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ERRATA. 

pt|;e  71  line  ult  (margin)  after  "  benefited,"  insert  "  and  to  pay  her  full 

bequest." 
1G9  .  •  •  •  22,  (margin)  after  "  sentence/'  insert  "  the  original  proctor 

appearing  for  him  bat." 
210  .  •  •  •  11,  for  "  prssumptionis,"  read  "  pmsumptiones." 
236  ....  13,  for  "  1827,"  read  "  1828." 
241  ....  1  &  14,  (margin)  for  "  tenant,"  read  "  legatee,"  and  in  lines 

7  and  22,  for  *'  remainder  man,"  read  "  substituted  le- 
gatee." 
308  ....  7,  for  "  wiU,"  read  "  codicil." 
316  ....  5,  (margin)  for  *'  out  of  England  it  is  required  that  the  sureties 

to  the  bond  shall,"  read  "  out  of  his  majes^s  dominions 

the  sureties  to  the  bond  should." 
342  ....  6,  (6)  dele  "  having;"  and  in  Une  26  for  *'  initled,"  read 

"  intitled." 
361  ....  7  &  27,  for  "  the  deceased,"  read  "  Lord  Portsmouth." 
602  ....  13,  dele(fr). 

528  ....  28,  (margin)  for  *'  being"  read  «  been." 
673  ....  16,  for  "  1817,"  read  "  1819." 
693  ....  25,  (margin)  for  "  Roaly."  read  "  Royal." 
7  ..  ••  5,  (Appendix)  dele  "  not." 
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ARCHES  COURT  OF  CANTERBURY. 


THS  COUNTB88   OF  PORTSMOUTH 

V. 
THE  EARL  OF  PORTSMOUTH,  BT   HIS   C0MMItTB8» 


On  the  Extension  of  the  Term  Probatory^ 


1827. 


This  was,  originally,  a  suit  of  nullity  of  mar-  Michaelmas 
riage  instituted  in  the  Consistory  Court  of  London^  sa  seiiSoiu 
on  the  part  of  the  Earl  of  Portsmouth^  acting  by  jv^]^. 
his  Committee  ;  and,  in  an  early  stage  of  the  pro-  ^^^f^j^l^S 
ceedings  came  up,  by  appeal,  to  the  Court  of  Arches^  the  court  wui 
where,  on  the  third  session  of  Hilary  Term^  1827,  S^of^«tm 
it  was  retained.  •  5SS?SS'^ 


On  die  thil^  session  of  Trinity  Term,  an  allega-  terw  witne-M 
tion,  on  behalf  of  Lady  Portsmouth,  which  coi^-  mined. 
sisted  of  thirty-one  articles  (besides  the  concluding 
article),  with  five  and  thirty  exhibits,  was  admitted 

TOt.  I.  B 
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1827.       without  opposition.     On  the  first  session  of  the  pre- 


M1GHAELHA8  sent  tenn,  the   answers  to  this  all^^tion  were 

2dSM2on     brought  1*1 ;   2uid,  on  the  same  day,  Jenner,  as 

—        Counsel  for  Lady  Portsmouth  (after  reading  the 

Portsmouth  a69davit  of  the  Proctor^  as  to  his  inability,  during 
Earl  of     *^^  ^^^o  vacationi,  to  examine  all  the  witnesses 

P0RT8HOUTH  upon  his  allegation,  on  account  of  their  great  num- 
ber, and  the  absence  of  many  of  them  from  Lon- 
don), applied  for  ah  extension  of  the  term  proba- 
tory ;  and  the  Court  then  ordered  ^*  the  assignation 
to  prove"  to  be  continued ;  but  directed  that  an 
affids^vit  should  be  exhibited,  stating  the  names  of 
thos6  witnesses  whom  it  was  proposed*  to  examine, 
and  further,  that  they  were  material  witnesses.  In 
compliance  with  this  order,  Lady  Portsmouth  had 
made  an  affidavit,  which  set  forth,  "  th^jt  notwith- 
standing the  utmost  diligence  and  activity  had  been 
used  by  her  Proctor,  there  still  remained  several 
important  witnesses  [stating  some  names  and  ad- 
dresses] who  were  likely  to  be  able  to  depose  to  the 
capacity  of  the  said  Earl  of  Portsmouth,  and  that 
material  evidence  might  be«xpected  from  them.'' 
When  this  affidavit  had  been  read,  Lusfungton, 
on  the  part  of  Lord  Portsmouth,  said — ^that  the 
affidavit  did  not,  apparently,  contain  an  enumera- 
tion of  all  the  witnesses  whom  it  was  intended  to 
produce :  however,  he  would  not  object  to  the  suf- 
ficiency of  the  affidavit,  nor  to  the  extension  of  the 
term  probatory,  on  a  clear  understanding  that  the 
names  and  descriptions  of  any  further  witnesses, 
proposed  to  be  examined,  should  be  communicated 
.      in  a  day  or  two. 

,  To  this  arrangement  Lady  Portsmouth's  Counsel 
acceded. 
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Per  Curiam.  ^®27. 

The  Court  is  extremely  anxious  not  to  preclude  Michaelmas 
Lady  Portsmouth  from  an  examination  of  the  wit-    ^^^^ 
nesses  she  may  think  of  importance  1;o  her  cause.       — 
The  circumstances  of  the  case  are  very  special ;  and  portsvouth 
it  is  quite  proper  that  the  party  should  h^ve  a  full      ^aiuL  of 
opportunity  of  defending  the  legality  of  her  mar-  portamouth 
riage.  As  the  proposal  of  Lord  Portsmouth's  Coun- 
sel has  been  acquiesced  in,  the  Court  will  grant  an 
extension  of  the  term  probatory  till  the  first  of 
January,   1828 ;    but  it    must    expect    that    the 
defence  will  be  conducted  with  due  diligence. 


In  reference  to  this  and  similar  applications, 
arising  upon  the  Orders  of  Court  issued  on  the  first 
session  of  Easter  Term,  1827  (a),  the  Court  ob- 
served,— that  the  consent  of  the  adverse  Proctor 
would  not  alone  be  sufficient  to  induce  the  Judge 
to  continue  a  term  probatory  as  matter  of  course, 
though  it  would  have  great  weight  with  him  as 
showing'^  reasonable  cause ;''  but  the  circumstances 
must  be  stated  to  the  Court  for  its  approbation,  and 
this  for  the  sake  of  the  suitor,  lest  too  much  facility 
of  accommodation  should  be  given.  This  regulation 
would  also^  practically^  be  found  convenient  to  the 
Proctors^  as  a  justification  for  declining  to  accede, 
without  strong  grounds^  to  a  postponement. 

The  Court  took  this  opportunity  of  reading  cer- 
tain Orders  passed  in  1684 ;  and^  after  stating  their 
history^  pointed  out  the  strictness  with  which  the 
expediting  of  causes  was  enforced. 

For  the  Orders,  then  read — ^vide  Appendix,  A. 

(a)  These  Orders  of  Court  are  printed  at  the  commencement 
of  this  yolume. 

b2 
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NORRIS   V.    HEMINGWAY. 


1827. 


On  Motion^ 


MicHAELKAB  James  Elliott^  by  his  last  will  a.nd  testament 
sJ^Mi.  duly  executed  in  writings  among  other  legacies. 
Pi  ^of  a  bequeathed  the  sum  of  100/.  to  Sarah,  wife  of  Tho- 
legacy  decreed  mas  NoHis ;  and  directed  "  that  the  receipts  of  the 
wom^  several  female  l^atees  should  he  a  sufficient  dis- 
^'tobTa^  charge  notwithstanding  any  present  or  future  co- 
Jg^^^  verture/'  On  the  31st  of  August,  1826,  probate 
notwitbatand.    of  this  wiU  was  granted  by  the  Prerogatii^e  Court 

IniF  coverture*"  o  ^  o 

h^  huBband  ra  of  Canterbury  to  John  Hemingway,  the  sole  ex- 

huT^^i!!^  ecutor;  and,  on  the  14th  of  September,  1827,  a 

tolT^ted!'^**  citation  issued  under  seal  of  this  Court — the  Court 

of  Arches^  at  the  suit  -of  the  said  Sarah  Norris, 

calling  upon  the  executor  to  answer  to  her  in  a 

cause  of  subtraction  of  legacy  (a). 

To  this  citation  a  Proctor  appeared,  and  alleged, 
on  the  part  of  the  executor,  that  Thomas  Norris, 
the  husband,  had^  since  the  death  of  the  testator,  as- 
signed his  estate  and  effects  to  a  provisional  assig- 
nee, appointed  by  the  Court  for  the  relief  of  Insol- 

.  {a)  Tbe  folIowiDg  account  of  the  Court  of  Arches  is  taken 
from  the  Report  of  His  Majesty's  Commissioners  for  inquiring^ 
into  Courts  of  Justice.  [1823.]  *'  The  Court  of  Arches  is 
chiefly  a  court  of  appeal  from  the  courts  of  the  several  Bishops, 
or  OrdinarieSy  within  the  province  of  Canterhury,  and  its  ap- 
pellant  jurisdiction  extends  to  all  causes  or  suits  relative  to  wills, 
iatestacieSy  tithes,  church-rates,  marriages,  and  other  matters 
cognizable  in  these  courts.  It  has  an  original  jurisdiction  ia 
suits  for  subtraction  of  leg^y,  where  the  will  is  proved  in  the 
Prelrogative  Court  of  Canterbury."  [Oughton,  tit.  16.  ss.  1. 2. 9, 
and  per  Holt,  C.  J,  1st  Lord  Raymond,  453.]  **  It  also  enter- 
tains suits  on  letters  of  request  from  inferior  jurisdictions  within 
the  province.*' 
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vent  Bebtors  (a),  and  to  whom,  as  he  (the  executor)        1S27, 
W9S  advised,  the  interest  in  the  said  legacy  had  Michaelmas 
passed.     The  Proctor  then  brought  into  the  regis-     jjg^;,^ 
try  of  this  Court,  90/.,  as  the  amount  of  the  legacy        — 
minus  the  duty,  and  the  executor  was  dismissed,         «. 
without  opposition,  from  the  effect  of  the  citation.    H"«°^^^ 

On  this  day,  Ijushington^  for  the  legatee,  after 
referring  to  the  case  of  Lee  v.  iPrieaux  (6),  where 
the  husband  was  also  a  bankrupt ;  and  where  Lord 
Alvaniey  (Master  of  the  Rolls)  held,  that,  in  the 
bequest  of  a  legacy  to  a  feme  covert,  the  words 
*'  her  receipt  to  be  a  sufficient  discharge  to  the  exe- 
cutors,** was  equivalent  with  saying  ^'  to  her  sole 
and  separate  use;'*  moved,  that  the  money,  in 
this  case,  should  be  paid  out  of  the  registry  to 
Mrs.  Norris  upon  her  own  receipt. 
Per  Curiam. 

The  Court  said — though,  according  to  Ae  ad- 
judged cases,  little  doubt  could  be  entertained 
that  this  was  a  bequest  to  the  separate  use  of  the 
wife,  yet  J  as  the  husband  was  insolvent,  and  the 
interests  of  creditors  might  be  affected, — ^It  should 
direct,  in  the  first  instance,  the  husband  and  the 
provisional  assignee  to  be  cited,  to  show  cause  why 
the  l^acy  should  not  be  paid  to  the  legatee. 


A  decree,  with  intimation,  was  accordii^Iy 
aorved,  personally,  on  the  husband  and  the  pro- 
visional .  asngnee;  but  they  offered  no  opposition. 
On  .the  fourth  session,  therefore,  the  Court  directed 
the  l^;aci|r  to  be.paid  to  Mrs.  Norris. 

\  (a)  See  1  Geo.  IV.  c.  119.  s,  4.,  and  7  Geo.  IV.  c.  57. 

!  {h)  3  Bro.  C  0.  381.  Tbe  cases,  upon  tbis  point,  ure  cot- 
kcMiiii  Bfr.  Jtfeob*8  Kditum  of  '*  Rq>6i  on  the  Law  ofHaa^ 
band  and  Wife."    VoL  u.  c.  18.  a.  3. 


I 

6  CASES    DETERMINED    IN    THE 


RICHARDSON  V,  RICHARDSON. 


1827. 


On  admission  of  the  LibeL 


Michaelmas       This  cause  wasforought  by  letters  of  request  from 
sd^^on.    ^^  Commiasary  of  Surrey,  and  was  a  proceeding 
for  divorce  by  reason  of  adultery  ^charged  against 


1.  In  a  came 


of  divorce,  the  wifc.    The  question  now  before  the  Court  was, 

^imt  for  the  admissibility  of  the  libel,  which  entered  into  a 

d^uy'^iS^!  detailed  account  of  the  marriage,  separation,  and 

tutingtheirait  subscqueut  history.     It  consisted  of  twenty-eight 

but  need  not      articlcS. 

tou^^he  T^^  fii*9t  article  pleaded,  that  on  the  25th  of 
toinrn^  March,  1802,  Robert  Richardson  and  Marianne 
«i7  to  justify  Romney  were  married  at  Calcutta,  in  the  East 

his  conduct.        t     f  i*  ^^i*^  -i  •  /• 

2.  If  adultery,  ludics,  according  to  the  ntes  and  ceremonies  of 
^^STy^"  the  Church  of  England,  and  an  entry  of  their  maj^ 
attended  with    riag'e  was  made  in  the  raster. 

pr^H'icuu^yand    '      ^  »—  o 

birthofachiid.  The  sccoud^  that  copies  of  the  registers,  duly 
b^^LbLi^  authenticated,  are  annually  sent  over  by  the  Gor 
Brito^,'^  vemor  General  in  council,  and  deposited  among 
pleaded,  it  is     the  archivcs  of  the  India  House. 

uselesBto 

proyemore  The  third,  that  the  exliibit.  No.  1,  is  a  true 

fa^tel^ch  aa  copy  of  the  entry  of  their  marriage,  extracted  from 

Md  non-ao-  The  fourth,  that  the  parties  cohabited  in  India 
till  December,  1812,  and  had  seven  children,  four 
of  whom  are  living.  That  Mrs.  Richardson  then 
came  to  England  on  account  of  her  children's 
health,  and  accompanied  by  them ;  that  Mr.  Rich- 
ardson was  and  has  ever  since  been  necessarily 
detained  in  India ;.  that,  notwithstanding  she  had 
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been  extravagant  in  India  (a)  j  he  made  a  liberal       1827.- 
provisian  for  her  and  her  children-  ahc^^A. 

'  The  fifth,  that  he  coosiffned  her  to  the  care  of      'term, 
his  brother-in-law,  the  Honorable  and  Reverend       — 
Edward  Tumour,   and   to    his  step-mother,  the  ^^^»p»*>* 
Dowager  Lady  Winterton,  who,  as  well  as  his  other  kwh^d"o». 
relations,  received  and  treated  her  kindly. 

The  sixths  that  shortly  after  her  arrival  in  EIng- 
land,  she  entered  into  a  dissipated  mode  of  Uvingy 
and  incurred  debts  to  a  considerable  amount^ 
and  evinced  .  great  and  unbecoming  levity ;  that, 
after  remonstrating^  the  Dowager  Lady  Winterton^ 
and  Mr.  Richardson^s  relations  and  fnends^  with-^ 
drew  from  her  their  countaianoe,  and  declined  all 
personal  intercourse. 

The  seventh,  that  in.  the  beginning  of  June, 
18l4r,  Lady  Winterton  wrote  an  account'  of  what, 
had  passed  to  Richardson,  and  inclosed  a  letter 
she  had  received  fironi  Mrs.  Richardson^  in  answer 
to  her  remonstrances. 

The  eighth  exhibited  those  letters. 

The  nindi,  that  Richardson,  on  receiving  these* 
letters,  sent  over  a  power  of  attorney,  authorizing 
his  brother  (who  was  then  in  England),  and  two 
firiends,  Gartivright  and  Brown,  to  remove  his 
children  from  Mrs.  Richardson,  to  conclude  an 
agreement  for  a  separate  maintenance,  to  execute 
the  necessary  deeds,  and  also  to  institute  a  suit  for 
divorce  ;•  and  directed  that  his  wife  should  be  al- 
lowed a  sum  not  exceeding  3001.  a  year.    . 

The  tenth  exhibited  letters  to  Lkdy  Winterton^' 
Qommnnicating  such  his  resolutions. 

The  eleveQ&,  that  the  children  were  removed, 

(a)  The  sentences,  printed  in  itoUcs,  werestfnek  out  by  ordei^ 
Court,  ..    .  ^.  . .    ..M 
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1827.      and  articles  of  separation  entered  iixto;  and  that  an 
Michaelmas  annuity  of  300/.  a  year  was  settled  upon  her. 
s/^oiu        ^^'^  twelfth  article  exhibited  the  deed  of  sqiara* 
—        **on. 

V,  The  thirteenth^  that  soo^  after  the  executio«i  of  the 

RicHARDtov.  j^^^  j^j^^  Richardson  removed  from  Hampstead, 

and  that  his  relations  had  no  further  intercourse  with 
her ;  that  the  annuity  was  regularly  paid  to  Robert 
Barker,  one  of  her  trustees,  on  his  producing  a 
receipt,  signed  by  her,  in  proof  that  slie  was  alive. 
That  Francis  Richardson,  the  brother^  who  had  re- 
turned from  India  in  June^  1817,  havings  in  the 
middle  of  the  year  1819,  heard  that  she  had  been 
living  and  was  cairying  on  an  adulterous  inter- 
course with  one  Verity,  applied  to  Barker  to  be 
informed  of  her  residence^  which  was  unknown  to^ 
and  concealed  from,  thet  husband^s  relations ;  that  on 
Barker's  declining  to  inlbrm  him>  be  stopped  the 
annuity^  but  shortly  after  received  two  letters  from 
her,  the  last  dated  from  Brighton ;  that  then  the 
annuity  was  agpaiin  paid  to  her  trustee ;  that  Francis 
Richardson  made  inquiries  at  Brighton  where,  and 
with  whom^  she  was  living,  but  could  not  discover. 
The  fourteenth^  that  Francis  Richardson,  in  1819^ 
communicated,,  by  letter,  to  his  bro^ier  the  reports 
he  had  heard  of  his  wife's  conduct,  and  his  endea- 
vours to  discover  her,  with  a  view  to  institute  pro- 
ceedings for  a  divorce ;  tlmtRobert  Richardson  sup- 
posing, erroneously,  that  proceedings  would.be,  or 
had  been,  instituted  against  h^  under  the  pow^  of 
attorney,  gave  no  directions ;  but,  at  l^igth,  having 
learnt  that  his  personal  authority  was  necessary, 
be  executed  a  proxy,  and  transmitted  it  to  Francis 
Richardson ;  that  it  arrived  in  England  about  the 
uuddle  of  June,  1825,  when  Mr.  Cartwright  being 
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dead,  and  Francis  Richardson  on  the' continent,      ^^27. 
and  Mr.  Richardsoh^s  relations  unwilling  to  render  m ichIblmas 
public  Mrs.  Richardson's  misconduct,  some  delay     g/SSoo. 
took  place;  but  upon  the  continued  adultery,  as       — 

*  Richardson 

was  subsequently  pleaded,  having  been  ascertain-         ft 
ed,  Francis  Richardson  felt  himself  compelled  to  ^ti««^'>«<>''- 
proceed. 

The  remaining  articles  pleaded  adultery,  from 
1 816  to  the  time  of  giving  in  the  libel,  with  three 
different  persons  in  succession,  her  pregnancy  by 
one  of  them,  the  hdrth  of  a  child  in  1824,  her  de- 
clarations as  to  who  was  the  fether,  and  cohabita- 
tion with  the  other  two  as  their  wife,  and  adoption 
of  their  name;  identity »  diversity,  and  the  usual 
formal  articles. 

Dodson  and  Pickard  in  oppcfeition  to  the  libel. — 
The  certificate  of  the  marriage  is  a  copy  of  a  copy : 
this  is  not  a  proper  mode  of  pleading,  but  we  do 
not  press  the  objection.  The  principed  objections 
are,  first,  that  the  husband  having  so  long  forborne 
bringing  the  suit,  is  barred.  In  1814,  he  was 
informed  of  her  leyity ;  the  deed  of  separation  gives  , 

her  licence  to  live  with  whom  she  pleased,  and  that 
the  husband  will  not  disturb  her. — [^Court.  As  a 
feme  sole, — ^not  in  a  state  of  adultery.  Deeds  of  this 
description  have  always  been  so  construed ;  and  this 
deed  is  in  the  usual  terms.]  In  1819,  the  husband 
was  positively  informed  she  was  living  in  open 
adultery :  he  knew  no  suit  was  begun,  for  the  an- 
nuity continued  to  be  paid  ;  and  the  proxy,  i.  e.  his 
personal  authority,  confirmed  what  was  done  under 
the  power  of  attorney. — [Court.  But  does  not  that 
confirmation  lead  to  the  inference  that  he,  hand  fide, 
conceived  proceedings  had  been  instituted.^]  The 
otiier  objection  is,  that  pleading  the  extravagance  of 
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1827.      the  wife  is  irrelevant,  aiid  will  lead  to  useless  con- 

MicHAKLKAt.  tradictions. 

Term,  Jemier  and  Jjushingtonj  cantrdy  were  stopped 

—       by  the  Court. 
QicBAiiDBoii      Judgment. 

17. 

b#4;ba»dsov.         Sir  John  Nicholl. 

The  first  three  articles  only  go  to  establish  the 
marriage ;  and  though  a  formal  objection  was  taken 
to  the  mode,  of  pleading  the  raster,  it  was  not 
pressed,  and  I,  therefore,  need  not  consider  it.. 
The  eleven  next  articles  enter,  at  considerable, 
length,  into  the  history  of  the  parties,  not,  as  I  con-, 
ceive,  for  the  purpose  of  proving  adultery,  or  of 
criminating  the  wife,  but  to  account  for  the  con- 
duct of  the  husband,  and  to  ranove  any  un&vour- 
able  impression  that  might  arise — ^if  the  delay,  in 
bringing  the  suit,  were  not  explained.  In  this 
view  the  general  substance  is  admissible ;  and  fur- 
nishes a  sufficient  reason  why  the  husband  should 
not  be  precluded,  on  the  ground  of  laches^  or  ac- 
quiescence in  his  wrong,  from  proceeding  in  this 
suit.  This  is  the  answer  to  the  first  objection :  at 
the  same  time  the  Court  will  not  expect  these  ar- 
ticles to  be  examined  to,  unless  the  wife  should  set 
up  such  a  defence  as  may  render  it  necessary  to 
prove  all  the  preliminary  history,  in  order  to  the 
husband's  justification.  The  other  objection  to 
the  irrelevancy  of  the  parts  that  plead  the  extrava- 
gance of  the  wife  is^  I  think,  quite  sound ;  and  I 
shall  direct  the  libel  to  be  reformed  in  this  respect, 
as  the  introduction  of  any  such  matter  will  lead  to 
useless  expence,  and  load  the  cause  with  plead- 
ing, and  evidence  that  cannot  have  any  real  bear- 
ihg  on  the  point  at  issue. 
The  remaining  articles  minutely  detail  Mrs.  Rich- 
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ardscm's  various   adulterous  connexions.     It  can-       1827. 
not  be  essential,  and,  consequently^  it  would  not  michaemab 
be  proper,  to  examine  to  them  all.     If  there  is  full     g^SJ* 
proof  of  a  few  of  the  facts,  particularly  of  the  birth       — 
of  the  child,  of  her  identity,  and  of  her  husband?s  ^«"^^*-»»^" 
absence  in  India,  as  pleaded ;  this  is  all  that  can  be  ^^««**»»«>»- 
essential.    To  trace  her  to  all  the  different  parts  of 
the  kingdom  where  the  adultery  is  laid,  would  lead 
to  an  expence  quite  enormous,  and  which  would 
be  oppressive  even  to  th?  wife,  who  will,  almost 
necessarily,  have  some  extra  costs  to  pay ;  but  it 
would  be  still  more  oppressive  to  the  husband,  on 
whom  the  ordinary  costs  of  both  parties  fall,  if 
these  Courts  were  to  require  such,  a  superabundance 
of  proof.     I  have  thrown  out  these  suggestions  in 
tiie  bope  of  preventing  expences,  that  may  well  be 
i^pared,  and,  at  present,  have  only  to  admit  the 
libel  with  the  slight  alteration  that  I  have  men- 
tioned. 

libel  to  be  reformed. 


On  the  by^y  after  Hilary  Term,  1828,  the 
Court  pronounced  that  this  libel  was  fully  proved : 
and  on  an  affidavit  that  Mr.  Richardson  was  resid- 
ing in  the  East  Indies,  and  not  expected  to  return  ; 
the  Court  permitted  the  bond,  enjoined  by  the 
107th  canon,  to  be  entered  into  by  his  brother ; 
and  then  signed  the  sentence  of  separation. 
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JESNKINS  V.   BARRETT. 


1827. 


An  Appeal  from  the  Conststoty  Court  of  St.  David^s. 


Michaelmas  This  was  a  cause^  Originally  depending  in  the 

3d  seMioD.  Episcopal  Consistorial  Court  of  St.  David^s,  held  at 

On  A^^  in  Carmarthen,  wherein  the  Office  of  the  Judge  was 
anaSteSonrf  Voluntarily   promoted   by  John  Barrett,  Church- 

tbe  term  pro-  Warden  of  tlic  parish  of  Jjlangain,  in  the  county  of 

prajMii^e  Carmarthen,  and  diocese  of  St.  David's,  against 

deu^^f 'i^e  ^^^  Jenkins  of  the  said  parish,  farmer,  citing  him 

monthi  witii-  to  appear,  and  "  to  answer  certain  articles  touching 

out  iiiakiiig>  /  *^  .  i  •  i  i  x  t 

miMtantiai  and  conccming  his  iSours  health,  and  the  lawful 
SSb^^c^*  correction  and  reformation  of  his  manners  and  ex- 
■^[^^  ■  ■*"-  cesses,  and,  more  especially,  for  quarrelling,  chid- 
gfterthesmt  ing,  and  brawling  in  the  church,  and  church-yard 
ready  depend-  of  Llaugaiu,  and  for  othcr  enormous  crimes  and 
oSrtof*Ap.  offences  of  ecclesiastical  cognizance." 
peai,tfi2yearB)      gu^h  was  the  t^nor  of  the  citation ;  but  the  head- 

is  &  siifficient 

gnrand  to  dis.  ing  of  the  articles  (from  the  admission  of  which 
fendant^and  articles  the  causc  was  appealed),  after  reciting  the 
^^^*ta  ch8.rges containedin  the  citation,  thus  proceeded : — 
payment  of  a  ^<  and  for  clenchinfiT  your  fist  in  the  said  church,  and 

sum  noHiifM  *^ »       <  "^ 

putting  yourself  in  a  fighting  and  threatening  pos- 
ture there,  and  thereby  impeding  and  preventing 
the  Reverend  Daniel  Rowlands,  Clerk,  then  the 
officiating  minister  of  die  parish  of  Llangain  afore- 
said, fixim  performing  certain  ceremonies,  rites,  and 
official  duties  within  the  said  church."  The  articles 
pleaded,  first,  the  5  &  6  Edw.  VI.  c.  4.  s.  1.  against 
quarrelling,  chiding  or  brawling  in  a  church,  or 
church-yard ;  secondly,  that  by  the  same  statute, 
(s.  2.)  ''  it  is  further  enacted,  that  if  any  person 
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shall  anite,  or  lay  violent  hands  upon  any  ofher»      1827. 
eithar  in  any  church  or  church-yard,  then,  ipso  MicHA«LMAt 
/ado,  every  person  so  offending  shall  be  deemed    gJl^in 
excommunicate.^'  {a).   They  then  charged,  thirdly,       — 
*^that  you  the  said  Esau  Jenkins  did,  upon  the     ^*"""* 
13th  of  July,  1824,  brawl,  chide,  and  quarrel  in    »*^w»- 
the  parish  church  of  Llangain,  and  did  in  an  angry 
and  passionate  manner   (brawling,  chiding,   and 
quarrelling  in  the  said  church)  come  x>n  violently 
towards  the  said  Daniel  Rowlands,  who  was  in  the 
reading-desk,  and  had  his  surplice  on,  and  was 
ready  to  perform  the  solemnization  of  matrimony 
between  one  David  Davies  of  the  parish  of  Llan- 
gonnock,  in  the  county  and  diocese  aforesaid,  a 
bachelor,  and  Mary  Jenkins  of  the  parish  of  Llan* 
gain,  a  single  woman,  who  were  standing  before 
him  for  that  purpose,  and  you  the  said  Esau  Jenkins, 
with  your  hat  on,   clenched  your  fist,   and  put 
yourself  in  a  fighting  and  threatening  manner  and 
posture  [and  declared  thai  the  said  Daniel  Row^ 
lands  should  not  proceed  with  such  ceremony j  that 
tiie  said  Mary  Jenkins  was  your  daughter ^  that 
she  was  yours,  and  that  she  should  not  be  married 
until  she  had  been  baptized  in  the  ustuil  form^  as 
practised  among  the  sect  of  Christians  called  Ana- 
baptists,   to    which  you  yourself  belonged  (6)]  ; 
that  in  consequence  thereof,  he  the  said  Daniel 
Rowlands  was  obliged  to  take  off  his  surplice,  and 
go  out  of  the  church,  without  solemnizing  the  said 
marriage/' 

Fourthly,  ^^  that  you,  the  said  Esau  Jenkins,  did 
on  the  said  13th  of  July,  1824,  in  the  parish 
church  of  Llangain,  come  violently,  with  your  hat 

(a)  This  article  was  rejected  by  the  Court  of  AppeaK 

(b)  Inserteci  on  the  articles  being  reformed. 
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1^*^.       on,  towards  the  said  Daniel  Rowlands,  who  had  on- 

MUnktLMLB  his  surplice,  and  was  preparing  and  going  to  offi* 

ad^Mrion     ^^**^  ^^^  perform  the   ceremony  of  baptism  on 

—  .     one  Mary  Jenkins  your  daughter  (who  was  then  of 

V,   "      full  age),  by  her  desire,  and  at  her  request,  when 

Barrett,     y^^  g^^j^  <  ^YiBt  she  should  not  be  baptizdl,  and  that 

you  would  prevent  it  to  the  utmost  of  your  power ;' 
and  jumpal  on  towards  the  font,  or  christening 
place,  in  a  very  violent  and  outrageous  manner, 
appearing  determined  to  prevent  the  ceremony  by 
force,  and  you  repeatedly,  and  continuing  your 
hat  on,  declared  to  the  said  Daniel  Rowlands,  that 
he  should  not  baptize  your  daughter,  and  bring 
^ch  a  slur  or  disgrace  on  the  religion  of  Baptists, 
which  you  professed ;  that  you  did  then  use  several 
other  brawling,  chiding,  and  abusive  words  and 
expressions  to  and  against  the  said  Daniel  .Row- 
lands, and  did  create  and  occasion  great  noise  and 
confusion  amongst  the  congregation  and  people 
then  assembled  in  the  said  church  and  church-yard, 
for  the  purpose  of  witnessing  the  solemnization  of 
the  said  marriage/^  The  articles  concluded  by 
praying,  *' that  the  said  Esau  Jenkins  be  duly  cor- 
rected and  punished  according  to  the  exigency  of 
the  law,  and  be  condemned  in  costs.^' 


At  the  hearing  of  the  appeal,  on  the  third  session 
of  Hilary  Term,  1826,  the  admissibility  of  the 
articles  was  debated. 
inafloitfor  Lushingtou,  in  support  of  the  appeal,  and  in 
dSskeESJ^.  objection  to  the  articles. — ^The  articles  and  citation 
VI.  c.  4.  s.  1.  do  not  agree.  The  citation  is  for  brawling,  and  other 
bnmUng  must  euormous  ccclesiastical  oiSences :  no  ofience  can  be 

be  set  forth  in 

the  articles.    Hie  words  ^  other  enormovs  ecdesiastioal  offences'*  in  a  citation^,  are  sorplas- 

age,  and  will  not  support  a  chargpe  ntndihig  under  5  &  0  Edw.  VI.  c.  4.  s.  2. 
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80  generally  set  out— it  cannot  cover  the  charge,       1S27. 
now  laid  in  the  articles  under  the  ^tatute^   foi  mi^jhaelma* 
tmUingy  which  is  the  greater  offence.    In  the  third      '^b^m, 
article  not  a  single  species  of  brawling  is  alleged «        — 
The  whole  case  should  have  been  set  forth  in  the     ''■*™* 
citation ;  the  articles  are  not  in  a  specific  shape-^    BARRrrr. 
they  must  be  reformed.    The  dfiences  as  charged, 
if  properly  laid,  are  of  ecclesiastical  cognizance ; 
but  it  is  apparent  that  the  case  is  not  fully  stated. 

Dodson,  con<r<2.— The  objection^  as  to  an  omis- 
sion of  specific  words  in  the  third  article,  does  not 
extend  to  the  whole  of  tliat  article ;  and  if  it  is  aii 
objection^  it  is  not  applicable  to  the  fourth. 
Pet  Curiam. 

In  this  case  I  am  bound  to  pronounce  for  the  ap- 
peal, as  some  parts  of  the  artictes  are  not  admis- 
sible. The  charge  of"  smiting*^  could  not  be  support- 
ed under  those  general  words,  ^^  other  enormous 
ecclesiagdcal  o&ncei^^^'  which  are  mere  surplusage. 
Besides^  a  threatening  poGtture^  though  an  assault  a  threatening 
at  ccxnmon  law^  even  without  a  blow,  is  not  held  £i^^!^  ^J^ 
here  to  be  *' smiting'*  within  the  statute/    This  tTte^^'^ 
must,  flien,  be  considered  a  proceeding  for  ''  brawl- 
ing*^ only ;  therefore  the  second  article  should  not 
have  beai  admitted.    The  third  article  must  be  5&6Edw.vi. 
reformed:  it  should  recite  some  words  of  quar-  intend  to 
relling  ;  for  though  the  statute  was  not  intended  to  cSfS^^i 
abridge  the  ecclesiastical  jurisdiction,   (a)  vet  as  J^M^iction  in 

''  ^    \   /   ^  cases  of  ftftnoiL 

ing. 

(a)  yide  2  Add.  144,  and  1  Consistory  Reports,  181.  In  the 
case  of  Dawe  and  Noekolds  v.  Williams,  2  Add.  ISO,  Prohibi- 
tionwas  aj^lied  for  lo  the  Court  of  Kill's  Bench,  on  tiie 
^roond,  that  suits  for  *^  brawling*'  could  not  be  entertained  by 
**  fetters  of  request."  Abbott,  O.  J.  in  discharging^  the  rule 
m»i  for  Uie  prohibition^,  said — *^  Taking  this  offence  to  have  been 
cnatedby  the  6  and  dEd.yi.  o.4.»  I  lOiovld  think  that  the  antho^i 
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Te&m, 

adSesrioo. 

Jbviuhs 

V. 

Barektt. 


it  provides  for  brawling  by  '*  words  only  ;^^  and  as 
this  is  a  proceeding  under  the  statute^  some  words 
should  be  alleged.  The  fourth  article  details  suf* 
ficiently  what  passed  ;  and  that  the  young  wonian 
was  of  age,  and  might  contract  marriage  with 
whom  she  pleased,  and  exercise  her  judgment  in 
the  choice  of  a  religion,  without  the  interference  of 
her  father. 

I  shall  expect  all  proper  diligence  in  the  future 
stages  of  this  cause  (6).  If  the  facts  are  truly  laid 
in  these  articles,  the  defendant  will  act  more  wisely 
in  giving  an  affirmative  issue,  and  paying  the  ex- 
pences ;  or,  at  least,  something  nomine  expensarum. 
It  cannot  be  held,  that  this  conduct  is  justifiable  ; 
for  though,  entertaining  a  conscientious  difierence 
of  opinion,  he  may  claim  the  utmost  tderation,  yet 
he  must  exercise  some  himself ;  he  must  allow  a 
choice  in  marriage,  and  religion,  to  his  daughter^ 
who  is  now  beyond  that  age  when,  by  law,  she  is 
subject  to  a  Other's  control ;  nor  can  he  be  per- 


rity  herebjr  givea  to  the  ordinary,  in  to  be  exercised  in  the  same 
manner  as  any  other  antbority  given  to  that  officer.  Now  one 
mode  of  exercising  his  antbority  is  by  letters  of  request  to  the 
Archbishop  or  his  substitutes.  But  in  Wenmouth  v,  Collins^ 
(2  Ld.  Raym.  850.)  Lord  Holt  appears  to  have  been  of  (pinion, 
tiiat  the  offence  of  brawling  was  not  created  by  the  statute, 
which  has  been  referred  to,  and  I  think  that  his  opinion  was 
correct.  If  that  be  so,  all  difficulty  is  remoTed^.  and  there  can. 
be  no  doubt  that  the  Court  of  Arches  may  derive  jurisdiction 
from  letters  of  request.  This  rule  must,  therefore,  be  dis- 
chai^ed  with  costs."  Ex  parte  Williams,  4  B.  &  €•  315. 

{b)  The  Court,  in  the  course  of  the  argument,  said : — The 
appeal  was  entered  two  years  ago.  How  has  this  delay  arisen  > 
Has  it  ever  been  asserted  that  a  treaty  of  agreement  was  oft 
foot  ?  There  must  have  been  such  &ults  on  both  sides,  that  I 
am  not  prepared  to  say  that  it  would  not  be  the  best  way  to 
dismiss  the  suit  at  once.    Either  party  could  have  urged  it  on.  • 
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iiiitted  to  enter  the  church,  and  interfare  in  the  1^- 

ministration  of  its  ceremonies.    If  the  party  is  aware  mmbablmas 

that  the  charge  can  hie  substantiated^  I  recommend  ^J^^ 

an  early  adjustment  of  this  cause.    The  articles,  -^ 

when  rdEbrmed  as  I  have  directed^  will  be  admis*  «. 
Bible. 


To  these  articles,  a  responsive  plea  was  admit- 
ted in  the  Court  of  Arches,  without  opposition  ; 
which,    after  specifically    denying   the    charges, 
pleaded  : — ^^  That  Jenkins  and  his  daughter  were 
protestant    dissenters  of  the    Baptist  denomina- 
tion^ who   believe    that  the  sacrament  of  bap- 
tism  should    only   be    administered    to    certain 
adults,   and  by  immersion ;   that  the  same  was 
known  to   the  said  Reverend  Daniel  Rowlands, 
whom  [on  the  day  and  time  alleged^  they  found 
in  his  surplice,  in  a  seat  under  the  pulpit  of  the 
church ;  that  upon  their  entering  the  church,  he 
immediately  asked  Mary  Jenkins  whether  she  had 
been  bapti^ ;  that,  upon  her  replying  she  had 
not,  he  declared  he  would  not  solemnize  the  mar- 
riage unless  she  would  first  consent  to  be  baptized ; 
and  upon  her  declining  so  to  be  baptized,  he  took 
off  his  surplice ;  that,  at  length,  she  said  she  was 
willing  to  be  baptized,  provided  he  would  im-^ 
merse  her  in  water,  being  the  mode  of  baptism 
approved  of  by  Baptists ;  that  her  said  father  then 
also  declared,  that  the  baptism  of  his  daughter 
should  be  by  inunersion,  and  hot  by  sprinkling ; 
that  he  made  such  observation  firmly  and  aloud ; 
but  temperately  and  respectfully,  and  not  in  a 
passionate  manner.'^ 

After  this  allegation  had  been  admitted,  a  de- 
cree for  answers  was  served  upon  Barrett  on  the 

VOIi.  I.  c 


Bakrbtt. 
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1827.       19th  of  July,  1827;  but  no  appearance  had  been 

Michaelmas  given  thereto,  nor  had  any  evidence  been  taken 

3ds^2mk     ^^  either  side ;  when,  on  this  day,  the  proctor  fiwr 

—    '    the  respondent  (the  promoter  of  the  suit)  applied 

».         to  the  Court  for  an  extension  of  th6  term  pro- 

Barrett,    jj^t^yy^  ^^  enable  him  to  examine  witnesses  upon 

the  articles ;  and,  in  support  of  his  application, 
exhibited  an  affidavit. 

Dodson  for  the  respondent. 

Lushingion,  contrd. 

Judgment. 
Sir  John  Nicholl. 

The  duty  of  the  Court,  in  this  case,  is  quite 
obvious.  ,The  suit  originally  commenced  in  the 
Consistory  Court  of  St.  David's,  against  the  de« 
fendant  (the  present  appellant)  '*  for  quarrelling^ 
chiding,  and  brawling  in  the  parish  church  of 
Llangain'^ — an  offence,  undoubtedly,  proper  to  be 
repressed,  particularly  under  the  circumstances 
charged  in  the  articles,  which,  if  true,  will  constitute 
brawling  of  an  aggravated  character.  It  is  a  suit 
brought  by  a  churchwarden — ^the  officer  of  the 
parish,  and  of  the  Ordinary,  specially  appointed  to 
preserve  decorum  in  the  church ;  a  very  proper  per- 
son to  institute  these  proceedings,  if  he  has  stepped 
forward  from  a  sincere  and  unmixed  desire  of 
enforcing  the  observance  of  order.  Primd  fade^ 
then,  the  articles  are  exhibited  for  a  proper  pur- 
pose^ and  by  a  proper  person.  But  these  con^^ 
siderations  rendered  it  more  essential  that  the  cause 
should  be  diligently  prosecuted,  not  only  for  the 
correction  of  the  individual  offender,  but  as  an 
cxam{de  to  deter  others  from  similar  acts  of  inde- 
cency. Tlie  process  of  the  Court  might  othenvise 
losp  much  of  its  effect  from  the  tardiness  of  its 
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censures;  or,  what  is  still  more  to  be  guarded       ^^^* 
against,  might  be  abused,  and  become  an  instru-  michablm^s 
ment  of  oppression  and  persecution.  zd^iu. 

What,  then,  has  been  the  course  of  these  proceed-  — 
ings?  They  hay  e  already  depended  three  years,  aiid  «. 
yet  have  hardly  got  beyond  their  earliest  stage.  The  "*^* 
citation  was  extracted  on  the  23d  of  October,  1824, 
and  was  returned  into  Court  on  the  15th  of  No* 
rember:  in  the  month  of  February,  1825^  the 
articles  wem  admitted  :  an  appeal  was  inrtitutod ; 
and  in  April,  1825,  the  inhibition  was  served :  the 
process  was  not  brought  into  this  Court  till  the 
10th  of  December,  and  even  then  a  proxy  for  the 
respondent  was  not  exhibited ;  and  the  appeal— 
from  a  grievance  only — ^was  not  heard  till  Hilary 
Term,  1827.  The  case  was  then,  fw  the  first  time, 
brcNight  to  the  notice  of  this  Court,  when  the  delay 
was  so  manifest— 'though  it  did  not  appear  to  which 
par^  most  blame  was  imputable— that  the  Court 
couid  not  £ul  to  observe  upon  it,  and  signified, 
at  that  time,  that  it  should  expect  the  cause  to  pro- 
ceed with  all  due  diligence  (a).  The  Court  pnK 
nounced  for  the  appeal,  and  directed  the  articles 
to  be  reformed — ^diis  was  on  the  tliird  session  of 
Hilary  Term ;  and  yet  the  articles,  notwithstanding 
the  previous  delay,  and  the  urgent  recommenda* 
tion  of  the  Court,  were  not  admitted,  on  being 
reformed,  till  the  second  session  of  Trinity  Term ; 
and  it  was  not  till  the  fourth  session  that  the 
party  stood  assigned  to  prove.  Not  one  witness 
has  since  been  examined ;  so  that  the  whole  of 
Easter  and  Trinity  Terms,  and  the  long  vacation-^ 
that  is  to  say  nine  months,  have  elapsed,  and 

(a)  See  p.  16,  snpri^ 
C2 
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1827.       the  cause  has  not,  substamtially^   advanced  one 

MicRAELiiAB  single  step. 

With  whom,  or  where,  has  been  this  delay? 
Primd  fade^  with  the  promoter  of  the  suit ;  for 
if  the  charge  were  true,  and  it  were  sincerely 
wished  to  punish  the  oflfence,  and  Ifaus^  by  a  timely 
example,  prevent  a  repetition  of  it,  it  was  incum*» 
bent  on  him  immediately  to  have  proceeded,  and 
proved  his  case.  On  the  fourth  s^sion  of  Trinity 
Term,  the  defendant  gave  a  responsive  allegation ; 
but  to  this  he  was  not  obliged,  as  no  witnesses  had 
been  examined  on  the  articles.  In  the  Court  of 
Arches,  then,  the  defendant  has,  at  least,  shown 
due  diligence :  there  was  no  call  upon  him  to  enter 
into  his  defence  till  thens  was  some  evidence  offered 
in  proof  of  the  charge ;  but  answers  were  called 
for ;  the  decree  was  promptly  served,  and,  up  to 
this  moment,  the  answers  have  not  been  brou^t 
in.  Is  any  satisfactory  reason  assigned  for  all  this 
delay  ?  The  proctor  for  the  promoter  has  relied 
on  a  long  affidavit,  and  some  letters  which  are 
annexed  to  it ;  but  his  own  statement  is,  that  not 
any  steps  were  taken  by  him  till  after  the  admis- 
sion of  the  defensive  allegation,  and  then  only  to 
the  extent  of  a  mere  enquiry — ^whether  an  arrange* 
ment  of  the  suit  could  not  be  efl^ted.  The  first 
letter  adverted  to  in  the  affidavit,  is  from  the  proc* 
tor  in  London  to  his  client's  proctor  in  Wales ;  this 
was  written  on  the  15th  of  September :  the  first  ori- 
ginal letter  produced  is  dated  Carmarthen,  1st  of 
October :  it  is  addressed  to  the  respondent's  proctor 
by  the  proctor  for  the  defendant  in  the  Court  below, 
and  commences  in  these  terms — '*I  believe  both  these 
individuals  are  heartily  tired  of  this  suit,  and  that 
it  will  be  to  the  advantage  of  all  parties  to  drop 


V. 

Barrett. 
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further  proceedings,  each  paying  his  own  costs,       IB27. 
As  the  question,  whether  a  clergyman  is  bound  to  michaeliu# 
marry  a  dissenter,  baptized  or  unbaptized,  cannot    ^^^ 
be  tried  in  this  suit,  the  Bishop,  (now  of  Sarum)        — 
and  the  dissentars,  cs^  have  no  interest  or  motive 
in  {NTOceeding  further/^    So  that  it  turns  out  this 
suit  was  not  brought  by  the  parish-officer  simply 
to  preaerve  decorum  and  decency  in  the  church ; 
but  that  there  were  other  parties  (who  are  not  be* 
fore  this  Court),  and  other  motives ;  and  that  the 
proceedings  are  instituted  oa  purpose  to  try,  inci* 
dentally  and  collaterally,  another  question ;  to  the 
merits  ci  whic^  question,  however,  I  shall  not 
advert  in  any  degree  (a) . 

It  is  not  necesssury  for  me  to  notice  any  other 
circumstances  than  what  have  happened  in  this 
Court ;  it  is  sufficient  for  me  that  there  has  been 
such  gross  delay  in  not  hitherto  examining  any 
witnesses  in  support  of  the  articles,  and  that  in 
a  cause  requiring,  at  all  times,  due  diligence; 
but,  particularly,  under  the  recommendation  and 
express  direction  of  the  Court,  that  I  am  bound, 
in  justice,  to  dismiss  the  defendant.    These  pro- 
ceedings have  been  now  hanging  over  the  head 
of  this  man  for  three  years:  the  process  of  the 
Court,  I  repeat,   might  thus  be  made  available 
for  vexatious  purposes.     It,  therefore,  appears  to 
me  desirable  to.  put  an  ^nd  to  this  suit,   which 
is  an  object,  it  is  said,  that  both  parties  are  anxious 
to  attain ;  but  I  do  not  think  that  I  shall  satisfy  the 
demands  of  justice  by  simply  dismissing  it.    The 

(a)  Reference  being  made  bj  counsel  to  the  case  of  Kemp  «. 
Wickee  ;  3  Phill.  264,  the  Court  obserf  ed,  that  the  decision 
in  that  case  was  confined  to  burials,  to-  which  also  Uie  ,rabrie 
oqIj  applied. 
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defendant  may  have  been,  in  some  degree,  m  pari 
delicto;  but  was  justified  in  appealing^  and,  as  far  as 
the  proceedings  have  taken  place  under  my  cogni- 
zance, and  since  the  admonition  of  the  Court,  his 
cause  has  been  conducted  with  promptitude  and 
attention^  and  without  any  appearance  of  unneces- 
sary delay*  I,  therefore,  dismiss  the  suit,  and  con- 
demn the  promoter  in  the  sum  of  SOL  ndmine 
expensarum. 


BARSBTT   V.  BARRETT. 


On  Motion. 


4ih 


Apartybdng 
befioiethe 
Court  in  a  suit 
for  divorce  by 
reason  of 
cnielty,actsof 
adultery  8a1>. 
sequent  to  the 
citation  n»y 
be  pleaded. 


This  suit  was  originally  brought  in  the  Com^ 
missary  Court  of  Surrey ;  and  was  promoted  by 
Rowena  Barrett  against  her  husband,  George 
Barrett^  for  a  divorce  by  reason  of  his  cruelty. 

The  citation  was  returned  on  the  second  session 
of  Michaelmas  Term^  1826.  Upon  the  admission 
of  the  libel,  the  cause  was  appealed ;  and,  on  the 
by-day  after  Trinity  Term,  1887,  this  Court  pro- 
nounced against  the  appeal ;  but,  at  the  petition  of 
both  proctors,  retained  the  cause.  On  the  first 
session  of  the  present  term,  the  proctor  for  the 
husband  confe^ed  the-  marriage^  but  otherwise 
gave  a  negative  issue.  The  proctor  for  the  wife 
was  assigned  to  prove  the  libel. 

Lushington  now  moved,  on  affidavit,  to  permit 
additional  articles  to  the  libel,  or  an  allegation^  to 
be  given  in  pleading  acts  of  adultery  by  the  hus- 
band, subsequent  to  the  conunaicement  of  the  suit. 

Arnold  opposed  the  motion. 
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Fer  Curiam.  1827. 

As  the  wife  will  be  clearly  entitled  to  a  sepa-  uicuAnuAM 
ration    on  account   of  the  adultery,    if  proved,    4tJs^;,„ 

the  only   question  is,  whether  a  new  citation  k 

necessary.  I  think  it  is  unnecessary,  since  the  v. 
iuishand  is  already  before  the  Court;  and  since  it  ®^***^- 
cannot  be  objected  that  any  distinction  exists  be- 
tween the  proceeding  on  one  ground  or  the  other. 
It  would^  therefore^  save  useless  expence  to  receive 
the  allegation,  notwithstanding  the  original  cita- 
tion was  only  for  cruelty. 

Motion  granted. 


HAMBRTON  V.   HAMERTON. 


An  appeal  from  the  Consistofy  Court,  of  Gloucester. 


This  was  originally  a  proceeding  in  the  Epis-      By-day. 
copal   Consistorial   Court  of  Gloucester^   in    a  i.  WtoTAii. 
cause  of  divorce,  by  reason  of  adultery,  brought  JJ^J^JJ^^ 
by  William  Medows  Hamerton,  against  Isabella  to  commence 
France  Hamerton,  his  wife.     The  citation  in  retamofthe 
the  Court  below  was  returned  on  the  26th  of  ;SJ!^^d*ii 


April,  1827.    On  the  2d  of  August  the  libel  and  "equenttoiiiat 

*^      '  •  return  are  to 

the  allegation  of  Faculties  were  admitted ;  upon  be  allowed  m 
which  alimony  of  300/.  per  annum,  to  bfe  paid  S^wKf^ " . 
monthly,  pendente  lite,  and  to  commence  from  the  "S^*fo!?** 
return  of  the  citation,  was  decreed.    A  monition  neglecting  to 
issued   at  the  same  time,  for  payment.    Oq  the  monitioaper. 
3d  of  August  this  monition  was  executed  by  a  T^y  mJtT** 
personal  service  on  Major  Hamerton,  the  promoter  ?[^J^J^ 
of  the  suit;  and,  on  the  27th  of  September,  it  was  contmMdoui: 

'  '  ^  .  '  but  aUUfy  for 

anere  inlormalityy  if  he  has  Tirtually  obeyed,  or  la  ready  to  obey,  the  monltioiu 
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returned  as  duly  certified,  when,  no  appearance 
being  given  to  it,  the  contumacy  of  the  husband 
was  accused,  and  a  certificate  thereof  instantly 
granted  (a).  Receipts  for  various  sums,  as  paid  to 
the  wife  by  the  husband,  were  afterwards,  during 
the  sitting  of  the  Court,  produced  and  rejected. 
On  this  an  appeal  was  presented  to  the  Court  of 
Arches ;  and  the  pnBsertim  of  the  appeal  was,  '^  for 
refusing  to  allow  any  or  either  of  the  sum  or  sums 
of  sixty  pounds,  sixty  pounds,  and  seven  pounds 
ten  shillings,  paid  by  the  said  William  Medow^ 

Hamerton  to  the  said  Frances  Isabella  his  wife» 
or  to  her  agent,  since  the  institution  of  this  suit» 
to  be  taken  in  part  of  alimony  decreed  in  the 
cause ;  and  for  pronouncing,  at  the  same  Court, 

the  said  William  Medows  Hamerton  to  be  in  con- 
tempt for  not  appearing  to  a  certain  monition 
issued  against  him  for  the  payment  of  the  same.*'  (6) 

Lushington  and  Dodsotij  for  the  appellant. 

Jenner  and  Addams,  contra. 


Not.  3 


(a)  See  53  Geo.  HI.  c.  127. 

{b)  [1827.  Arches.  M.  T.  1st  Session.]  Notwithstandun^ 
this  appeal,  and  the  inhibition  serred  on  the  Judge,  the 
registrar,  and  the  adverse  proctor,  the  Court  below  was  pro- 
ceeding to  follow  np  the  decree  of  contumacy  by  certifying  the 
contempt  of  Major  Hamerton  to  the  Court  of  Chancery ;  when 
Lushington  applied  to  this  Court  for  its  interference. 

Add^ms,  contrd^  stated  that  these  steps  had  been  taken  in 
error ;  but  that  Major  Hamerton  was  in  no  danger  of  arrest. 

The  Court  said  that  the  measure  complained  of  was  certainly 
very  irregular ;  but  as  the  inhibition  had  not  been  returned, 
this  Court  had  nothing  before  it  upon  which  to  act :  It  had, 
however,  no  doubt  that  on  this  expression  of  its  opinion,  the 
proceedings  would  be  stayed. 


On  the  same  day,  in  the  Yice-Cbancellor's  Court,  Mr. 
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• '  JvDGBlBirr.  ^^^' 

Sir  JOHH   NiCHOLL.  VhcnAMiMJUi 

It  is  dUfficult  to  ascertain  from  the  process  what     ^^ 
was  doDC,  or  intended  to  be  done,  in  this  cause. by 
the  Court  at  Gloucester — ^whether  the  monition  was         »7 
obeyed,  or  evaded  and  resisted.  The  monition  itself        "^  ' 
is  thiw  worded, — ^'  That  William  Medows  Hame** 
ton  do  pay  or  cause  to  be  paid  to  Isabella  Frances 

• 

KoB  applied  for  an  order  to  regtrain  the  Cnrsitor  of  the 
Court  from  igsuing  out  a  writ  de  contumace  capiendo  against 
Major  Hamerton,  on  the  ground  that  he  had  appealed  from 
the  Ecclesiastical  Court  of  Gloucester,  but  before  the  inhi- 
bition could  be  served,  the  Court  of  Gloucester  had  granted 
a  significavit ;  and  upon  th^  production  of  that  instrument,  a 
writ  for  the  arrest  of  Major  Hamerton  would  issue,  as  of  course. 
Under  these  circumstances,  Mr.  Kos  trusted  his  Honour  would 
interfere  to  protect  this  gentleman  from  arrest  on  a  process  that 
was  not  bulable.  He  bad  used  every  diligence  in  procuring 
file  inhibition,  so  that  no  blame  was  attributable  to  him  on 
that  head.  [The  Vice-Chancbllob  asked  why  the  Court  of 
Arches  did  not  interpose  its  authority,  for  the  purpose  of  en- 
forcing its  own  order  ?]  Mr,  Koe  replied,  that  the  Ecclesias- 
dcal  Court  could  not  now  protect  Major  Hamerton,  as  the 
afl^r  bad  passed  into  the  hands  of  the  officer  of  the  Court  of 
Chancery, 

The  Vice-Chaii CBLLOB,  on  referring  to  the  Act  of  Parlia- 
ment (&3  Geo.  III.  c.  127),  found  that  the  officer  was  ^*  authorised 
and  required  to  grant  the  writ  upon  the  production  of  the  moni- 
tion.^' His  Honour,  therefore,  felt  that  he  could  not  be  justi- 
fied in  making  an  order  in  opposition  to  a  positive  Act  of  Par- 
liament. The  case  was  a  novel  one,  and  might,  in  his  opinion, 
be  mentioned  to  the  Lord  Chancellor. 


The  LoBD  Chancellob,  oA  the  same  day,  refused  to  enter* 
tain  the  application  until  notice  should  be  served  on  the  wife; 
and,  being  informed  that  she  was  in  France,  said,  notice  to  her 
Solicitor  would  be  deemed  good  service. — Further  steps  were, 
however,  unnecessary,  as  no  attempt  was  made  to  sue  out  the 
writ,  after  the  opinion  expressed  by  the  Court  of  Arches. 
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1827.       Hamerton,  or  to  her  proctor,  for  her  use,  aii  ali- 

jftcHABLKM  mony  pendente  lite  of   twenty-five  pounds  per 

^Slj.     ^^^^^9  th^  same  to  be  computed  from  the  twenty- 

^—^       fflxth  day  of  April  now  last  past,  and  so  from 

V.         thenceforward  eyery  month  during  the  continuance 

bamsrtov.   ^£  jj^jg  g^jj^  under  pain  of  the  law,  and  contempt 

thereof/'  This  monition,  therefore,  does  not  require 
a  personal  appearance ;  nor  does  it  direct  the  pay- 
ment of  the  alimony  into  Court — but  to  the  party, 
or  her  proctor^    As  far  as  1  can  discover,  the  party, 
on  whom  this  monition  was  served,  did  not  intend  to 
to  be  contumacious,  but    proposed  to  show  that 
he  had  compUed  with  the  orders  of  the  Court. 
Three  months  had  elapsed  from  the  return  of  the 
citation  to  the  date  of  the  nK)nition :   at  which 
time  75/.  only  were  due   to  the  wife  for  ali- 
mony; but  taking  the  period  to  the  return  of 
the  monition,  only  five  months  had  passed,  and 
consequently  125/.  would,  on  that  calculation,  be 
the  utmost  extent  of  her  claim.    Now,  on  the 
27th  of  September,  the  day  on  which  the  monition 
was  returned,  what  does  the  husband's  proctor 
do  ?    He  refers  to  certain  receipts,  purporting  to 
be  for  various  sums  paid  to  the  use  of  the  wife^ 
amounting  together  to  127/.  lOs.y  and  ^'  also  a  pro- 
portionate part  of  70/.  as  part  of  alimony  decreed/* 
What  then  is  meant  by  this  ?    The  dates  of  the 
receipts  are  not  given  ;  no  affidavits  are  offered  to 
to  show  that  these  payments  had  been  actually 
made  since  the  return  of  the  citation — ^the  receipts 
themselves  were  not  exhibited,  or,  at  least,  they 
are  not  transmitted  in  the  process  to  this  Court 
It  seems,  however,  fvoia  the  praaertim  of  the 
appeal,  that  it  was  intended  to  establish  that 

certain  payments  had  been  made  to  the  wife,  since 
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the  institution  of  the  suit,  and,  therefore,  that  the       ^^^- 


party  was  not  in  contempt.     But  it  is  difficult,  Michaelmas 
from  the  documents  before  me,  to  pronounce,  con-      bj^j. 
fidently^  with    what  object  these  receipts  were 
brou£:ht  to  the  notice  of  the  Court,  or,  whether         ir 
the  Judge  did  right  or  wrong  in  the  steps  he  then 
took.    If  there  were  no  affidavit  to  show  that  the 


Hamb&toh 


recdpts  were  for  payments  made  subsequent,- 

fortiori,  if  by  the  dates  it  appeared  that  they  were 
prior, — ^to  the  return  of  the  citation ;  if  no  later 
payment  were  attempted  to  be  proved,  and  no 
reasonable  cause  as&dgned  for  the  neglect — in  that 
case,  as  the  monition  had,  on  the  3d  of  August, 
been  personally  served  on  the  husband,  I  am  of 
opinion  that  the  Court  was  justified  in  enforcing 
its  decree  by  pronouncing  him  contumacious.  If^ 
on  the  other  hand,  the  receipts  were  dated  after 
the  citation,  and  the  mere  want  of  affidavits  to 
authenticate  them,  was  the  principal  informality 
to  complain  of,  the  Court  should  have  allowed  a 
short  time  to  the  party  to  verify  their  contents 
before  it  certified  him  to  be  in  contempt. 

But  in  every  point  of  view,  there  is  sufficient  to 
induce  me  to  arrive  at  this  conclusion,  that  it  will 
be  beneficial  for  all  parties  not  to  remit  the  cause. 
I  wish  it,  however,  to  be  distinctly  understood^ 
that  if  these  payments  were  made  after  the  return 
of  the  citation,  they  must  be  deducted  as  so  miich 
on  account  of  the  alimony  that  has  been  allotted 
to  the  wife;  but  if  before,  then  they  are  not  to  be 
deducted;  and  the  husband  must  forthwith  pay 
the  balance  that  is  now  due,  and  proceed  imme- 
diately to  the  examination  of  his  witniesses  iipon 
the  libel.  I  pronounce  for  the  appeal,  and  retain 
the  cause. 
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WYLLIE  V.   MOTT   &  FRENCH. 


1827. 


On  admission  of  the  IdbeL 

This  cause  was  brought,  by  lettors  of  request, 
^' Twutr^'  from  the  Commissarj  of  Surrey,  and  was  promoted 
^^y-  by  Alexander  Wyllie,  alleging  himself  to  be  a  pa- 
in a  ubei  for  rishioner  and  inhabitant  of  the  Parish  of  Thames 
8eat,atitte  Ditton,  agaiust  John  Mott  and  Robert  French, 
^^^^  Churchwardens  of  the  said  parish^  citing  them  to 
**™tS2t"  show  cause  why  he  should  not  be  reinstated  in  the 
fetting,  or  be-  pofisession  and  occupation  of  a  certain  pew  in  the 
wu!^  are  11-  parish  church.  An  appearance  having  been  given 
^■Sfi^/"  for  the  Churchwardens,  a  libel  was  brought  in ; 
reit  on  a  poa.  and,  ou  the  fourth  session  of  Hilary  Term,  was 

MMory  title,     j  i     .    j 
andaoqnlei.      Clebatea. 

M^bm^'  Jennar^  in  opposition  to  its  admission. — ^The  title 
IlTthT^tiSli  ^  ^  P^*^  resting  on  a  sale  is  bad.  Even  a  faculty 
of  tbe  party—  j^  ^  pefBOu  and  his  heirs  for  evCT  is  illegal ;  but  no 
to^of  fr^,  faculty  is  pleaded  here.  A  removal  by  the  Ghurch- 
JJS^I^&c.  waidehs  is  justifiable,  in  order  to  put  an  end  to 
such  a  claim. 

Lushington,  contra. — The  principle  is  not  con- 
tended for,  that  pews  can  be  let  or  sold,  but  the 
practice  very  generally  prevails.  In  some  London 
parishes  the  pews  are  let  by  the  churchwardens. 
— [Court.  It  is  done  under  a  special  Act  of  Parlia* 
ment  in  St.  Gewge's,  Hanover  Square;  is  not 
that  the  case  in  the  parishes  alluded  tol]  It  is 
apprehaided  not.  When  the  gallery  was  orectedi 
certainly  it  was  not  legal  to  sell  the  pews.  Mr« 
Wyllie  does  not  assert  a  permanent  right.  .Th^  pa- 
rish having  received  the  money,  cannot  now  turn 
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bim  out,  unless  ^reat  public  inconvenience  results. 
He  was  originally  seated  by  consent  of  the  Cburch- 
wardens  for  the  time  being,  and  has  long  retained 
die  pew^  and  is  a  proper .  person  to  occupy  it. 
This  is  a  sufficient  possessory  title  against  a  dis- 
turber. Bodi  parties  are  in  eodem  de&clo.  .  Astley 
V.  !Kddle  (a)  was  a  case  esadly  similar.  Though  the 
title  was  bad^  the  pavty  was  allowed  to  eontinue. 

j0DGMCH*f. 

Sir  John  Nicholl. 
This  is  a  suit  institoted  by  Alexander  Wyllie,  a 
parishioner  and  inhabitant  of  the  parish  of  Thames 
Ditton,  against  John  Mott  and  Robert  French^ 
Churchwardens,  for  disturbing  him  in  a  seat 
which  he  occupied  in  that  church;  or,  as  it  is 
tecfanically  called^  forperttrrbadon  of  seat.  Thelibd 
sets  forth  all  the  histcrf  and  circumstances  of  ike 
case^  and,  among  other  matters^  the  history  of 
the  baiJding  of  a  gallery^  with  additional  pews  in 
that  church  ;  the  allotment  of  those  pews  in  con- 
sequence of  a  purchase  and43ale ;  and  subsequent 
tnmsfers  by  bequests  and  lettinir ;  all  which  modes 

knowledged  by  the  counsel  to  give  no  legal  title. 
Seats  in  the  church  belong  to  the  parish,  for  the 
use  of  the  inhaUtants^  and  by  law  cannot  be  sold, 
nor  let,  without  a  special  Act  of  Parliament  for 
the  purpose.  The  question^  then,  is,  whether  the 
party^  by  amending' his  plea,  can  set  forth  such  a 
title  as  would  justify  tiie  interposition  of  the 
Goort  in  his  favour;  that  is,  whedier  the  Kbel 
maiy  be  so  teformed  as  to  rest  the  claim,  on  the 
ground  of  possession  alone,  or  must  be  r^ected 
altogether. 

(a)  »Pligi.  517.    1  Gonsistoiy  RqMMrts,  318.  note. 
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^887.  The   first   article   pleads,   that  Ae  church  of 

Mi^«i^«:-^f  Thames  Ditton  being  insufficient  for  the  accomino.- 
dation  of  the  parishioners,  it  was  agreed,  at  a  Ves- 
try held  on  the  13th  of  July,  1809,  to  build  a  gal- 
lery ;  that  a  faculty  was  obtained,  and  the  gallery 
erected.    This  is  introductory  and  not  improper. 

The  second  article  states^  that  the  Churchwardens 
and  Vestry  sold  the  seats  ;  that  the  pew,  No.  4,  was 
sold  to  Mrs.  Moss  for  171. 10«.,  and  a  receipt  given 
by  the  vestry  clerk ;  that  No.  5  was  sold  to  Lady 
Sullivan^  and  a  receipt  also  given^  and  it  exhibits 
the  former  receipt^  dated  in  March,  1811.  This 
is  alleging  what,  from  the  beginning  to  the  end^ 
was  an  ill^al  transaction,  and  can  furnish  no 
ground  of  title :  the  mcney  paid  can  only  be 
considered  as  voluntary  contributions  and  sub^ 
seriptions  towards  the  building :  it  may  be  a 
reason,  in  the  discretion  of  the  Churchwardens, 
for  seating  diese  persons,  and  such  seating  may 
give  a  possessory  right — sufficient  against  a  mere 
disturber ;  but  if  the  Court  were  to  admit  any  part 
of  this  article  it  would  lend  a  countenance  to  a 
pn)ceeding  contrary  to  law.  The  sale  and  pur- 
chase do  not  improve — ^tbey  rather  operate  against 
the  claim ;  because  if  a  party  seeks  to  found  his 
title  on  an  illegal  origin,  it  goes  far  to  justify 
his  removaL    I  reject   the  whole  of  the  second 

article. 

The  third  article  pleads,  that,  on  payment  of 
the  sum  of  17/.  10*.,  Mrs.  Moss  was  placed  in 
pew  No.  4 ;  that  her  daughter,  Mrs.  Wyllie,  sat 
in  the  pew,  and  inhabited  another  house  in  the 
parish,  to  which  Mrs.  Moss,  in  1820,  removed, 
and  where  she  continued  to  reside,  with  Wyllie 
and  his  fejnily,  till  her  deaths  in  September,  1826 ; 
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diat  Wyllie  and  his  family  occupied  this  pew  till 
Jane,  1822.  This  article  must  be  reformed — 
leaving  it  to  state  that  Mrs.  Moss  was  put  into 
possession  of  this  pew  by  the  Ghurchwardeus^  and 
omitting  every  thing  that  relates  to  the  money 
paid  on  that  account — a  circumstance  that  cannot 
asfiosi  the  case. 

The  fourth  article— open  to  the  same  observa- 
tion, is  to  the  following  effect: — That  in  June, 
1822,  on  Lady  Sullivan  quitting  the  parish, 
Wyllie,  with  the  consent  of  the  Ghurchwsuxlens, 
removed  to  No.  5,  agreeing  to  pay  51.  a  year ;  and 
that  Mr.  Lowden^  with  the  consent  of  the  Church- 
wardens, was  placed  in  No.  4,  agreeing  to  pay 
Mrs.  Moss  SI.  a  year  ;  that  Wyllie  sat  in  No.  b, 
paying  Lady  Sullivan  5/.  a  year^  till  September, 
1826,  when  Mott  and  French^  the  Churchwardens, 
gave  him  notice  that  they  had  appropriated  the 
pew  to  Thomas  Morgan,  Esq.,  and  dispossessed 
him.  That  Lowden  continued  in  possession  of 
No.  4,  paying  Mrs.  Moss  3/.  a  year  till  her  deaths 
but  now  refuses  to  pay.  It  may  be  pleaded,  that 
on  Lady  Sullivan  quitting  the  parish,  Wyllie  was 
seated  in  No.  5^  with  the  consent  of  the  Church- 
wardens; bnt  all  that  refers  to  the  agreements 
and  payments  must  be  struck  out  as  irrelevant 
and  ill^al.  With  this  reform,  the  article  will 
show  something  of  a  possessory  title^  viz.,  origi- 
nal occupation  with  the  consent— and  possession 
fir  four  years  without  objection^  and,  conse- 
quently, with  the  presumed  concurrence — of  the 
Churchwardens. 

The  fifth  article  alleges,  that  Mrs.  Moss,  by 
will,  left  a  pew.  No.  4,  to  Wyllie,  and  appointed 
him,  and  David  Willis,  her  ex'ecutors ;  and  a  copy 
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^^^'  of  the  will  is  exhibited.  This,  again,  I  must 
MicHAXLMAf  reject :  it  is  perfectly  irrelevaat :  it  forms  no  sem- 
By^ay.  Wancc  of  a  title ;  on  the  contrary,  it  bears  rather 
against  Wyllie's  case,  making  it  rely  for  support  on 
that  which  the  Court  can  never  admit  to  be  averred 
as  a  proper,  or  legal,  foundatujii.  Mrs.  Moss  could 
not  transfer  a  right  which,  at  best,  was  only 
personal. 

The  sixth  article  pleads,  that  Wyllie's  family 
consists  of  himself,  his  wife,  and  ten  children ;  that 
he  has  a  house  and  forty-one  acres  of  land,  both 
freehold ;  and  that  he  rents  thirty*three  acres ;  that 
he  is  rated  at  119/.  a  year ;  and  since  he  was  dis« 
possessed  of  No.  5,  has  not  had  any  accommodation 
for  himself,  and  fitmily,  to  attend  divine  service  at 
this  church. — This  may  be  admitted,  as  showing 
that  he  was  a  fit  person  to  occupy  the  pew ;  and 
that  he  had  no  other  sittings  for  his  fionily ;  for  if 
the  Churchwardens,  for  the  purpose  of  asserting 
their  right,  and  putting  a  stop  to  the  illegal  prac- 
tice of  letting  pews,  had  placed  him  in  another, 
equally  good,  and  commodious,  that  might  not 
have  been  improper. 

This  libel,  then,  is  admissible  if  confined  to  the 
facts  of  the  erection  of  the  gallery ;  to  the  seating  of 
Mrs.  Moss  and  of  Wyllie  by  the  Churchwardens,  at 
first,  in  No.  4 ;  to  Wyllie's  removal  to  No.  5,  with 
the  consent  of  the  Churchwardens,  on  its  becoming 
vacant  by  Lady  Sullivan's  leaving  the  parish,  or 
giving  up  possession  of  the  pew ;  to  M^yllie's  qujet 
occupation  from  1822  to  1826,  and  his  fitness  to 
retain  it.  It  will  then  rest  with  the  Church* 
wardens  to  justify  the  removal,  and  displacing  of 
him. 

In  respect  to  the  payment  of  rent  by  Wyllie  to 
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Lady  Sullivan^  and  by  Lowden  to  Wyllie,  it  stands       1827, 
)on  no  leg9l  foundation.     They  have  paid  it  in  michaelmm 
their  own  wrong,  and  it  is  their  own  fault  if  they      teem,    . 
pay  any  more.     It  is  an  illegal  practice  which  this       ~^' 
Court  can  never  sanction^    nor   approve.      The     ^^^* 
gallery  and  pews  belong  to  the  parish,  and  are       ^^" 
for  the  use  of  the  inhabitants ;  and  the  Church-     Frekch. 
wardens  must  exercise  a  just  discretion  in  allottino:  churchwar- 
them.     If  they  exercise  that  discretion  improperly^  erdseajust 
the  Ordinary  will  set  them  right,  after  having  heaid  SSSlii . 
all  parties.  .  ofpew^wb- 

^  Jecttotne  ow- 

I  reject  the  second  and  fifth  articles^  and  direct  rectkmofthe 
the  third  and  fourth  to  be  reformed.  ordinary. 


IThe  libel,  thus  reformed^  was  admitted  ;  and  on  a  party  not 
the  first  Session  of  Michaelmas  Term,  the  term  ^^^^ 
probatory   was   prayed  to  be   extended,   on    the  ^^J  ^^^^  >^ 

J   "lu   A    xu  X     I.  i_^    •       turn  of  the  de- 

gromid  that  the  answers  were  not  brought  in  creeperaonaiiy 
(fl),  though  the  decree  had  been  personally  J^^n^^d*^ 
served  upon  the  defendants  in  July  last :  it  was  ^^^^^tl 

nen  not  ap- 
(a)  In  another  case,  in  the  Prerogative  Court,  no  witness  P«aringr  to  a 
had  been  produced  on  an  allegation  admitted  in  Easter  Term  ;  ^^^^P'"**"^* 
and  no  attempt  had  been  made  to  serve  the  decree  for  answers 
tin  two  or  three  dajs  before  the  first  Session  of  this  Term,  when 
the  decree  was  returned  with  a  certifieate  that  the  party  could  £^ 

not  be  found :  the  Court,  reforring  to  the  delay  of  four  months  ^ 

before  any  steps  had  been  taken  to  enforce  the  giving  in  of  the 
answers,  refused  an  application  for  the  extension  of  the  term 
probatory,  or  to  issue  a  decree  viis  ei  modis  against  the  party. 
It,  however,  recommended  the  adverse  proctor  to  bring  in  the 
answers,  or  if  they  were  only  material,  as  authenticating 
exhibits,  to  admit,  in  acts  of  Court,  the  validity  of  such  exhibits* 
If  this  was  not  done ;  and,  at  the  hearing,  the  answers  should 
appear  important,  the  Court  might,  then,  rescind  the  con- 
clusion of  the  cause, 
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further  stated,  that  a  compulsory  was,  on  this 
day,  returned  against  a  witness,  on  the  libel,  and 
that  he  had  not  appeared. 
Per  Curiam. 
The  Court — ^upon  the  proctor  for  the  defendants 
engaging  that  the  answers  should  be  brought  in  on 
the  second  session— extended  the  time;  but  ob- 
served, that  it  was  not  sufficient  for  the  proctor  to 
appear  to  the  decree  for  answers;  but  that  the 
answers  themselves  ought  to  have  been  brought  in ; 
a  practice  which  would  be  expected  in  future. 
The  Court  also  did  not  pronounce  the  witness, 
upon  whom  the  compulsory  had  been  served, 
contumacious,  but  continued  the  certificate  to  the 
next  session ;  stating,  however,  that  henceforward 
It  should  pronounce  a  party  contumacious  on  the 
return  of  the  compulsory. 


The  occupier  of 
a  pew,  ceasing^ 
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This  cause  now  came  before  the  Court  on  & 
question  of  the  admissibility  of  an  allegation, 
given  in  on  the  part  of  the  Churchwardens,  in 
substance,  as  follows : — 

1.  The  first  article,  in  contradiction  to  the  third 
position  of  the  libel,  alleg^es,  that  Mrs.  Moss, 
from  the  time  she  quitted  her  house,  only  resided, 
occasionally,  with  Wyllie;  and  for  two  years 
before  her  death,  resided  almost  constantly,  and 
boarded,  with  her  son  George  Moss,  at  Thames 
Ditton. 

2.  The  second  recites  the  fourth  article  of  the 
libel,  and  denies,  that  Wyllie  was  put  into  pos* 
session  of  the  pew  on  account  of  the  increase  of 
his  family ;  but  alleges,  that  without  the  consent 
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€f  the  Churchwardens,  he  rented  it  of  Lady  Siil-  1827. 
livan  for  5/.  a  year,  when  she  quitted  the  parish  in  Michaelmas 
1822,  on  condition  that  he  ^ould  quit  it  on  notice 
from  Lady  Sullivan,  or  her  son,  Sir  Charles 
Sollivan,  who  was  expected  to  purchase  or  rent  the 
house  she  had  occupied;  that  while  this  house 
was  untenanted,  Wyllie  was  not  disturbed  in  the 
occupation  of  the>  pew ;  that  in  May,  1826,  he 
quitted  the  house,  and  let  it  to  Mrs.  Turquand^ 
and  gave  her  possession  of  the  pew^  and  neither 
he  nw  his  fiunily  sat  there  afterwards ;  that  he  had 
a  lodging  for  three  months;  but  in  October 
removed  entirely  to  London^  and  ceased  to  be  a 
parishioner^  and  inhabitant  of  the  parish  of  Thames 
Ditton. 

3.  The  third  pleads,  that  Wyllie  occupies  a 
house  in  Conduit  Street,  where  he,  his  wife,  and 
greater  part  of  his  family^  have  almost  constantly 
resided  since  be  quitted  Thames  Ditton,  and  that 
they  attend  divine  service  at  the  Parish  Church  of 
St.  George,  Hanover  Square,  or  some  other  church 
or  chapel  in  the  neighbourhood. 

4.  That  the  pew.  No.  4,  was  allotted  to  Mrs. 
Moss,  as  occupier  of  a  certain  house ;  that  Wyllie, 
who  married  her  daughter,  continued  to  occupy  it 
till  1822,  when  he  gave  it  up  to  Silvester  Lowden, 
Esq.,  who  occupied  Mrs.  Moss'  house :  that  the 
pews,  Nos.  4  and  5,  are  nearly  of  the  satne  size ;  but 
liiat  'No.  5  will  hold  one  person  more,  viz.,  seven 
or  eight  persons. 

5.  That  when  the  pew,  No.  5,  was  built  in  pursu- 
ance (rf  a  faculty  in  April,  1811,  it  was  allotted  to 
Lady  Sullivan,  as  occupier  of  one  of  the  largest 
hoQses  in  the  parish,  and  .has  always  been  considered 
•ft  allotted  to  the  occupier  of  that  house ;  that  at 
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IB27.  Lady-day,  1826,  the  house  and  grounds  were'  let 
Michaelmas  ^^^  fourteen  years  to  Thomas  Morgan,  Esq. ;  that 
he,  shortly  after,  took  possession  of  it ;  that  he 
has  a  wife,  three  children^  and  a  governess  in 
this  house,  and  that  he  and  his  family  are  in 
the  constant  habit  of  attending  Thames  Ditton 
Church. 

6.  That  Morgan^  understanding  the  pew.  No.  5, 
belonged  to  him  as  occupier  of  this  house,  in 
July,  1826,  intended  to  take  possession  of  it ; 
that  he  found  it  occupied  by  Mrs.  Turquand 
and  her  family ;  that  he  then  applied  to  the  In- 
cumbent and  Churchwardens  to  be  seated,  and, 
with  their  knowledge,  consent,  and  approbation; 
and  with  that  of  the  principal  inhabitants^  on  the 
1st  of  October,  1836,  took,  and  has,  ever  since, 
remained  in  undisturbed  possession  of  the  pew. 

7.  That  Morgan  has  a  young  and  increasing 
family,  and  that  his  premises  are  assessed  to  the 
poor  rates  at  140/.  per  annum. 

8.  That  Wyllie,  since  quitting  the  parish  in 
1826,  has  only  occasionally  visited  it,  princi- 
pally for  the  purpose  of  collecting  his  rents,  and 
then  slept  at  the  house  of  one  of  his  friends ; 
and  that  at  the  time  of  issuing  the  decree  in  this 
cause,  he  was  not,  and  is  not  a  parishioner  and 
inhabitant  of  Thames  Ditton 

9.  That,  on  account  of  the  increased  population, 
in  1820  two  additional  pews  were  built — one  was 
allotted  to  Mr.  Powell  Buxton,  the  other  was 
offered  to  Wyllie  for  his  tenants  or  himself,  but 
he  refused  it;  that  the  population  is  sixteen 
hundred,  and  the  church  will  not,  conveniently, 
accommodate  more  than  three  hundred  and  fif^ ; 
that    Mrs.   Turquand,    subsequent   to  Morgan's 
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sitting  in  No.  5,  has  frequently  occupied  one  of  Ifae 
peiFS  built  in  1820. 

10.  That  the  prayer  of  Wyllie  may  be  rejected  ; 
that  Morgan  may  be  omfirmed  in  the  possession 
and  occupation  of  No.  5  ;  and  that  Wyllie  may 
be  condemned  in  costs. 

Judgment. 

Sir  John  Nigholl. 
.  On  die  fiicts  disclosed  in  the  libel^  and  in  the 
present  allegation,  it  is  not  a  very  diiSScult  under- 
taking for  the  Court  to  conjecture^  with  some 
degree  of  probability  at  leasts  the  real  state  of  this 
question :  and  as  it  were  much  to  be  regretted 
that,  throu^  ignorance  or  obstinacy,  the  parties 
should  persist  in  an  useless  contest,  the  Courts  in 
the  hope  of  relieving  them  from  litigating,  will,  at 
this  stage,  take  a  short  view  of  the  facts^  and  of  the 
law  applicable  to  those  facts. 

The  suit  is  brought  by  Mr.  Wyllie  against  the 
Churchwardens  of  Thames  Ditton  for  perturbation 
of  seat,  and  contains  a  prayer,    that  he  may  be 
reinstated  in  the  occupation  of  a  certain  pew  in 
the   parish   church.    In  the  libel,  he  attempted 
to  found  a  possessory  title  on  purchase,  hiring,  and 
private  bargain — as   if  pews  in  a  parish  church 
were  the  subjects  of  private  property,  and  did  not 
belong  to  the  parish  for  the  use  and  occupation  of 
the  parishioners  at  large.     The  Court,  holding 
that,  by  the  established  principles  of  law,  no  title  to 
pews  could  rest  on  such  a  foundation  (a),  directed 
the  libel  to  be  reformed,  by  striking  out  all  that 
applied  to  any  such  origin  of  Wyllie's  right.  The 

«  Vide  Pettman  v.  Bridger,  1  Phill.  316 ;  Fuller  v.  Lane, 
2  Add.  419;  Walter  v.  Gunner  and  Drury,  1  Consistory  Re- 
porU,  317,  318 ;  Byerley  v.  Windus,  5  B.  &  C.  1. 
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1827.  libel,  thus  reformed^  grounded  the  claim  on  <i 
MicHABLMAs  posscssoiy  title,  and  alleged  in  substance : — ^that 
on  a  certain  pew.  No.  5,  becoming  \acant  in 
1822^  by  the  former  possessor  quitting  the  parish, 
WjUie  was  put  in  possession^  or^  at  least,  suffered 
to.  take  it  with  the  consent  of  Ae  Churchwardens ; 
that  he  was  continued  in  possession  till  1826^  when 
he  was  displaced  by  the  present  Churchwardens, 
though  he  and  his  family  were  proper  occupants. 
The  Court,  on  that  occasion,  expressed  its  opinion, 
that,  as  the  Ordinary  has  the  superintendence  of 
Churchwardens,  if  they  had  exercised  their  subor- 
dinate discretion  improperly  in  removing  Mr. 
Wyllie,  the  Court  ought  to  control  Ifaem,  and  direct 
Mr.  Wyllie  to  be  reinstated  in  the  ^wfaj. 

The  object  of  this  allegation  now  offered  is  to 
show,  that  the  Churchwardens  have  acted  dis- 
creetly and  properly  in  the  seating  of  the  present 
occupant ;  and,  coupling  it  with  what  is  stated  in 
the  libel,  there  is  a  strong  appearance  that  Wyllie 
has  no  possessory  claim.  The  history  given  on 
both  sides  admits  that,  about  1811,  the  gallery  was 
built  in  pursuance  of  a  fitculty  obtained  for  that 
purpose ;  that  pews  were  then  allotted  by  the 
Churchwardens ;  and  that  No.  5,  the  pew  in  ques- 
tion,, was  assigned  to  Lady  Sullivan,  the  occupier 
of  one  of  the  largest  houses  in  the  parish.  What 
bargain  wias  made  between  her  and  the  Church- 
wardens is.  not  material ;  for,  undoubtedly,  by 
law,  she  could  not  purchase  the  pew.  In  like 
manner  the  pew.  No.  4,  was  allotted  to  Mrs.  Moss, 
the  mother-in-law  of  Mr.  Wyllie,  and  he  occupied 
it  by  her  sufferance  ;  but  in  1822,  on  Lady  Sullivan 
quitting  the  parish,  Mr.  Wyllie  removed  to  No.  5, 

(a)  Vide  supr^^  p.  83* . 
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and  paid  to  Lady  Sqlliyan  a  yearly  rent  of  &l.  for 
the  occupation  of  it,  under  a  mistaken  idea  that 
she  could  dispose  of  this  pew  as  her  property ;  Mrs. 
Moss  then  let  No.  4,  at  3/.  a^year  to  Mr.  Lowden,  a 
parishioner,  and^  on  her  death  in  1826,  bequeathed 
it  to  Wyllie.  It  is  now  further  pleaded  that^  in 
May,  1826,  Wyllie  let  his  house,  and  a  fler  having 
lived  on  for  some  time  in  lodgings^  that  he  left  the 
parish  in  October  of  that  year ;  but,  considering 
the  pew  as  his  private  property,  he  transferi'ed.  it, 
with  his  house,  to  his  tenant  Mrs.  Turquand.  So 
that,  not  only  he  received  rent  from  Mr.  Lowden 
for  No,  4,  but  he  appropriated  No.  5  to  his  own 
house.  At  Lady  Day,  1826,  Mr.  Morgan  became 
the  occupier  of  Lady  Sullivan's  house,  and,  iii 
consequence  of  an  incorrect  notion  prevailing  in 
the  parish  that  the  pew.  No.  5,  had  been  appro- 
priated to  that  house,  he  applied  to  be  seated  in  it, 
and  requiiied  that  the  tmnsfer  to  Mrs.  Turquand 
should  not  be  recognized.  The  Churchwardens 
accordingly  removed  Mrs.  Turquand,  and  Mr. 
Morgan*  and  his  family  were  put  into  possession. 

The  subject  seems  to  have  been  misunderstood 
on  all  sides ;  the  correct  view,  of  it  was,  that,  in 
1822,  when  Lady  Sullivan  ceased  to  be  a  pa- 
rishioner, the  pew  reverted  to  the  parish,  and  was 
at  the  disposal  of  the  Churchwardens  ;  for  it  never 
was,  legsilLy,  appropriated  to  the  house.  In  like 
manner  also,  if  the  facts  be  accurately  stated  in 
this  allegation,  all  claim  on  the  part  of  Wyllie 
expired  in  1826,  when  he  quitted  the  parish  ;  he 
could  have  no  power  to  seat  his  tenant,  Mrs.  I'ur- 
quand,  in  it^  and  thus  annex  it  to  his  house ;  for 
this  could  only  be  done  by  a  faculty,  or  by  pre* 
scription,  which  presupposes  a  faculty  ;  for,  if  he 
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^^^*  let  h\s  house  from  year  to  year,  and  were  per-' 
Michaelmas  mitted  to  transfer  the  possession  of  this  pew  to 
Bj^j.  ^^^b  succeeding  tenant,  this  would,  in  effect,  be  anr 
nexation.  It  never  was  allotted^  even  nominally^ 
to  this  house :  when  bis  personal  title  ceased,  the 
pew  reverted  to  the  parish^  and  the  Church- 
wardens had  a  right  to  place  in  it  whatever  family 
they  judged  most  fitting.  In  the  exercise  of  that 
right  they  have  seated  Mr.  Morgan^  a  person  of 
respectability,  who  has  a  laige  and  increasing 
family,  who  inhabits  one  of  the  principal  houses, 
and  who  pays  highly  to  the  parish  rates.  This 
may  be  properly  pleaded  in  defence  of  their  con- 
duct ;  but  at  the  same  time,  whether  they  have  ex- 
ercised a  sound  discretion  in  their  selection  of  the 
actual  occupant^  is  no  part  of  the  question  to  be 
decided  in  the  present  suit.  The  only  question 
here  is,  whether  they  have,  unjustifiably^  disturbed 
Mr.  Wyllie.  If  Wyllie,  having  a  numerous  family, 
and  contributing  largely  to  the  rates,  had,  though 
originally  acquiring  it  without  due  authority,  con- 
tinued in  undisputed  possession  of  this  pew,  under 
long  acquiescence  of  former  Churchwardens,  and 
of  the  parishioners,  from  1822,  till  September, 
1826  ;  if  there  were  no  reason  to  beheve  that  he 
was  about  to  quit  the  parish ;  and  if  these  Church- 
wardens, under  a  notion  that  a  pew  had  been  al- 
lotted to  the  house  Mr.  Morgan  rents,  had  then 
attempted  to  remo\^  Wyllie,  there  would,  in  my 
judgment,  have  been  no  sufficient  ground  for  the 
proceeding,  and  the  case  would  have  borne  a  very 
different  aspect.  But  if.  what  is  now  disclosed 
be  true — ^if  Wyllie  has  left  his  house,  and  the 
parish,  and  has  attempted  to  hand  over  the  pew 
to  his  tenant,  without  the  sanction  of  the  Church- 
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ipmrdens,  he  may  act  Ti^isely  ia  abandoning  this       1^^* 


^*^*  Michaelmas 

I  would  notice  one  other  circumstance — ^the     J^™* 
prayer  of  this  all^ation, — '*  That  the  Court  would       — 
confirm  Morgan  in  the  possession  of  the  pew/^  r. 

In  the  first  place^  this  suit  was  not  instituted  for       ^^ 
any  such  purpose  (a) .    It  is  a  suit  of  perturbation     ^^^*cm, 
brought  by  Wyllie :  if  he  were  not  improperly  J^^J^liiwa 
disturbed^  the  Defendants  will  be  dismissed ;  but  of  ^at,  if  u 
there  will  be  no  further  question.     In  the  next  thechtirch. 
place,  the  Court  would  not  go  out  of  its  way  to  ^t^^^y 
confirm  the  possession  ;  for  this  might  be  attended  ^/^^^ 
with  injurious  consequences  to  the  parish.     By  the  court  iwiu 
such  a  step,  particularly  after  it  has  been  pleaded  bot^ii  ^ ' 
in  the  fifth  article  of  this  allegation,  ''  that  the  ^^^^' 
pew,  No.  5,  has  always  been  considered  as  allotted  '^^^^^^ 
to  the  occupier  of  Lady  Sullivan's  house,''  the  by  them,  as  it 
Court  would  countenance  the  idea^  which  rather  JjJ?of°the™ 
ought  to  be  checked,  that  the  pew. is  specially  ap-  ^^'^^J^ 
propriated  to  this  house.    If  the  population  be  may  be  h^ari- 

•  •  ji^i_i_i_  ij»         o    on*  to  the  pa- 

mcreasmg^   and  the  church-room  aJready  msuf-  nsh  by  taking 
fieient,  as  pleaded,  no  seat  ought  to  be  put  out  of  o^t^AST* 
the  power  of  the  Churchwardens     This  pew  will  j^^^^^jjfj**® 
accommodate  seven  or  eight  persons.    Mr.  Mor-  dens. 
gan's  family  may  be  reduced  to  one  or  tyro — 
thougl)  resident  in  this  house,  it  might,  for  the 
necessary  accommodation  of  the  parish,  be  proper 
either  to  remove  him,  or,  at  least,  to  seat  some 
other  persons  jointly  with  him.     This,  it  is  true, 
is  not  to  be  done  except  in  a  case  of  strong  ne- 
cessity ;  but  the  power  of  doing  so,  in  order  to 
provide  for  the  convenient  attendance  of  the  other 
parishioners  at  divine  worship^  ought  not  to  be 

(a)  Vide  Woollocombe  v.  Ouldridge,  3  Add*  8, 
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Michaelmas  ^^^  ^^^  without   hopes   that   the   suit  will  not 
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On  the  third  session  of  Hilary  Term,  1828,  the 
proctor  6f  Mr.  Wyllie  declared  that  he  proceeded 
no  further:  when — 

Luskin gton  prayed  that  he  might  be  dismissed. 

Jermer  prayed  costs  :  the  Churchwardens  had 
only  come  forward  to  perform  their  duty  as 
the  officers  of  the  parish  ;  and,  having  been  suc- 
cessful, were  entitled  to  the  protection  of  the 
Court.  The  colour,  originally  given  to  the  case, 
was  shown  to  be  false  by  the  counterpleading, 
and  had  led  the  Churchwardens  into  unnecessary 
expence. 

Per  CuricMn. 

The  Court  said,  that  if  Wyllie  had  stopped  after 
the  expression  of  its  opinion  when  the  libel  was 
admitted.  It  might  have  been  disposed  to  have 
dismissed  him  without  any  costs :  that  although 
It  thought  he  might  well  have  stopped  earlier, 
It  could  not  saddle  him  with  the  whole  of  the 
costs,  on  a  supposition  that  the  paridi  would 
not  do  its  duty  to  its  own  officers,  by  payment 
of  their  expences:  the  Court  woidd,  therefore, 
dismiss  Wyllie,  condemning  him  in  20/.,  nomine 
expensarum. 
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THE   OFFIGB  OF  THE  JUDGE  PROMOTED    BT 
OLIVER    AND   TOLL    V,    HOBART. 


An  Appeal  from  the  Episcopal  Consiatoried  Court 

of  Exeter.  ^^ 

On  the  31st  of  June,  1827,  a  citation  issued  michablmai 
calling  upon  the  Reverend  Henry  Charles  Hobart^      By-daj. 
Rector  of  Beerferrers,  in  the  Ckmnty  of  Devon,  j^  ch^^ 
'^  to  answer  to  certain  articles  to  be  administer^  8uito,artidet 
to  him  touching  and  concerning  the  reformation  apeciiicttito 
of  his  manners  and  excesses^  and^-more  especially,  ^^tw^. 
for  adultery,  fornication,  or   incontinencj,  and^®^****- 
other  crimes  and  offences^  by  virtue  of  our  office,- 
at  the  promotion  of  Joseph  Burgess  Oliver,  and 
John  Tedl,  late  Churchwardens  of  Beerferrers/' 

Upon  the  return  of  this  dtation,  an  appearance 
was  given  for  the  party  cited ;  and^  on  the  same 
day,  articles  were  exhibited:  they  were  ten  in 
Dttmber ;  and  the  first  pleaded,  that  by  the  eccle* 
siasticai  laws,  canons,  and  constitutions  of  the 
Church  of  England,  all  Clerks  in  holy  orders  are 
liable  [for  offences  of  the  nature  set  forth  in  the 
citation]  to  be  suspended  from  the  exercise  of 
their  clerical  fiinctions^  and  be  deprived  of  their 
ecclesiastical  benefices. 

The  sixth  charged :  "  that,  for  fifteen  years 
last  past,  or  for  the  greatest  part  of  that 
time,  you,  the  said  Henry  Charles  Hobart,  have 
lived  in  the  Parsonage  House  at  Beerferrers, 
separate  from  your  wife,  in  a  state  of  illicit  in- 
tercourse with  Mary  Merrifield,  residing  as  a 
maid-servant  in    your   house  and  family ;   and 
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.  1^^*  that  constantly,  during  the  said  period^  you 
Michaelmas  ^ave  Committed  the  crime  of  fomicatioa  with 
By^y  ^^^  ^^  Mary  Memfield  ;  that  about  fourteen  or 
-—  fifteen  years  ago,  you  were  seen  in  bed  to- 
ft gether  with  the  said  Mary  Merrifield ;  that  you 
^v^  bave«  at  all  times  during  the  said  period,  openly 
HoBAKT.  conducted  yourself  with  the  greatest  familiarity 
towards  the  said  Mary  Merrifield,  and  have 
treated  her  as  your  mistress,  and  not  as  your  ser- 
vant ;  and  that,  about  nine  or  ten  years  ago,  you 
were  in  the  constant  habit  of  sleeping  at  night 
with  the  said  Mary  Merrifield  in  the  same  bed 
in  your  Parsonage  House  at  Beerferrers,  and  were 
frequently  in  the  bed -room  together  with  the  said 
Mary  Merrifield  in  the  day-time  when  the  door 
was  locked ;  and  that  you  were  at  that  time  in 
the  habit  of  firequently  kii^sing  the  said  Mary 
Merrifield,  and  treated  her,  in  every  respect,  as 
your  mistress;  and  that  you  firequently,  about 
die  same  time,  used  to  sit  in  one  chair  with  the 
said  Mary  Merrifield  in  the  parlour :  and  that,  at 
divers  times,  within  the  last  eight  years,  you  have 
been  seen  in  the  bed-room  of  the  said  Mary  Merri- 
field with  your  arm  round  her  neck,  sometimes 
leaning  your  head  on  her  bosom,  and  in  other  in- 
decent situations  with  her;  and  that  within  the 
last  eight  years,  you  firequently  occupied  the  same 
bed  at  night  with  the  said  Mary  Merrifield  in  your 
Parsonage  House  at  Beerferrers  ;  and,  more  par- 
ticularly, that,  on  one  night,  about  seven  or  eight 
years  ago,  one  Jane  'Dingle,  who  was  then  living 
with  you  as  a  servant,  came  to  the  door  of  your 
bed-room  for  the  purpose  of  procuring  some 
lozenges  for  Elizabeth  Merrifield,  sister  of  the  said 
Mary  Merrifield,  who  was  ill  in  the  house ;  and 
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thai  you  bdng  then  in  bed  with.  the.  said  Mary.      ^^^; 

Merrifield,  a  conversation  took  place  between  you  highaxlmas 

and  her  as  to  who  should  get  out  of  bed  for  such 

purpose;  and  that,  shortly  afterwards,  the  door 

was  partly  opened^  either  by  you  or  the  said  Mary 

Merrifield^  and  the  lozenges  given  out  to  the  said 

Jane  IHngle  ;  and  that^  within  the  last  two  years, 

you  have  been  frequently  seen  walking  together 

with  the  ssud  Mary  Merrifield^  arm  in  arm  ;  and^ 

at  one  time,  within  the  said  period,  you  were  seen 

ffltting  together  with  the  said  Mary  Merrifield  on 

a  seat  in  the  garden  of  your  Parsonage  House,  with 

one  arm  about  her  neck^  and  the  other  hand  up 

her  petticoats :  and  that  you  have  continually  for 

the  period  of  the  last  fifteen  years,  and  down  to 

within  eight  months  last  past^  continued  to  be  guilty 

of  divers  acts  of  adultery,  fornication^  and  incon* 

tinence  with  the  said  Mary  Merrifield ;  and  that 

you  have  within  the  said  period  of  fiileen  years> 

and,  more  particularly^  within  eight  months  last 

past^  been  guilty  of  divers  other  acts  of  indecency 

of  behaviour  with  the  said  Mary  Merrifield/^ 

The  concluding  article  prayed,  ^^  that  the  said 
Heniy  Charles  Hobart  be  duly  and  canonically 
corrected  and  punished  according  to  the  exigency 
of  the  law^  and  be  condemned  in  costs/^ 

Two  additional  articles^  and  an  exhibit,  were 
'subsequently  given  in,  setting  forth^  that  the  rec- 
tory of  Beerferrers  haying  become  void  by  the 
cession  of  the  said  Henry  Charles  Hobart^  he  was^ 
on  or  about  the  twenty-second  day  of  Aprils  1822^ 
duly  and  lawfully  admitted  and  instituted  into  the 


same. 


On  the  7th  of  September,  1837^  the  Judge  of 
the  Court  bdow  *^  pronoiinced  the  articles  to  .be 
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1827»  inadmissible— rejected  the  same^  and  condemned 
MiowABLMAi  the  promov^its  in  costs/'  From  this  decree  an 
appeal  was  prosecuted ;  and,  on  this  day,  Lush^ 
ington  and  Blake  were  heard  in  support  of  it ; 
and  Jenner  and  Addams  for  the  respondent. 
Per  Curiam. 
If  these  facts  had  been  properly  laid — ^the  suit 
being  against  a  Clergyman  for  a  suspensdon  from 
his  office^  and  for  a  deprivation  of  his  benefice — ^ 
the  Court  would  have  been  of  opinion  that  the  suit 
might  have  proceeded,  notwithstanding  eight 
months  had  elapsed  after  most  of  the  charges  were 
laid ;  for  the  case  is  tiot  within  the  statute  of 
27  Geo.  IIL  c.  44.^  as  was  decided  by  this  Court 
in  the  cause  of  Burgoyne  v.  Free  {a),  confirmed  by 
the  opinion  of  the  Court  of  King'?  Bench ;  when, 
on  an  application  for  a  prohibition^  the  question 
was  fully  argued,  and  deliberately  determined: 
and  though  it  is  true  that  the  subject  has  been 
carried  up  to  the  House  of  Lords^  on  a  writ  of 
error,  yet,  till  the  judgment  of  the  Court  of  King's 
Bench  has  been  reversed  by  that  tribunal,  the 
Court  is  to  presume  that  it  was  correct,  and  must 
act  upon  it,  when  similar  charges  are  brought 
to  its  notice. 


(a)  2  Add.  414.  5B.  &  C.  400.  765. 

Note, — In  Burgoyne  v.  Free,  on  the  writ  of  consulta. 
tion  being  duly  notified  to  the  Court  of  Arches,  the  Judge  ad- 
mitted the  articles  reformed  in  such  a  manner  as  to  be  appli- 
rabie  only  for  the  purpose  of  founding  a  sentence  of  suspension, 
or  deprivation.  Upon  their  admission,  an  appeal  was  prosecuted 
to  the  High  Court  of  Delegates ;  and  that  Court,  being  in- 
formed that  the  question  of  prohibition  had  been  carried  up  to 
the  House  of  Lords,  by  writ  of  error,  declined,  at  that  time,  to 
enter  upon  the  cause,  expressing  a  bope  that  the  attention  of  the 
Supreme  Covrt  might  speedily  be  called  to  so  important «  point 
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The  suit  itself  was  instituted,  partly^  if  not  prin*  1^27. 
cipally^  for  the  relief  of  the  pari^ioners  from  michablmas 
such  a  nuisance  and  scandal :  but,  on  the  other  ^^' 
hand^  as  they  have  long  acquiesced,  and  as  the 
suit  is  criminal^  and  contains  charges  so  heavy 
against  a  Clergyman,  it  is  due  to  him,  in  point 
of  justice,  that  the  charges  should  be  laid  so  spe- 
dfically  as  to  enable  him  to  defend  himself,  and 
to  prove  them  unfounded^  if  they  really  are  so. 
In  respect  even  to  the  more  recent  charges,  there 
is  now  no  offer  made  to  supply  the  want  of 
specification.  Upon  the  whole,  therefore,  the  Court 
is  of  opinion,  that  the  Judge  at  £:teter  did  right 
in  rejecting  the  articles,  and  dismissing  the  De- 
fendant with  costs.  It,  accordingly,  affirms  the 
decree;  condemns  the  Appellants  in  costs,  and 
remits  the  cause  (a). 


Note. — A  doubt  having  been  expressed  in  the 
case  of  Saunder  v.  Davies  (1  Addams,  296),  whe- 
ther,— ^under  the  122d  canon  (of  1603),  entitled, 
''  no  sentence  of  deprivation  or  deposition  to  be 
pronounced  against  a  minister  but  by  the  Bishop,"' 
the  Judge  of  the  Arches  Court  had  a  power  of 
pronouncing  a  sentence  of  deprivation;  it  has 
been  thought  advisable  to  print,  in  an  Appendix, 
two  cases  where  the  exercise  of  such  authority,  by 
that  Judge,  was  sanctioned  by  the  High  Court  of 
Del^pates.  One  of  them  is  the  case  of  Rich  t;. 
Gerard  and  Loder,  referred  to  in  the  case  above 
cited. — ^Vide  Appendix^  B. 

(o)  If  the  suit  eonld  ha^e  gone  on,  and  the  articled  been  ad« 
Bitted,  it  might,  perhaps,  have  been  deemed  proper  to  direct 
that  the  prayer  should  be  specifically  framed  *'  for  suspenaion 
and  deprivation^*'  in  conformity  with  the  pleading  of  the  first 
article. 
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PECULIARS  COURT  OF  CANTERBURY,  {a) 


MAGNAT  &  OTHERS  V.  THE  RECTOR,  CHURCHWAR- 
DENS^ AND  PARISHIONERS  OF  THE  UNITED 
PARISHES  OF  ST.  MICHAEL,  PATERNOSTER  ROTAL, 
AND   OF   ST.    MARTIN  VINTRY. 


On  Motion. 


1827. 


M1CHAB1.MA8  This  was  a  business  of  granting*  a  licence  or 
^  Sorim.  fiaiculty  to  the  Executors  named  in  the  last  Will  and 
A  hc^  for  Testament  of  Christopher  M agnay,  deceased,  late 
the  appropria.  Alderman  for  the  Ward  of  Vintry,  and  late  a 
«to  theme  of  a  parishioncr  and  inhabitant  of  the  Parish  of  St. 
fMhJycoi*^'*  Martin  Vintry,  London,  "  for  setting  apart,  ap- 
foSSn'^JI^in  propriating,  and  confirming  a  certain  vault  (with 
habitanteofthe  the  entrance  thereto),  many  years  ago  made  or 
be  granted,     built  of  brick^  uudcr  the  north  aisle,  and  extending 

if  it  may  be 
done  withont 

probable  in-  i^)  u  xi,e  Peculiars  of  His  Grace  the  Archbishop  of  Canterbury 

convenience  to        ^       .  ,         -         .  ,  _a    ^     i.-  1.  -^     x  j  • 

the  parkh.        comprise  a  Dumber  of  parishes,  roost  of  which  are  sitoated  in 

London  and  the  neighbouring  counties.   They  are  divided  into 

districts,  the  principal  of  which  are  the  Deanery  of  the  Arches  in 

London,  the  Deanery  of  Shoreham,  in  Kent,  and  the  Deanery  of 

Croydon,  in  Surrey.  The  Judge  is  properly  Dean  of  the  Arches, 

an  appellation  not  unfrequently,  though  inaccurately,  applied 

to  the  Official  Principal  of  the  Arches  Court  of  Canterbury. 

These  two  offices  have  been  generally,  though  they  are  not  ne*. 

cessarily,  held  by  the  same  person.'*    Extracted  from  the  Report 

of  the  Commissioners — ^Yide  note  (a)  p.  4,  suprd. 
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under  a  pew,  and  next  to  the  chancel  of  the  Parish       1827. 
Church  of  St.  Michael,  Paternoster  Royal,  as  and  mxchaelmas 
for  a  burial-place  for  the  interment  of  the  bodies    ^^'^j^JIm. 
of  the.  said  Christopher  Magnay,  and  of  his  fa-       — 
mily  far  ever,  exchmve  of  all  others ;   and  also         & 
for  the  removal  of  the  corpses  of  the  said  Christopher     ®^***» 
Magnay^  Jane  Magnay,  his  former  wife,  and  cf  his  "■  ^^''***» 
two  scHis  respectively  deceased^  from  the  general 
vault  in  the  said  parish  church,  where  the  same 
now  remain,  into  the  said  private  vaults  the  same 
having  never  been  hitherto  appropriated.^^ 

A  decree,  with  the  usual  intinlation^  had  issued 
under  seal  of  the  Courts  citing  the  Rector,  Church- 
wardens^ and  Parishioners  of  the  said  two  united 
parishes  of  St.  Michael,  Paternoster  Royal,  and 
St  Martin  Yintry,  in  special,  and  all  others  in 
general,  to  appear,  and  show  cause  why  such 
licence  or  faculty  should  not  be  granted.  This 
decree  was  publicly  read  in  the  parish  church  of 
St.  Michael,  Paternoster  Royal,  and  was  returned 
into  Court,  duly  certified  as  to  the  execution  thereof, 
on  the  first  session  of  this  term. 

A  certificate,  under  the  hands  and  seals  of  the 
Rector  and  Churchwardens  of  the  said  united 
parishes,  consenting  to  the  appropriation  of  the 
vault,  had  also  been  filed  in  the  registry :  and  an 
affidavit  of  the  parish  clerk  was  exhibited,  setting 
forth  that  four  persons  only  had  been  interred  in 
the  vault  for  which  a  faculty  was  prayed,  three  of 
whom  were  neither  parishioners  nor  inhabitants  of 
either  of  the  said  united  parishes ;  and  that  the 
vault  had  never  been  appropriated  :  which  was 
confirmed  by  a  search  made  among  tibe  records  in 
the  registry  of  the  Peculiars. 

Haggard  moved  for  the  &calty. 


2d 


BO  C4SB8   DBfTBRMINBD   IN   T^E 

1S27.  Per  Curiam. 

KicHABLMAt      Tfl^  Court  observed, — that  the  circumstances 

JS^'      under  which  the  present  application  was  made, 

-       aflforded  a  presumption  that  there  was  sufficient 

**^  fc'^^     burial  room  in  the  parish  to  allow  of  this  appro- 

^™'     •priation(a).    In  die  city,  generally,  there  was  no 

vBs  RacTfiB,  want  of  burial  accommodation^  particularly  in  die 

case  of  united  parishes,  and  the  fact  of  this  parish 

leo^ving  strangers  into  its  vaults,  led  also  strongly 

to  such  a  conclusion^    The  faculty^  however,- must 

be  limited,  in  the  same  mannar  as  ^ulties  (or 

pews, .  ^^  to  the  use  of  the  &mily  as  long  as  they 

continue  parishioners  and  inhabitants;'^  and^  in 

this  instance^  it  must  also  contain  a  clause  that  die 

bodies,  already  deposited  in  the  vault,  shall  not  be 

removed. 

Faculty  decreed. 

(a)  See  the  case  of  Rosher  «.  the  Vicar,  Chnrchwajrdeiii^  Pa^ 
rishioners,  &c.  of  Northfleet,  3  Add.  14. 
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BIOBRELL  V.  JiORRBLL. 


OnM0tion. 

1827. 


Charles  Morrbll^  wbile  second  mate  on  board  michablmai 
a  merchantrship  homeward  bound  from  Janudca,    im  Mon. 
died  at  sea,  on  the  morning  of  the  25th  of  February,  tiusc^  wiu 
1827,  after  an  illness  of  three  wed^s.  g™?*  adminb. 

The  deceased,  on  the  evening  preceding  his  death,  mmcnpatiTe 
being  then  confined  to  his  hammock,  requested  the  ^l^^" 
attendance  of  the  master  and  steward  of  the  vessel,  ^^^^fj^* 
as  also  of  a  surgeon  in  the  royal  navy  (a  passenger  iu»a»  hotdinflr 
on  board),  and  then,  in  their  presence  and  hear-  c.s.b.  23,  ap.' 
ing,  addressed  them   (as  set  forth  in  their  affi-  ^[^^^^^ 
davit  sworn  on  the  6th  <^  April)  to  the  following 
e^ct : — '^  That  he  wished  to  make  his  will ;  and 
that  it  was  his  desire  that  all  the  property  he  should 
die  possessed  of  should  go  to  his  mother,  to  act 
respecting  it  as  she  might  think  proper/^    The 
affidavit  fiirther  stated,  *'  that  from  the  weather  be- 
ing then  8otanpestuous,and  from  the  rolling  of  the 
ship,  it  was  scarcely  possible  for  any  one  to  have 
written  a  paper  of  any  length  at  that  time ;  and 
the  master  being  constantly  engaged  on  deck,  the 
preparation  of  a  will  for  the  deceased  to  execute 
was  pos^ned,  and  he  died  without  having  made 
any  will  other  than  that  which  he  had  thus  ex- 
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1627.      pressed/'    The  personal  estate  of  the  deceased, 
Michaelmas  coDsisting  of  a  balance  of  wagcs,  his  watch,  and 
MSwLi.    'wearing  apparel^  was  sworn  to  be  under  the  value 
^—^^    of  20/. 

«.  The  deceased  left  behind  him  his  mother,  and 

MoRMBLL.  j^^  brothers, — both  minors — the  only  parties  en- 
titled in  distribution  to  his  personal  estate  in  case 
he  had  died  intestate.  In  the  month  of  August,  a 
decree,  with  intimation,  issued  at  the  instance  of 
the  mother ;  and  having  been  personally  served 
on  the  two  minors,  in  the  presence  of  their  aunt 
(after  their  mother,  their  next  of  kin),  and  on  the 
said  aunt,  at  whose  house  they  then  were  (a): — 

Lushington  now  moved,  that  letters  of  admi- 
nistration, with  the  will  nuncupative  annexed  of 
Charles  Morrell,  the  deceased,  be  granted  to 
Sarah  Morrell,  widow,  the  natural  and  lawful 
mother,  next  of  kin,  and  universal  legatee  therein 
niamed.  It  seemed  to  him  that  this  will  did  not 
Ml  within  the  restriction  imposed  on  nuncupa- 
tive wills  by  the  statute  of  frauds,  though  some 
doubt  had  been  entertained  whether  the  23d 
section  applied  to  seamen  on  board  merchant 
ships  (6). 

Per  Curiam. 

The  Court  was  of  opinion,  that  this  will,  being 

made  at  sea,  would  come  under  the  exception  in 

the  23d  section  of  the  statute  of  frauds ;  but  said,^ 

tbat  in  this  case,  there  was  what  was  nearly  tan- 

(a)  Vide  Cooper  v.  Green,  3  Add.  454. 

(h)  Provided  altrays,  that  notwithstaDding  this  Act,  any 
soldier  being  in  actual  military  service,  or  any  mariner  or  sea- 
man being  at  sea,  may  dispose  of  his  moveables,  wages,  and 
personal  estate  as  he  or  they  might  have  done  before  the  making 
of  this  Act.^20  Car.  11.  c.  3.  s.  23.  > 
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tamount  to  a  rogatio  testiuniy  as  appeared  from  the       1B27. 
foil  statement  of  fects  given  in  the  affidavit  of  three  Michaelmas 
disinterested  and  respectable  persons.     The  pro-    ,'^1^' 
perty  was  very  small,  and  the  disposition  natural. 
The  Court,  therefore,  decreed  administration  with 
the  will,   as  contained  in  the  affidavit^    to  the    ^®"*"'- 
mother  as  sole  legatee — no  executor  having  been 
named.  Motion  granted. 


MORRELL 

V. 


YOUNG^  Otherwise  mearino,  v.  brown. 


On  Motion. 


PhilUmore  moved  for  an  administration  pending  Anadminktra. 
suit,  on  the  affidavit  of  Mr.  Young,  one  of  the  iSi^^SuHap. 
parties: — '^  That    the    deceased,   James    Brown  po«»ted,»ndi 

*  appMDtineiit 

Unwin,  was,  at  his  death,  possessed  of  certain  bemgrncces- 
freehold  and  leasehold  houses  (at  Bethnal  Green,  ^^ZnStihi^ 
and  in  Quaker  Street,  Spitalfields),  some  of  which  ^JSJ^"aDd 
are  tenanted  by  persons  accustomed  to  pay  their  J«»  ^  ««- 
rents  weekly,  and  that  unless  they  are  so  collected,  the  parties  in 
there  is  great  danger  they  may  be  irrecoverable.  tbenlLLiM 
That  Brown,  the  other  party,  since  the  commence-  ^^  ^' 
ment  of  this  suit,  has  received  some  of  the  rents,  J****"^^. 
and  distrained  for  others;   and  having  removed  no  imputation, 
some  of  the  household  furniture  and  goods  be-  J^dtf Aown 
longing  to  the  deceased  from  his  late  dwelling-  ^^^^^^* 
house,  reftains  them  in  his  possession.''    Young  and 
for&er  made  oath,  '^  that  he  verily  believes  it  is  for 
the  interest  of  this  estate,  that  there  should  be  an 
administrator  pending  the  suit ;  and  that  William 
Gale,  of  Bethnal  Green  Road,  who  was  the  chief 
collector  of  the  deceased's  rents  during  his  life, 
should  be  so  appointed.'' 
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1827. 

JtflCHAELBIAfl 

Term, 
IstSesdon. 

YoUNOy 

ciherwUe 
MEARura, 

V. 

Browv. 


Per  Curiam, 
This  is  an  applicatioD  for  a  grant  of 
iratioa  pendente  lite ;  and  the  fil^t  question 
whether  any  necessity  exists  for  the  grant.  The 
estate  consiste  princifmlly  of  bouses,  of  which  Hie 
rents  must  be  collected  weekly,  otherwise  there 
will  be  great  danger  of  loss.  This  &ct,  as  well 
as  Brown^s  conduct,  in  collecting  the  rents,  shows 
a  necessity  for  the  grant.  The  Court,  then,  is 
satisfied  tiiat  an  administration,  pending  suit,  is 
proper  in  this  case ;  and  the  next  question  is, — ^to 
whom  It  shall  make  the  grant.  The  Court  never 
selects  either  of  the  parties,  but  generally  an  in* 
different  nominee  (a).  Young  is  executor  of  a 
latter  will, — there  is  no  imputation  on  his  conduct; 
but  from  the  proceedings  it  appears,  that  Brown 
took  probate,  and,  in  some  degree,  privately,  of 
an  earlier  will ;  and  he  has  sinc9  got  possession  of 
some  of  the  effects, — conduct  which  was  improper, 
and  which  is  not  denied.  Who,  then,  does  Young 
propose  ?  Mr.  Gale— who  filled  the  office  of  re- 
ceiver during  the  life-time  of  the  deceased:  he 
knows  the  property, — no  objection  is  offered  to  his 
responsibility  and  impartiality,  nor  any  dissent 
expressed  to  his  appointment.  Let  the  decree 
issue  to  him. 

Motion  granted. 
On  a  prayer  to  condemn  Brown  in  the  costs,  the 
Court  declined  so  to  do.  It  thought  the  applica^ 
tion  premature>  as  the  motion  had  been  entirely 
ex  parte;  besides,  no  objection  had  been  made  to 
the  person  proposed,  by  Young,  as  administrator. 

(a)  Vide  Northejr  v.  Cock,  1  Add.  390. 
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LAW  V.  CAMPBELL. 


Oh  Motion* 

-.  1827. 


Jahbs  Law,  late  a  lieutenant  in  His  Msgesty'a  MioHAxuiAt 
46(li  itgiment,  died  on  tiie  20th  of  October,  1823»    u^m^u 
in  the  East  Indies^  leaTing  Lieutenant  Campbell,  .i^  ^jj^ 
on  dutjr  in  diat  country,  aole  executor  of  his  will.  J^^JJ^ 
The  deceased  appointed  his  uncles,  Henry  and  with  the  wui 
Edward  Law,  nniyersal  legatees.    In  July,  1827^  rftTTiS 
a  decree,  with  the  usual  intimation^  issued  at  the  ][^jSJ?IIiS^ 
instance  of  Henry  Law^  and  was  served  on  Lieu*  intuaadon 
tenant  Campbell's  agents,  and  also  upon  the  Royal  in  ttleMme 
Exchange:  no  appearance  being  given,  a  decree,  -h^i'^i^I^riSltc 
for  the   administration  with  Uie  will  annejced,  ^^^• 
passed  on  the  Caveat-day,  in  October,  to  the  said 
Henry  law:  but  this  decree  having  become inef-» 
fective  by  h»  death,  Addams  moved  the  Court  to 
rescind  it^  and  to  grant  the  administration,  upon 
the  original  process,  to  Edward  Law,  the  surviving 
universal  l^atee.    He  cited  the  case   of  Maid- 
man  V.  all  Persons  in  general^  1  Phill.  51^  as 
analogous. 

Per  Curiam. 

By  granting  this  motion,  the  Court  only  waves  * 

Ihe  mere  form  of  citing  the  next. of  kin;  and  It 
does  not,  under  the  circumstances,  and  Ihe  pro^ 
perty  being  small,  consider  a  new  process  neces- 
sary.   The  administration  may  pass. 

Motion  granted. 
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1827.  CONSTABLE  V.  STEIBEL  &  EMANUEL. 

^'^Ewi,"'^  Edward  Emanuel,  the  deceased  in  this  cause, 
latsemon.  3^  bacheloF  of  the  age  of  35  years,  died  at  Paris  on 
HttMLwriitag  the  18th  of  March,  1825,  of  a  wound  inflicted  by 
^Bdent  to^  himsclf  On  the  16th  of  the  same  month. '  By  his 
difu^ta^  wiU^  written  with  his  own  hand,  arid  dated  the  6th 
^ta^?JSi-  ^'  ^^y^  1824,  he  gave,  among  other  legacies,  the 
which  codicil  sum  of  20001.  to  Robert  Constable :  and  appointed 
custody  of,  and  him,  Sigismund  Steibel,  Samuel  Steibel,  and 
^^"2!?^  Henry   Emanuel,   his   brother,    executors.      The 

fi^'**derT  '***^^  ^®  ^^  made  residuary  legatee.  The  de- 
who  had  been' ceased  Ukewise  prepared  and  wrote  a  codicil,' 
^Zto^^tiie  bearing  date  the  12tfa  or  Idth  of  March,  1835. 
^SifoJT  ^f  t*^»8  will  and  codicil  Robert  Constable  and 
months  befwe  Samuel  Steibel  were  sworn  executors  on  the  12tfi 
papor^the  of  July  following,  but  the  probate  did  not  issue 
wS^  «n*il  the  ^  of  September.  In  November  of  the 
^"^^ISit^r^  same  year,  a  bill  in  Chancery  was  filed  against  the 
tinie»nque».  actiug  cxocutors  (by  Joel  Einanuel,  the  father  of 
iu^he  conrt  of  the  residuary  l^ateie,  who  was  a  minor),  to  compel 
chancary.       ^^^^  ^^  account.  for  the  aOOO/.  bequeathed  to 

Constable,  on  the  ground  that  the  l^acy  was  void^ 
in  consequence  of  his  being  a  subscribing  witness 
to  the  will.  SuBseqtient  to  the  filing  of  this  bill, 
Constable  produced  a  paper  in  the  following 
terms: — 

/^  13th  March,  1825. 
'*  I  request  Mr.  Constable  .to'  pay  my  debts  in 
France.     His  salary  and  35/.  to  be  paid  inde- 
pendant  of  the  2000/.  I  bequeath  him. 

'*  Edwaro  Emanuel/^ 
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In  December,  1825,  a  decree  issued,  from  the       1827. 


CoVITABi* 

V. 

SrBiBU. 
Emamubu 


Prerogative  Court  of  Canterbury,  at  the  instance  MicaAsuiiB 
of  Coiistable,  citing  his  co-acting  executor  to  take  j^^jj^ 
probate  of  this  paper  as  a  codicil  to  the  deceased's 
will ;  and  in  Hilary  Term,  1826,  a  further  decree 
to  see  proceedings  issued  against  Henry  Emanuel, 
one  oilier  of  the  executors,  and  the  residuary  legatee. 
An  appearance  was  givai,  by  separate  proctors,  for 
both  the  parties  cited:  the  paper  was  then  pro- 
pounded, on  behalf  of  Constable,  as  a  further 
codicil  to  the  will  of  the  deceased,  and  asserted  to 
be  all  in  his  own  hand-writing:  allegations  were 
admitted  in  support  of,  and  opposit^n  to,  this 
paper;  and,  upon  the  evidence  taken  on  both 
sides, — 

Lushingtan  and  Addams,  for  Constable,  con- 
tended, that  the  weight  of  evidence  was  in  favour  of 
%he  genuineness  of  the  hand-writing;  that  the 
account  of  the  finding  was  natural  and  satisfactory ; 
that  the  contents  were  probable ;  and  t]^at  fabrica- 
tion was  highly  improbable. 

.  Jenner  and  Pickard,  for  the  residuary  legatee, 
argued  that  the  time  of  producing  the  paper,  and 
its  date — on  the  very  day  on  which  the  deceased 
and  Constable  had  a  serious  quarrel,  were  very 
suspicious ;  that  the  finding  was  not  inconsistent 
with  fraud,  as  the  box  had  been  for  some  time  in 
Constable's  power ;  that  the  evidence  to  the  hand- 
writing was  contradictcHry  and  inconclusive:  that 
the  Court,  therefore,  would  pronounce  that  Con- 
stable, oa  whom  the  mus  probandi  lay,  had  foiled 
in  proof. 

Dodsan,  on  behalf  of  Steibel,  submitted  to  the 
judgment  of  the  Court. 
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10057. 


IflCHABUUUf 


UlSearioB. 

COVSTABLB 

V. 

Stbibsl 

ft 

Emamvel. 


'    JuDOMfiirT. 

Sir  John  Nicholl. 

This  case  lies  in  a  narrow  compass,  and  is  not 
attended  with  any  particular  difficulty.  It  has 
lost  much  of  the  importance  which  it  possessed  in 
its  earliw  stages,  since  I  understand  a  Court  of 
Equity  has  put  the  same  construction  on  th6  sta- 
tute, the  25th  Geo.  11.  c.  5.,  as  this  Court  had  pre- 
viously done ;  having  decided  that,  in  a  will  dis- 
posing only  of  personalty,  a  legacy  to  an  attesting 
witness  is  not  void  by  that  statute  (a)  • 

The  question  arises  on  a  paper  propounded  as 
a  second  codicil  to  the  will  of  Edward  Emanuel. 
The  will  and  first  codicil  are  not  contested :  they 
are  all  in  the  deceased's  hand-writing ;  the  will  is 
dated  on  the6di  of  July^  1824^  just  before  he  went 
abroad ;  by  this  will  he  gives  a  legacy  of  2000A 
to  Robert  Constable^  who  had  been  a  classical 
tutor  in  the  deceased's  &mily;  and  he  app<Mnte 
him  an  executor  in  conjunction  with  Samuel  and 
Sigismund  Steibel,  and  his  own  brother  Henry,  to 
whom  he  also  bequeaths  the  residue.  In  July^ 
1825^  probate  was  taken  of  this  will,  and  the  firet 
codicil,  by  Robert  Constable  and  Samuel  Steibel^ 
a  power  being  reserved  to  the  two  other  executors. 
The  effects  were  sworn  under  14,000/. ;  and  I  am 
informed  that  they  do  not  exceed  13,000/.  This 
probate  did  not  pass  the  seal  till  the  September  fol^ 
lowing.  In  the  month  of  November,  of  the  same 
year^  proceedings  were  instituted  in  the  Court  of 
Chancy,  by  the  father  of  the  residuary  l^ateCj 

(a)  See  the  case  of  Brett  v.  Brett,  3  Add«  210.  On  the  2l8t 
of  May,  1827y  that  decision  was  affirmed  by  the  High  Cimrt 
of  Delegates,  after  hearing  Counael  for  the  Appellaot  only. 
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(D  obtalta  a  decision  of  that  Court  ad  to  ibA  effect  18^« 
of  the  statute^  the  25th  Geo.  II.,  upon  the  legacy  to  HicoInjiAt 
Mr.  Cowtabie,  and,  as  I  have  already  observed, 
it  was  there  hdd  that  the  statute  does  not  apply  to 
wills  <tf  personalty  only  (a).  In  the  mean  time  the 
codicil  in  dispute  was  propounded  by  Constpbie^ 
who  stated  that  it  was  all  in  the  hand-writing  ol 
the  deceased :  it  is  in  these  words : — 

''13th  March,  1825. 

<*  I  request  Mr.  Constable  to  pay  my  debts  in 
France.  His  salary  and  35/.  to  be  paid  indepen- 
dant  of  the  2000/.  I  bequeath  him. 

''  Edward  Emak^jb^/^ 

The  last  clause  of  this  paper  is  now  of  no  im* 
portance;  and>  to  the  salary.  Constable  would,  of 
course,  be  entitled,  unless  there  was  something  to 
show  that  it  had  been  paid.  The  only  effect,  then, 
of  this  codicil  is  to  reo^nize  the  ddl>t  fpr  the 
money  alleged  to  have  been  advanced.  Now  that 
sach  a  sum  was  due,  is  not  at  all  improbable ;  be- 
cause it  appears  from  the  evidence  that  the  de- 
ceased was  obliged,  on  the  morning  he  left  Mont- 
morency, to  borrow  twenty  francs ;  and,,  from  the 
papers  in  the  cause,  it  seems  that  he  must  have 
been  occasioosdly  in  want  of  money,  although  he 
had  a  letter  of  .credit  upon  the  cashier  of  Roths- 
child's banking-house  at  Pieffis.  This  sum  of  35/. 
is,  however,  the  whole  matter  in  dii^ute;  and. 
the  question  is,  whether  this  paper  is  genuine  or 
fidbricated— whether  it  is  the  hand-writing  of  the 
deceased,  or  a  foi^ry.  ;  It  is  true  that  the  burlhen 
of  proof,  to  show  that  the  paper  is  genuine,  lies, 
upon  Constable^  the  party  setting  it  up ;  and 
ftongfa  the  acknowledgment  of  a  debt  of  35/.  ad- 

(a)  Emanuel  o.  Constable,  Rolls,  26  June,  1827. 
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.  vanced  as  a  loan^  would  be  no  sufficient  object  to 
induce  the  fabrication  of  such  a  document,  yet  as 
it  also  recognises  the  legacy  of  2000/.  under  the 
will,  that  recognition  might  have  been  supposed 
of  far  greater  importance.  Is  Mr.  Constable,  dien, 
guilty  of  a  forgery  of  this  instrument,  and  to  be 
condemned  in  the  costs  of  these  proceedings  ?  for 
that  is  almost  the  only  question  to  which  this  case 
is  reduced:  the  Court  would,  certainly,  require 
pretty  strong  proof  before  it  would  arrive  at  that 
conclusion. 

The  first  evidence,  in  support  of  the  genuine- 
ness of  the  paper,  refers  to  the  hand-writing. 
Here  are  several  witnesses  (so  many^  indeed,  that 
it  will  be  unnecessary  to  advert  to  the  evidence  of 
Hamilton),  intimately  acquainted  with  the  hand-* 
writing  of  the  deceased^  who  depose  that,  in  their 
opinion,  the  paper  was  written  bythe  deceased  ; 
and  this  affirmative  evidence  is,  not  to  a  mere  sub- 
scription^ which  may  be  more  easily  and '  exactly 
imitated,  but  to  a  holograph  of  three  lines:  the 
witnesses,  therefore,  are  more  able  to  pronounce 
decidedly,  upon  such  a  paper,  than  if  called  upon 
to  speak  to  a  few  letters  composing  a  signature. 
This  evidence  then  is,  if  evidence  of  hand-writing 
can  be,  of  considerable  weight.  But  the  inclina- 
tion, amounting  almost  to  a  settled  principle,  of 
this  Court — founded  perhaps  on  the  facility  with, 
which  hand-writing  may  be  imitated— has  been  not 
to  pronounce  for  a  disputed  paper  on  proof  of 
hand-writing  alone,  but  to  require  some  corrobo- 
rating circumstances.  These  are  peculiarly  neces- 
sary in  the  present  case,  where  there  is  much  con^ 
Aiding  evidence  on  this  point ;  for  there  are  a  great 
number  of  witnesses^  also  well  acquainted   with 
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the  hand-writing  of  the  deceased,  who  speak  to       ^^* 
their  belief,  that  the  paper  is«  a  forgery,  being,  in  michIelmas 
their  opinion^  unlike  his  ordinary  character.  These    i^^J^lSii. 
witnesses  are  not  to  be  laid  entirely  out  of  con-       — 
sideration;  but  I    never  can  think  that  evidence  «. 

of  dissimilitude  is  equally  cogent^  and  weighty,     ^■»«' 
with  evidence  of  similitude,  and  for  this  reason —    emamu^l. 
that  it  requires  great  skill  so  to  imitate  band-  th^^^^ 
writings  especially  for  several  lines,  as  to  deceive  ^  |^^  • 
persons  well  acquainted  with    the  original  cha-  tore,  bat  of  a 
racter;  and  who  are  not  very  likely  to  form  an  lome  kngtb,  is 
ernmeous  opinion,  if,  on  carefully  inspecting  such  j^^^^y 
a  paper,  they  are  satisfied  that  it  is  genuine.    On  than  wideocc 
tl^  other  hand,  dissimilitude  may  be  occasioned  tendency. 
by  a  variety  of  circumstances — by  the  state  of  the 
beaith,  and  spirits,  of  the  writer — ^by  his  mate- 
rials— by  bis  position — ^by  his  huriy,  or  care— cir- 
cumstanees  which  deserve  still  more  consideration 
when  witnesses  rest  their  opinion  on  a  fancied 
dissimilarity  of  individual  letters.    But  the  reasons 
given  by  this  class  of  witnesses  frequently  shake 
their  testimony ;  and  we  also  know  that  when  per- 
sons come^  prepared  to  speak  in  fiivour  of  a  pre- 
conceived opinion^  their  evidence  must  be  received 
widi  some  degree  of  caution.     Here,  when  the 
witnesBses  descend  into  particulars,  their  reasons 
are  so  trivial — so  unsupported  by  the  exhibits. in 
the  cause,  and  so  discrepant  jfrom  each  other,  that 
I  think  if  they  had  not  been  swayed  by  prepossesr 
sions,  they  would  hardly  have  ventured  to  arrive 
at  the  conclusion^  that  the  paper  in  question  was 
not  of  the  hand-writing  of  the  deceased . 

A  comparison  of  hand- writing  is  also  resorted  to ; 
and,  for  that  purpose^  two  engravers^  on  the  piart 
of  the  residuary  l^gatees^  are  produced ;  but  it  is 
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1827.  well  known  that  men  of  this  employment,  from 
BbcHABLMAfl  ^if  habit  of  attending  to  the  exact  form  of  eyery 
letter,  when  engaged  to  make  &c  similes,  are  so 
alive  to  the  least  dissimilitude,  that  any  little 
difierenoe  would  strike  them  as  of  importance. 
Here  moreoyer  they  do  not  agree.— One  engraver 
i»  confident  that  the  codicil  is  not  of  the  hand* 
wiiting  of  the  deceased ;  while  the  other  says^  that 
he  cannot  venture  to  form  an  opinion,  and  that 
there  is  not  such  a  difference  as  would  justify  him 
in  asenrting^  that  the  paper  in  question  was  not 
written  by  the  same  person  who  wrote  the  wilL 
Consistently  with  the  cautious  reserve  of  tliis  last 
witness,  a  gentleman  from  the  Bank  deposes,  that 
he  sees  nothing  of  a  feigned  hand  in  the  instru^- 
ment ;  but  that^  on  the  coirtrary,  the  likeness  is 
so  exacts  that  it  would  have  passed  a  power  of 
attorney.  These  are  among  the  persons  generally 
produosd  in  this  Court,  to  speak  to  feigned  hand- 
writing. I  have  also  looked  into  the  answers  of 
the  parties  opposing  this  paper ;  and  I  do  not  find 
that  they  much  vary  the  result  of  this  portion 
of  this  evidence.  Mr*  Emanuel,  the  guardian  <^ 
the  minor,  and  fiither  of  the  deceased,  has  so 
strong  an  impression,  that  he  swears  to  his  belief^ 
that  no  part  of  the  codicil  is  in  the  deceased^s  hand- 
writing ;  but  Mr.  Steibel,  one  of  the  acting  exe* 
enters,  will  not  go  so  frur^ — '^  he  cannot  form  a  he-^ 
lief  or  disbelief,  whether  the  subscription  to  the 
codicil  is  of  the  proper  subscription  of  the  de<* 
ceased."'  There  is  no  testimony  that  carries  this 
branch  of.  the  case  further ;  and  if  I  wete  bound 
to  pause  here^  and  to  form  an  opinion  whether 
this  paper  is  in  the  hand-writing  of  the  deceased, 
I  would  ^y  that  the  evidencQ  in  favour  of  it  so 
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iar  preponderates,  that  I  should  be  dkposed  to       1027. 
pronounce  the  codicil  ^nuine.  michaklmai 

But  there  is  another  point  for  my  consideration,  iJ^^^ 
viz.,  the  history  of  the  paper  itself,  and  of  the  — 
finding.  How  was  it  produced  ?  The  first  wit-  "'«. 
ness,  on  this  part  of  the  case,  is  Sophia  Killen^  a  ^■'^■^ 
yonng  girl^  servant  to  Constable,  the  party  in  the 
cause.  Constable's  sister  is  also  stated  to  have 
been  present  at  the  finding;  but  she  is  dead. 
Killen's  account  is  to  this  effect — ^that  when  Con^ 
stable  returned  fimn  France,  he  brought  two 
trunks  and  a  box«  The  box  was  corded,  and  d^ 
posited  in  a  back  garret  where  she  slept;  that« 
one  day  in  the  beginning  of  August,  1825,  she 
brought  it  down^  by  Constable's  directions,  into 
,the  parlour :  it  was  then  uncorded  [there  was,  at 
this  time,  no  question  about  the  will]  and  opened ; 
and  was  found  to  contain  some  articles  of  dresri, 
a  map,  a  dressing-box^  and  three  books;  that 
Constable  took  the  books^  firom  one  of  which  the 
paper  in  dispute  dropped;  that  be  took  it  up  and 
^aid)  ^^how  particuka*  .poor  Emanuel  W9s;^'  [a 
very  natural  observation  for  him  to  have  made] 
ttat  he  gave  it  to  his  sister,  who  appar^tly  read, 
and  afkierwards  laid  it  upon  the  table. 

This  is  the  substance  of  the  evidence  that  ap- 
pliesto  the  finding  of  fiiis  paper;  and  it  has  been 
asked^  why  did'  not  Constable  produce  it  at  the 
time  of  this  alleged  discovery ;  but  it  was  not 
found  till  after  Steibel  and  himself  had  been  sworn 
executors;  and  he  does  not  seem  to  have  been 
aware  that  it  was  a  document  of  any  importance. 
.His  legacy  under  the  will  vms  not  then  contested ; 
he  coii]d>  therefore,  have  had  no  inducement,  at  that 
time,  to  fitbricate  such  an  instndnent  j  and  if  it  be 
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1827.      a  fabrication,  and  the  finding  vrere  precontrived, 
ifiGHABLMAs  it  WBS  a  vciy  cunningly  devised  method.    This, 
iJm^     however,  is  not,  to  my  mind,  the  legal  result  of 
—       this  part  of  the  evidence.     It  is  not  at  all  impro^ 
V.         liable  that  he  wrote  it  previous  to  the  quarrel 
*'*"*''     w^ich  is  spoken  to  on  the  Sunday  morning ;  for 
emavukl.    It  is  iQ  evidence  that  he  was,  on  that  day,  in  a  state 
of  considerable  excitement,  and  the  contents  of 
the  paper  itself  point  to  an  apparent  contemplation 
-    of  the  fatal  act  by  which  he  terminated  his  exist, 
ence.    The   French  ladies,  at  whose  house  the 
deceased  was  lodging,  describe  his  agitation  of 
mind  on  the  day  preceding  his  sudden  departure 
for  Paris ;  that  he  did  not  eat  his  dinner ;  that 
'  he  exhibited  much  restlessness ;  and,  on  the  fol- 
lowing morning,   came  down  stairs  .very  early, 
looked  pale,  and  was  hurried  in  his  manner  ;  that 
he  borrowed  twenty  francs  of  the  daughter  of  the 
landlady,  and  then  quitted  the  house. — It  appears 
too,  that  Constable  was  surprised  at  this  conduct, 
and  in  the  course  of  the  same  morning,  went  to 
Paris  in  search  of  him — ^but  without  success:  that 
be  returned  to  Montmorency,  and  remained  there 
two  or  three  days,  when  having  defrayed  every 
expence,  and  repaid  the  twenty  francs  borrowed 
by  Emanuel,  he  went  back  to  Paris,  where  he 
discovered  what  had  happened.    After  this,  he 
remained  at  Paris  above  a  month,  during  which 
time,  Madame  Le  Due,  in  whose  charge  he  had 
left  a  box  at  Montmorency,  forwarded  it  to  him'; 
and  there  is  nothing  in  her  evidence,  nor  in  the 
evidence  of  her  daughter,  which  would  justify  the 
conclusion  that  there  were  no  books  in  the  box  at 
the  time  it  was  packed  up,  and  sent  to  Paris. 
If  this  ps^er,  then,  was  not  written  by  the  de- 
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^ceased,  when  was  it  fabricated  ?    It  is  perfectly  im-       ^^^^' 
probable,  that  it  was  fabricated  at  Paris  ;  besides^  Michaelhil8 
the  case  set  up  on  the  part  of  Mr.  Emanuel,  is —    iJlSin. 
that  the  paper  was  fabricated,  and  prepared  to 
meet  the  question  raised  on  the  will ;  and  unless 
1  can  induce  myself  to  believe  that  Killen,  the 
maid-servant,  has  perjured  herself^  it  seems  im- 
possible for  me  to  pronounce  that  it  was  forged 
subsequent  to  the  agitation  of  that  question.     And 
looking  at  the  whole  history  of  the  transactioD^ 
there    appears    no    improbability    that    the  de- 
ceased should  write  this  paper^  when  he  intended 
to  commit  the  act  that  led  to  his  death :  the  fair 
inference  is,  I  think,  the  other  way. 

Then  it  is  said,  it  was  not  likely  that  Constable 
should  have  lent  him  35/. ; — but  why  should  he  not 
have  been  competent  to  have  advanced  this  sum  ? 
It  is  not  probable  that  he  should  have  quitted  Eng- 
land without  any  funds  of  his  own ;  and  the  deceased 
would  rather^  in  my  opinion,  resort  occasionally 
to  his  friend  and  guardian,  or  companion  (which- 
ever he  might  be),  than  constantly  apply  to  the 
derk  at  Rothschild's  :  nor  is  it  extraordinary  that 
he  should  remember  the  debt  arising  from  this 
loan,  and  provide  for  the  payment.  The  declara- 
tion to  the  surgeon,  Mr,  King, — that  he  had  been 
scandalized  by  his  bosom  friend — ^made  subse^ 
quent  to  that  act  which,  of  itself,  affords  the 
strongest  presumption  of  a  diseased  mind,  can  be 
but  of  little  weight ;  and  the  hunied  exclamation 
of  Constable  to  Madame  Delamere,  when  in  a  state 
of  great  anxiety,  only  shows  that  he  but  too  truly 
foreboded  the  consequences  of  the  morbid  irrita^ 
bility  of  his  friend.  Besides,  any  reference  to 
their  dispute  by  one  or  the  other,  at  that  time,  can 
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1827.      have  no  bearing  on  the  case/  if,  as  I  tfaiiik  not  im- 
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xicHAELMAB  probable,  the  paper  was  written  previous  to  the 

i.i^n.    quarrel. 

It  is  unnecessary  to  enter  further  into  a  detail  of 
this  case.  After  the  course  this  suit  has  taken,  the 
Court  could  hardly  pronounce  against  this  paper, 
but  on  a  conviction  that  it  was  a  fraudulent  and 
fabricated  instrument.  At  that  conclusion  1  can- 
not arrive:  on  the  contrary^  from  a  considera- 
tion of  all  the  evidence,  I  believe  it  to  be  genuine ; 
and  I  pronounce  for  it,  accordingly^  as  a  codicil  to 
the  last  will  of  the  deceased. 

The  :  question  of  costs  is^  in  this  instance,  a 
matter  of  very  little  importance — ^they  must  neces- 
sarily fall  on  the  estate. 

Lushington  then  prayed — ^that,  as  Emanuel,  the 
residuary  legatee,  had  also  a  specific  legacy,  and 
this  question  was  raised  solely  for  his  benefit^ 
should  the  residue  be  deficient,  the  costs  incurred 
by  the  two  executors,  Constable  and  Steibel^  in  this 
suit,  should  first  be  paid  ;  and  that  in  case  the  re- 
sidue was  not  adequate  to  the  discharge  of  all  the 
costs,  the  expences,  on  the  part  of  the  residuary 
legatee,  should  be  born6  by  himself. — But  the 
Court  observed,  that  the  residuary  legatee  was  a 
minor ;  and  as  the  paper  was  not  produced  till 
late,  there  seemed  to  be  no  reason  to  make  any 
distinction. 

The  Court  pronounced  for  the  validity  of  the 
codicil ;  and  decreed  the  costs  of  all  the  parties  to 
be  paid  out  of  the  estate. 
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-    The  deceased  was  master  of  the  ship  Robert ;  Michaelmas 
and  died,  on  the  18th  of  June  last,  at  Montserrat,    2<n»^toii. 
in  the  West  Indies.     He  left  a  widow,  and  four  ^ritJ^^n^ 
diildren — ^minors ;  and  a  property  of  about  1500/.  ▼erbai  instmc- 
independent  of  a  real  estate  in  Scotland  of  25/.  ^^t^ 
per  annum.    On  the  2d  of  December,  1836,  he  ^^''JiS^, 
gave  instructions,  in  his  own  hand-writing,  to  his  ^^^^^^^ 
solicitor^  from  which  to  prepare  a  will ;  and  added  prevented  by 
some  verbal  directions  as  to  the  executors.    Before  drc^H^oes, 
these  instructions  could  be  fully  carried  into  eflfect,  Sec^^^Se' 
it  became  necessary  to  make  some  inquiries  respect-  ^^^w  am- 
in^  the  real  property ;  and  the  deceased,  who  was  gnnt  probate 
just  going  to  sail,  desired  that  the  will  might  be  pre^rod^*** 
sent  to  meet  him  at  Portsmouth,  to  be  executed.  2?*^  "*'*' 

,  ,  •  seen  by,  nor 

The  will,  and  also  a  draft  of  a  disposition  of  the  ^^^^  ^^er  to, 
real  property,  were  forwarded  to  Portsmouth,  but  in  preference 
the  ship  did  not  touch  there,  and  the  deceased  l^^^on 
never  returned  to  this  country.  T^JS^^  ^ 

Per  Curiam.  nexedtothe 

The  question  is,  what  paper  should  be  proved —  deoeMed*«  in. 
whether  the  instructions,   in  the  hand-writing  of  ^^  *^» 
the  deceased,  should  be  annexed  to  an  adminis-  ■ecurethein- 
tration  to  the  widow ;  or  whether  probate  of  the  children  by 
will — ^written,  and  prepared,  in  his  life-time,  quite  tion  of *'^'*°^" 
ready  for  execution,  which  was  prevented  only  by 
accident — should  be  granted  to  the  executors. 
There  are  niany  instances  where  papers  not  seen 
by,  nor  read  over  to,  the  deceased,  have  been  pro*> 

f2 


ezecn 


tors. 
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Goods  of 

Archibald 

Bathgatb. 


^^^'  nounced  for  in  this  Court  (a) ;  but,  here,  Hxe  exe- 
MicHABLMAf  cutors  do  not  appear:  and  though  the  Court 
2d'&iS5ii.  would  not  refuse  to  grant  an  administration  to  the 
widow  with  the  instructions  annexed  ;  yet — as  she 
only  takes  a  life  interest  in  the  property— or  even 
less — for  her  widowhood,  with  remainder  to  the 
children,  if  the  executors,  who  are  also  trustees, 
would — ^with  the  consent  of  the  widow — ^take  pro- 
bate in  common  form,  it  would,  much  more  com- 
pletely, carry  into  effect  the  intentions  of  the 
deceased.  The  obvious  wish  of  the  testator  was, 
by  the  interposition  of  executors  and  trustees,  to 
secure  tlie  interests  of  the  children ;  and  the  Court 
is  also  bound  to  protect  their  interests. 

Lushinglan  said, — there  was  no  objection,  on  the 
part  of  the  widow,  to  the  suggestion  of  the  Court ; 
and,  on  a  subsequent  day,  the  executors  proved 
the  will. 


MYNN  t;.  ROBINSON  AND  OTHERS,   BY  THEIR 

GUARDIAN. 


On  Motion. 


Oa  affidavit, 
that  an  atteat- 
fog  wttneaa 
has  been  dili- 
gently  waa^g^ 
and  cannot  be 
found,  aneze* 
cator  may  pray 
publication : 
but  tiie  other 
party  has  a 
ri^ht  to  a  mo* 
nition  against 
the  w'^tnew  to 
attend  for 
cros-examina- 
tion,iftheycan 
dJicoTerMm. 


This  was  a  cause  of  proving,  in  solemn  form  of 
law,  the  last  will  and  testament  of  Catherine  Mynn, 
late  of  West  bourne  Green,  Middlesex,  bearing  date 
the  2d  of  June,  1827 ;  promoted  by  John  Mynn, 
th^  husband^  and  sole  executor,  against  William 
R.  Robinson,  the  nephew,  and  an  executor  named 
in  a  will  bearing  date  the  23d  of  November,  1836. 
On  the  By-d^y  after  Trinity  Term,  1827,  the  ad- 
veri^e  proctor  declared  ''  he  proceeded  no  farther** 

(a)  Vide  Sikes  v.  SnaiA.  3  PbilU  355,  and  the  cases  cited. 
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for  W.  R.  Robinson ;  and  then  appeared  for  Tho-       1^27. 
mas  Maltby,   and  alleged    him  to   be  the  ma-  Michaelmas 
ternal  uncle,  and  guardian  lawfully  assigned  to      '^^^^^ . 
four  infants^  the  younger  children  of  W.  R.  Robin-       — ''" 
son ;  and,  as  such,  contingent  legatees  in  reversion       ^'r.^" 
in  the  will  dated  the  23d  of  November.  Robinson 

On  an  extra-day  after  Trinity  Term  last,  an      otherj!. 
allegation^    propounding  the  will   of  the  2d  of 
June,  was  debated  ;  when  the  Court  directed  the  Deeds  should 
second  article,  annexing  a  long  marriage  settle-  "oan\1?(^-^** 
meat,  to  be  reformed;  and  said — that  in  this,  and  tion;  but  be 
all  future  cases,  it  would  be  sufficient  to  bring  thH^iatry" 
deeds  into  the  registry  ;  to  recite,  in  the  plea,  the  JSa  parta^niy 
material  parts  ;  and  to  refer  to  the  deeds  as  depo^  ^^  ^  *•*« 
sited  in  the  archives  of  the  Court  (a) . 

On  the  Caveat-day,  in  August,  this  allegation 

{a)  The  Court,  io  order  to  show  that  this  mode  of  pleading 
was  adopted  in  the  Courts  of  Commoli  Law,  read  the  following 
passages  from  Selw)rn*s  Nisi  PriuSy  p.  506-7. — **  In  framing  the 
declaration,  it  is  not  necessary  to  set  forth  the  provisions  of 
the  deed  in  Utters  and  words.     It  will  he  sufficient  to  state  the 
substance  and  legal  effect.     Neither  is  it  necessary  to  set  forth 
all  the  provisions  of  the  deed ;  stating  such  parts  as  are  neces- 
sarj  to  entitle  the  plaintiff  to  recover,  will  be  sufficient."    And, 
in  a  note,  the  author  remarks :  **  This  rule  ought  to  be  strictly 
adhered  to,  as  well  to  prevent  the  extension  of  the  record  to  an 
unreasonable  length,  as  to  avoid  the  danger  resulting  to  the 
party  setting  forth  the  deed,  from  variances  and  formal  objec-i 
tions.    In  Dundas  v.  Lord  Weymouth,  Cowp.  665,  the  Court 
said,  they  would  animadvert  upon  any  future  instance  of  putting 
parties  to  the  enormous  expence  of  setting  out  deeds  at  length, 
or  superfluous  parts  of  them.    And  in  Price  ».  Fletcher,  Cowp. 
727,  where  the  plaintiff,  in  an  action  for  breach  of  covenant  for 
quiet  eirjoyment  under  a  lease,  had  set  out  the  whole  lease  ver- 
batim,  it  was  referred  to  the  Master  to  strike  out  the  super- 
fluous  matter  in  the  declaration,  with  costs.*'    See  1  Williams* 
Saunders,  233,  n.  (2). 
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1827.  is^as  admitted,  as  reformed :  and,  on  this  day, — ^the 
MicHABLHAB  drawcT  of  the  will,  and  two  of  the  three  attesting 
witnesses  having  been  previously  examined ;  and 
after  reading  an  affidavit — ^that,  as  soon  as  the  plea^ 
propounding  the  will^  had  been  admitted,  the  third 
subscribing  witness  had  been  diligently  sought  for, 
but  that  he  could  not  be  found,  and  that  it  was 
believed  he  had  quitted  the  kingdom: — Bumaby 
and  Dodson  prayed  pubUcation,  and  observed, — ^that 
the  husband  was  willing  to  rest  his  case  on  the 
proofe  already  adduced. 

On  the  other  side,  Jenner  and  Lushington  ob- 
jected,— that  the  witness  had  not  been  advertised 
for ;  and  that  the  affidavit  did  not  enter  into  a  pro- 
per detail  of  the  diligence  that  had  been  used^  nor 
of  the  inquiries  made  for  his  discovery. 
Per  Curiam. 

The  Court  was,  however,  of  opinion— that  the 
affidavit  was  quite  sufficient  to  account  for  the 
non-production  of  this  attesting  witness ;  and  that 
the  executor  had,  therefore,  a  right  to  pray  publi- 
cation, and  put  the  opposers  to  plead  in  case  they 
should  think  fit;  and  if,  by  greater  diligence, 
their  inquiries  were  more  successful,  and  they 
should  find  the  witness,  they  would  be  entitled  to 
a  monition  against  him  to  undergo  an  examination 
on  interrogatories. 


On  the  By-day,  the  Court — being  informed,  by 
the  Counsel  for  the  minors,  that  Robert  Hone,  the 
witness  in  question,  was  present,  and  ready  to  be 
examined,— directed  him  to  be  produced ;  when 
he  was  sworn  by  the  Judge  himself,  and  ordered  to 
be  examined  instanter. 
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HILLAM   V.   WALKER. 


On  Motion. 

1827. 


Sidney  Walker^  late  a  lieutenant  in  the  East  MicHASLiut 
India  Company's  4th  regiment,  died — on  the  16th     ^dsSSm 
of  March,  1826,  on  his  passage  to  England — a  ^  "Z — 
bachelor — cleaving  a  father,   ti'ho  had  been  resi-  paving  de- 
dent  at  Naples  for  twenty-five  years,  during  which  i^tel,  To  a 
period  he  and  the   deceased  had  not  seen  each  b^S^^ST* 
other.     In  1818,  while  Lieutenant  Walker  was  in  tru  according 
England,  he  became  attached  to,  and  entered  into  ahe  cannot  ^ 
an  engagement  of  marriage  with.  Miss  Hillam;  StySft^ 
but,  owing  to  his  pecuniary  circumstances,  the  J^^J"'*^^? 
solemnization  thereof  was   deferred,  and  he  re-  costiswwiif 
turned  to  India.    Previous,  however,  to  such  re-  thatwiiriT*^ 
turn,  in  one  of  his  letters  to  Miss  Hillam,  dated  p^Ste  o?t'^ 
Manchestet,  5th  of  August,  1821,  he  enclosed  a  ^^J'l  . 

'  o        ?  -»  which  die  is 

paper  sealed  up — with  directions  that  it  should  benefitted. 
not  be  opened  till  after  his  death.     This  paper 
was  of  the  following  tenor  :— 

Manchester,  4th  August,  1821 . 

Sunday* 
It  is  my  wish  when  I  die  that  you  should 
have  500/.  of  my  property  that  I  get  from  Mr. 
Yaughan,  and  that  my  relations  the  Grants  in 
America  should  have  the  same  sum  absolutely  and 
my  clothes  and  if  any  more  comes  to  me  inde- 
pendent of  my  share  of  my  Grandmother's  pro- 
perty left  to  us  independent  of  my  Mother  (which 
is  divided  or  intended  by  me  amongst  my  Father 
and  Mother  Brothers  and  Sister)  you  should  have 
a  proportion  of  it  equal  to  the4)roportion  of  500/.  • 
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1827.  to  the  amount  of  Mr.  Vaughaa^s  property  (my 
Michaelmas  share)  in  expectancy  or  possession  after  paying  my 
just  debts — ^to  agents  in  India  besides  another  to 
the  creditors  of  Mr.  James  Ingli&— of  perhaps  100/. 
or  more  that  is  left  to  you,  to  your  Father  and 
Mother  after  you,  afterwards  I  hope  y<ou  will  give 
it  back  to  my  family^  my  Mother  particularly. 
If  you  like  to  make  enquiry  for  the  Tidney  in  India 
well  and  good — ^Yrs.        S.  Walker. 

This  you  can  show  if  any  demur  should  be  made 
by  my  relations  and  tell  them^  it  is  intended  you 
should  have  that  proportion  of  my  property  as  it  at 
present  is  and  you  can  have  it  now  or  interest  at 
8  per  cent  till  it  is  sold — Keep  the  snuff-box  (a). 


This  paper  was  propounded  by  MissHillam^  who 

gave  in  an  allegation  in  support  of  it.     In  the  mean 

time  an  appearance  had  been  given  for  Richard 

Walker — ^the  father  and  only  next  of  kin.     But  the 

When  ft  party  Court  having  directed,  at  the  instance  of  Miss  Hil- 

ki^Mis  the   lam^  on  account  of  his  absence  from  England,  that 

dS^thiSto    he  should  give  security  for  costs  in  the  sum  of 

give«ecurity    gQ/^  ^j^^  jhe  appcaraucc  for  him  was  withdrawn  ; 

and  a  frerfi  one  given  for  his  son,  Henry  Walker — 
acting  as  his  attorney — and  then  resident  in  Eng- 
land. An  authentic  copy  of  a  will  executed  in 
India,  and  bearing  date  on  the  13th  of  April,  1817, 
together  with  a  schedule  of  debts,  dated  May  13th 
of  the  same  year,  was  brought  in  by  the  proctor 
for  Henry  Walker — ^who  declared  that  he  opposed 

(a)  This  letter  was  directed  to  Miss  Hillam,  and  endorsed 
*^  not  to  be  opened."  There  were  several  alterations  and  in- 
terlineations ;  but,  as  nothing  tamed  on  the  appearance  of  the 
paper,  it  has  been  printed  without  noticing  them. 

(b)  See  Tidd*s  Practidb^  yo^.  i,  p.  551-2. 


HiLLAM 

V. 

Walker. 
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Miss  Hillam's  allegation.  From  the  admission  of  ^^27. 
this  all^ation  in  Easter  Term,  an  appeal  was  en-  Michaelmas 
tared — jin  inhibition  taken  out,  and  afterwards  re-  ^ij?^^^ 
laxed ;  and  the  cause  remitted ;  and^  on  this  day, 
the  proctor  for  Henry  Walker  declared  that  he  did 
not  further  oppose  the  paper  propounded  by  Miss 
Hillam;  but  intervened  for  Edward  Stanhope 
Walker — a  brother  of  the  deceased ,  and  an  exe- 
cutor nam^  in  the  will  of  1817,  and  prayed  pro- 
bate of  that  will^  and  of  Miss  Hillam's  paper  as  a 
codicil.  This  was  objected  to,  as  it  was  contended, 
that  she  was  entitled  to  probate  of  the  letter  she  had 
propounded  as  executrix  according  to  the  tenor; 
and  it  was  stated,  that  she  had  lately  discovered  a 
ftirther  paper  which  confirmed  that  construction. 
Per  Curiam. 
The  Court  is  of  opinion  that  Miss  Hillam  is  not 
executrix  according  to  the  t^nor ;  and  is,  therefore, 
not  entitled  to  probate :  but  that^  as  the  validity  of 
the  paper  she  propounded  is  now  admitted,  she  is 
entitled  to  her  full  costs  out  of  the  estate.  It  has, 
however,  been  suggested  that  she  has  now  dis- 
covered other  papers  which  may  give  her  a  greater 
interest ;  but  if  that  were  not  the  case,  and  if  she 
were  paid  all  the  benefit  given  her  under  the  paper 
already  propounded^  together  with  her  costs^  she 
could  have  no  interest  in  contending — whether  the 
will  now  ^produced,  be  valid— or  the  deceased  be 
intestate.  The  case  must^  at  all  events,  stand  over, 
till  the  papers,  referred  to  by  Miss  Hillam's  counsel, 
are  produced  ;  and,  moreover,  as  it  appears, ,  that 
the  will  of  1817,  now  before  the  Court,  was  exe- 
cuted in  India — ^in  duplicate,  and  that  the  deceased 
brcHight  one  part  o(  it  with  him  to  England,  which 
is  not,  at  present,  forthcoming — and  which  the  law. 
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1827.      therefore^  presumes  he  has  revoked ;  there  are  suf- 
miohIelmas   ficient  grounds  for  the  Court  to  pause^  and  to  refuse 
3d^tari^    probate  till  the  next  of  kin  has  been  cited. 

HlLLAM 

Walkui. 

[1828.  Before  the  allegation  propounding  the  second 

r[^^  paper  was  brought  in^  two  codicils — dated  the  12th 

^•^y]  and  14th  of  May,  1824 — ^were  transmitted  from 

The  priDcipte^  India,  by  which  the  deceased  referred  to  the  will 

are^yL  oat  of  1817^  and  gaYC  Miss  Hillam  the  same  benefit  as 

^ttianSe^  by  the  paper  she  had  already  set  up  (a).    In  con- 

P^iT^Llf*  sequence  she  withdrew  from  the  suit;  and  the 

into  the  suit  ^  ,  i  ,  /•   i 

by  the  state  of  Court  was  uow  movcd  to  dccrcc  her  costs  out  of  the 

thedeoeaaed'a         .    . 
teituiMntary      eStatC. 

^^^^^^  Lushingtan  and  Nicholl,  in  support  of  the  motion . 

PhiUimore  and  Addams,  contra. 

Per  Curiam. 
Miss  Hillam  propounded  a  paper  that  the  de- 
ceased had  left  in  this  country — and  which  was 
established  as  &r  as  it  went.    Afterwards  other 
papers  were  sent  over  from  India,  under  which  she 

(a)  **  I  have  made  a  will  in  1817  previously  to  going-  home  to 

England  in  which  I  bequeathed  &c • .  I  now  wish  that  500/. 

or  800/.  if  the  Tottenham  property  is  equal  to  5000/.  a  share^  be 
given  out  of  my  property,  by  my  Father,  Mother,  Brother  and 
Sister  to  Harriet  Hillam  of  Penton  Place,  and  to  her  mother, 
Mrs.  Hillam  of  Penton  Place,  in  the  event  of  Harriet  Hillam's 
death.  This  may  be  a  last  request,  and  I  trust  it  may  be 
granted."  S.  Walker. 

Signed  and  written  off  the  island 
of  Cheduba  on  the  evening  of  the 
12th  of  May,  1824. 

In  a  continuation  of  this  codicil  he  writes : — **  My  will  of  1817 
is,  I  believe,  in  a  square  patana  at  W.  Cleighs  at  Calcutta." 
^  The  codicil  of  the  14th  of  May  does  not  bear  on  the  present 
question. 
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had  the  same  interest :  she  th^i  withdrew.  So  iar^ 
tiierefore,  from  having  acted  vexatiously,  she^  rather, 
has  been  harrassed  by  the  next  of  kin — who,  on  the 
eve  of  the  long  vacation,  entered  an  appeal — which 
he  subsequently  abandoned.  But  I  act  on  the 
principle  whidi  always  guides  this  Court  in  de- 
creeing costs  out  of  the  estate,  viz.,  that  the  party 
was  led  mto  the  contest  by  the  state  in  which  the 
deceased  left  his  papers.  Miss  Hillam,  thra,  is 
clearly  entitled  to  her  costs :  and,  on  the  whole^  I 
see  no  objection  to  the  costs  of  all  parties  being 
paid  out  of  the  estate. 


[1828. 

HILA.RT 

Term, 

By-day.] 

Hillam 
Waulkb. 


REAY  V.    COWCHER. 


On  ike  Admission  of  an  Allegation. 


Peter  Cowcher,  the  deceased^  in  this  cause, 
died  on  the  first  of  December,  1826^  leaving  be- 
hind him  Elizabeth  Cowcher  his  widow,  a  son 
Robert  Cowcher,  and  a  daughter  Mary,  the  wife 
of  Stephen  Salmon.  On  his  death  a  will,  dated 
the  6th  of  March,  1824— a  codicil  dated  21st  of 
October,  1826,  and  another  codicil,  without  date, 
were  found :  the  will,  in  two  envelopes,  in  a  tin 
box,  and  the  two  podicils  folded  together  and 
locked  up  (with  a  third  paper)  in  a  private  drawer 
of  his  writing  ttible. 

The  will  was  to  the  following  effect : — 

To  his  wife  an  annuity  of  10/. — ^to  his  daughter, 
MaiySalmonranamiuityofSO/.  for  her  sole  use;  and 


1827. 

MiOHAELMAf 

Term, 
3d 


Where  the  wi- 
dow,  in  <^ipOi. 
ation  to  a  will, 
sets  ap  habi- 
tnal  intazica. 
tioD,  weakea. 
ed  capacity, 
and  custody, 
she  may  alao 
plead  insane 
dislike,  on  the 
part  of  her 
husband,  to 
account  for 
their  liying^ 
apart,  though 
the  delusion 
may  not  be 
sttiBcient,  per 
je^toinvaiidii^ 
the  will. 
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1827. 

Michaelmas 
Tb&m, 

2d  SeflrioB. 

RCAY 

I'. 

COWCRBR. 


after  her  death/ his  executrices  to  appropriate  sucb 
part  of  the  annuity  as  they  may  think  fit,  for  the 
education  of  her  children:  to  his  son^  Robert 
Cowcher,  80/.  per  annum — ^witb  the  same  provi- 
sion for  children;  and,  in  both  cases — if  no 
children — ^the  legacies  to  become  part  of  his  per- 
sonal estate : — To  Mrs.  Elizabeth  Reay,  his  house- 
hold furniture,  linen,  plate^  china,  books, — ^his 
interest  in  the  lease  of  a  house  at  Brixton  Hill ; 
and  also  two  houses  in  London: — the  residue, 
after  payment  of  debts,  to  his  executrices  in  trust 
to  appropriate  the  balance  of  their  accounts  in 
purchase  of  government  securities,  and  the  prin- 
cipal and  interest  to  his  grand-children,  share  and 
share  alike,  at  the  age  of  twenty-two  years.  The 
testator  then  appoints  Mrs.  Elizabeth  Reay,  and  her 
sister,  Mrs.  Jane  Reay,  executrices,.  and  requests 
them  to  accept  two  and  a  half  per  cent,  on  the  ba- 
lance of  tbeir  annual  accounts,  with  mourning, 
and  a  ring  to  each ;  and  gives  them  power  to 
grant  leases,  &c.  The  will  was  signed,  sealed, 
and  executed  in  the  presence  of  three  witnesses. 
It  was  fairly  written,  though  there  were  a  few 
errors  of  orthography. 

The  codicils  were  as  follows : — 

I  Peter  Cowcher  of  Brixton  Hill  in  the  parish 
of  Streatham  af  Stpoatlmgi  in  the  County  of 
Surrey — require  that  this  may  be  Entered  as  a 
Codicile  of  my  former  will  that  is  respecting  the 
Legacys — ^that  apply  to  My  Daughter  Mary  Salmon 
and  my  Son  Robert  Cowcher-^«o  as  to  be  Paid  an 

in  lien  of  which 

Annual  Annuity  by  my  Executerixs — a  I  will  and 
Bequeath — unto  Mrs  Mary  Salmon  &  her  Chil- 
dren without  any  Claim  of  her  Husband — a  House 
situated  in  Davies  St  Berkeley  Square — ^Inhabited 
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by  Mr  Highham  Surgeon  &  CI' &  unto  my 

Son   Robert  Cowcher  &  His  Children  a  House  mighaelxab 
situated — ^in  Davies  St  Berkeley  Square  Inhabited     ^d  seMon. 
by  Mr  Barrows — Surgeon  &  CI'-  this  being  £he       J^. 
only   Legacies  that  I  intend  to  leave  them — the    ^    p- 


to 


COWGUSR. 


rest  and  residue  of  my  property  ackording    my 


to     to 


Will  will  go  the  Persons  there  specified  with  this 

my  Danirbt^  Mary  and  my  Son  Roberts  tm^4lmkt 

Exception  that  Instead  of  leaving  th^ir  a  Children 
as  Residentiery  L^g  rogidentuary  Legatirees — ^I 

M«E 

will  and  Bequeath  as  my  Residentuary  Legaty 

Reay  my  Executrix— 4o  Dispose  of  the  Rcsdne  as  die  thinks  proper 

Mf .  Charlca  Kcnfiok  Douglas  now  of  Cambridge 
Colledge — &  should  Mrs  Elizabeth  Cowcher  my 
Wife— or  Mrs  Mary  Salmon  my  Daughter— or 
Mr  Robert  Cowcher  my  Son — Institue  any  Legal 
proceeding  against  this  my  Will  &  Codicile — I 
only  request  my  Executrix's  may  cut  them  off  with 
one  SbiUing  Each. 

Octr.  21st,  1826.  P.  C. 


In  addition  to  the  Enclosed,  I  have  to  request 
of  my  Executrixes — ^that  should  any  unforeseen 

my 

demands  be  made  upon  estate — ^that  I — Invest 
them  with  full  powers  to  sell  to  the  Best  advantage 
— ^my  leasehold  house  in  Alfred  Place  to  answer 
my  Just  Debts  that  may  be  claimed  on  my  estate 

The  will,  and  the  two  codicils,  were  pro- 
pounded in  an  allegation,  given  in  on  behalf  of 
Elizabeth  Reay,  spinster,  one  of  the  executrices^ 
which  pleaded  the  factum,  &c.  of  the  will,  and 
codicils — the  capacity  of  the  deceased  till  imme- 
diately before  his  death — that  the  papers  were  all 
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Rkat 
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^^^'      in  his  hand-writing — ^that  they  were  founds  on  the 
MicRABLMAB  day  of  his  death,  by  Elizabeth  Reay,  and  Robert 
tdM^lm.    Cowcher  his  son,  and  th^t  they  were  in  the  same 
plight  and  condition  as  when  found. 

These  testamentary  papers  were  opposed  by 
Mrs.  Cowcher,  the  widow,  who  had  given  in  a 
reiqH>nsiTe  allegation,  consisting  of  sixteen  articles. 
The  nine  first  articles^  and  the  eleventh,  pleaded 
certain  circumstances  in  the  conduct  of  the  de- 
ceased, and  declarations  for  the  purpose  of  show- 
ing that  he  had  taken  an  insane  dislike  to  his  wife, 
which,  at  lengthy  reached  such  a  height,  that^  in 
1820,  believing  her  life  in  danger,  she  separated 
from  him;  and  that  this  dislike  extended  to  his 
children,  and  to  all  persons  who  communicated 
with  his  wife  or  with  them.  These  articles  em- 
braced a  period  of  time  from  1799  to  1825. 

The  tenth  pleaded  the  deceased's  cohabitation 
with  Elizabeth  Reay  from  1820. 

The  twelfth  and  thirteenth^ — habitual  intoxica- 
tion;— impaired  faculties,  health  and  spirits; — 
controul  of  Reay ;— continuance  of  delusion. 

The  fourteenth,  that  the  deceased  in  October, 
1836,  was  prevailed  upon,  by  the  threats  and  en- 
treaties of  Reay,  to  write  the  codicil  of  that  date — 
that  Charles  Kenrick  Douglas^  a  friend  of  Reay's, 
but  unknown  to  the  deceased^  was  first  appointed 
residuary  legatee — ^that  Reay  afterwards  prevailed 
upon  deceased  to  substitute  her  name. 

Fifteenth — ^that,  during  the  deceased's  illness,  his 
children  requesting  to  be  informed  of  his  healthy 
Reay  made  her  sister  write,  saying — that  he  was  im- 
proving; that  they  called,  but  Reay  would  not  al^^ 
low  any  separate  communication — she  or  her  sister 
remaining  all  the  time  by  the  deceased's  bed-side. 


Rbay 
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and  when  he  attempted  to  introduce  the  subject       ^^^- 
of  his  property,  interrupted  him^  and  would  not  mighablm as 
suffer  him  to  express  his  wishes.  ^^m. 

Sixteenth — ^that  at  his  death  he  was  possessed 
of  property  yielding  an  annual  income  of  12001.  ~ 

The  admis»on  of  the  allegation  was  now  op-       ^^""*- 
posed. 

Jenner  and  Do€Uon,  for  the  executrix. 

Lushmgton^  contra. 

Sir  JOHK  NiCHOLL. 

It  is  admitted  that  this  allegation  is  ao  far-  pro- 
perly drawn,  that  the  objections  lie  rather  to  the 
general  substance^  than  to  the  particular  f(»tn  of 
the  articlea.  The  all^;ation  propounding  the  pa- 
pen,  merdy  pleaded  the  factum  of  the  sevmd 
instruments — ^the  hand-writing  and  capacity ;  but 
did  not  enter  into  any  histoiy  of  the  deceased^s 
connexions,  or  affiurs.  The  case^  now  set  up^  is  of 
a  mixed  natur&*-*Tiz.,  insanity  and  dislike — ^habi- 
tual intoxication-*— weakened  capacity — ^fraud,  con- 
troul^  and  custody.  The  nine  first  articles^  and 
also  die  eleventh — ^which  plead  delusion  respecting 
his  wife  aad  diildren,  who^  he  fancied,  were  en- 
gaged in  a  oHispiracy  against  him — are  said  to 
be  irrelevant.  To  thus  it  is  answered^  that  the 
articles  are  historical,  and  intended  to  account 
for  the  fiict,  that  the  deceased  lived  separate  and 
i^iart  from  his  wife,  which  would  probably  make 
its  appearance  in  some  later  stage  of  the  proceed- 
ings ;  and  might  be  injurious  to  the  vridow's  case 
if  it  were  not  shown  to  arise  from  an  insane  ddu- 
UOB : — now,  in  this  point  of  view,  these  articles  may 
be  of  importance ;  though  the  facts,  here  pleaded^ 
certainly  would  not  alone  have  been  of  sufficient 
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1827.  weighty  and  stringency,  to  invalidate  the  will,  if 

itficHAKLMAB  ^^  ^dd  dicd  as  soon  as  it  had  been  executed ;  par- 

s/^m.  ticularly,  as  the  will,  by  itself,  is  not  inconsistent 

—  with  the  probable  disposition  of  his  property. 

V.  The  remaining  part  of  the  case — ^both  as  it  re- 

cowcHER.  gp^^  jjjg  jj^^gj.  history  of  the  deceased's  life,  and  as 

it  respects  the  nature^  and  appearance  of  the  in- 
struments—is far  stronger.  The  disposition  made 
by  the  codicils,  and  the  condition  of  the  deceased 
at  the  period  of  their  execution^  have  a  more  direct 
and  immediate  bearing  on  the  question,  but  the  pre- 
vious history  may  not  be  irrelevant^  as^  by  accounts 
ing  for  the  conduct  of  both  parties,  it  will  assist  the 
Court  in  arriving  at  the  true  conclusion.  My  only 
doubt  is^  whether  it  might  not  be  compressed  into  * 
one  or  two  articles ;  but,  as  short  articles  are  some- 
times more  convenient,  I  shall  leave  that  point  to 
the  consideration  and  discretion  of  the  counsel : 
and  on  the  whole,  I  am  of  opinion^  that  this  alle- 
gation contains  a  case  which  is  fit  to  go  to  proof. 

AU^^tion  admitted. 


IN   THE   GOODS   OF   HENRY   SAMPSON   FRY. 


On  Motion. 


3dS€nioD.  The  deceased,  by  his  last  will  and  testamrat^ 
Directing  cer.  cxccuted  in  the  presence  of  three  witnesses,  de* 
p^dSt^fti^  vised  his  real  estates — subject,  in  exoneration  of 
neraiexpencei,  [jjg  personal  property,  to  the  payment  of  certain 

and  expences  *  r      r        J^  r   j  t^i 

ofprobjue,  u    bond  dcbts — ^to  his  son  Joseph  James  Fry,  his 

^ml^^nons  daughter  Susanna   Fry^   and  his  friend  Hawley 

ezecuton.    Qutterbuck^    and   their   heirs,    upon    trust — to 

receive  the  rents  and  profits — to  appropriate  a 
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portion  thereof,  aanually,  in  the  purchase  of  stock      ^^27. 
— to  pay  his  ddi>t8^  funeral  expences,  and  the  ex-  miohIelma# 
pences  of  proving  his  will.    They  were  also  em-      ^^» 
powered  to  sell  the  estates.     He  gave  his  personal       — 
property  to  be  equally  divided  between  his  said  "ofIicnry^ 
chikhren,  and  appointed  his  daughter  residuary    ^l^* 
legatee;  but  did  not  name  any  executor.     He 
beqneattied  a  legacy  of  202.  to  Clutterbuck,  in  case 
lie  acted  as  one  of  his  trustees ;  and  directed  that 
he  should  continue  to  collect  the  rents  at  an  allow- 
ance of  five  per  cent,  upon  the  net  proceeds. 

PkUlimore  moved,  that  probate  of  this  will  be 
granted  to  Joseph  James  Fry,  and  Hawley  Clut- 
terbuck,  as  two  of  the  executors  according  to  the 
tenor.  The  personal  estate,  it  was  understood^ 
did  not  exceed  450/. 
Per  Curiam. 

The  Court  said — that  paying  debts,  and  fune- 
ral expences,  and  expences  of  proving  a  will,  was 
performing  the  office  of  executor.  The  appoint- 
ment of  trustees  was  for  the  management  and 
disposal  of  the  real  estate,  and  for  no  other  pur- 
pose. There  can  be  no  doubt  that  the  parties,  for 
whom  probate  is  now  prayed,  are  executors  ac- 
cording to  the  tenor.  Motion  granted. 


IN   THE  GOODS   OF   ANN  JONES. 


Per  Curiam. 

Elizabeth  Wagner  is  desirous  of  instituting  a  ^arty  mny 
a  soit  to  call  in  probate  of  the  will  of  Ann  Jones ;  ^^fil^ 
certainly  it  is  more  usual  not  to  admit  a  party  in  p^^'p^'^ 
farmd  pauperis  till  after  proceedings  have  been 
commenced.    But^  in  point  of  reason  and  justice, 

VOL.  I.  G 
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1827.       an  application  of  this  kind  should  be  granted  as 

MicHAWLMAs  well  before  (a)  as  after, — assistance  may  be  re- 

«7«*?»       quired  to  extract  a  citation.     I  shall,  therefore, 

3d  SeMton.        *  r  i  •  i_ 

assign  the  present  apphcant,  on  her  taking  the 

Ik  thb  oooDt  ^^^  oath,  an  advocate  and  proctor ;    rfie  will, 

however,  be  liable  to  be  dispaupered,  in  case, 
upon  the  appearance  of  the  party  to  be  cited^  it 
should  be  shown  that  she  is  not  entitled  to  this 
privilege ;  as  in  all  these  cases  a  party  is  admitted 
de  bene  esse. 


Amu  Jomh. 


JAMESON    AND    OTHERS  V.   COOKE   AND    OTHERS. 


On  the  Admission  of  an  Allegation. 

To  entitle  an        This  wss  a  busiuess  of  proving,  in  solemn  form  of 
paper  to  law,  an  allied  codicil  or  addition  to  the  last  will 

S^y^ut   and  testament  of  Lydia  Ellison,  late  of  the  city  of 
*o  c<»»«^"t     York,  widow,  promoted  by  Mary  Ann  Cooke,  Ed- 
whhthede-     Ward  Ball,  Mary  Watkinson,  and  Isabella  Wame, 
toXw  fl^id    font  of  the  five  legatees  therein  named,  and  four  of 
tofti^Miy    *^®  parties  cited  to  propound  the  same,  against 
compietioo       William  Jameson,  the  surviving  executor  of  the 
^^^^    '      said  will,  and  Isabella  Nunn,  the  other  legatee 
named  in  the  codicil^  and  also  against  the  Reverend 
John  Steward,  two  of  the  next  of  kin  of  the  de- 
ceased. 

The  allegation,  propounding  the  paper,  in  sub- 
stance, was  as  follows : — 

That  Lydia  Ellison  died  at  York,  on  the  29th  of 
April,  1826^  leaving  a  personal  estate  of  about 

(«)  See  Tidd»8  Practice,  vol.  i,  p.  112. 
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That,  for  thirty  years,  she  had  a  great  afiec- 
tioa  for,  and  intimacy  with,  Mrs.  Cooke,  and  Mrs. 
Warne ;  and  also  had  a  great  regard  for  Mrs.  Wat- 
kinson^  and  Mr.  Ball.    That^  in  September,  1796^ 
she  made  her  tHU;  and,  after  devising  her  real 
estates^  g^^e  a  legacy  of  100/.  each  to  Cooke  and 
Warne,  and  the  proceeds  of  a  sale  of  her  estate  at 
Saflron  Walden  to  them  jointly  with  Mrs.  Nunn ; 
that  upcHi  the  death  of  the  residuary  legatee,  she 
sold  some  of  her  real  property,  so  that  her  per- 
sonalty was  much  increased:  and,  intending  to 
dispose  of  this,  she,  on  the  3d  of  August,  1824, 
wrote  the  paper  propounded ;  and  that,  in  re- 
ference thereto^  in  October,  1825,  while  on  a  visit 
at  BoU^s,  she  made  to  Mrs.  Gattie— one  of  his  in- 
timate friends — a  testamentary  declaration  in  his 
fiivour ;  that  she  engaged  him  and  his  family  to 
visit  her  at  York  the  following  spring,  and  then  to 
go  to  Harrogate ;  that^  on  a  Monday,  24th  of  April, 
just  previous  to  th^r  comings  she  received  an  in- 
jury by  a  fall,  which  her  medical  attendants  did 
not  think  dangerous ;  but  in  a  day  or  two  she  be- 
came lethargic  and  insensible,  and  died  on  the 
Saturday ;  and  that,  while  sensible,  she  did  not 
cmsider  herself  in  any  danger.    That  Mr.  Wea- 
therby^  her  confidential  solicitor^  resided  at  New- 
market^  and  that  she  did  not  see  him  after  the  date 
of  the  codicil.    That  the  will  was  found  in  a  chest 
of  drawers  in  the  deceased^s  bed-room,  with  the 
env^pe  unsealed — and  no  other  paper  with  it. 
That  on  the  23d  of  September,  1826,  Jameson  re- 
ceived an  anonymous  letter  by  the  general  post^ 
with  the  codicil  enclosed — stating,  that  it  was 
found  in  the  deceaeied^s  house^  and  was  taken  away 
with  two  sovereigns.    That  the  deceased  was  pe- 
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1827.  nurious  and  suspicious — ^wore  a  pocket  ia  frOnt  of 
Michaelmas  ^^i*  stays,  and  in  it^  shc  declared^  she  kept  her  pri- 
vate papers^  having  nobody  she  could  trust ;  that 
Jane  Cusworth  was  her  only  servant,  and  Ann 
Shouter  was  hired  to  assist  in  nursing ;  that,  one 
morning,  Shouter  was  observed  with  her  hand  in 
the  drawers,  and  said,  she  was  looking  for  a  night- 
cap ;  that,  soon  after,  she  urged  Cusworth  to  go 
down  to  breakfast^  who^  on  her  return,  found  bar 
with  the  deceased's  keys^  and  she  desired  Cusworth 
to  lock  up  the  said  pocket,  which  she  did,  and  de- 
livered the  keys  to  Mrs.  Robinson ; — ^that>  on  Satur- 
day^ 22d  of  April,  the  deceased  received  four  sove- 
reigns and  silver  in  change  for  a  &/.  note ;  that  she 
had  only  spent  bs. ;  but,  on  searching  her  pocket 
after  her  deaths  there  were  only  two  soverdgns ; 
and  her  purse  could  no  where  be  found. 

Dodaany  and  Salusbury — ^for  the  executor. 

Addamsj  and  Blake — for  the  two  next  of  kin. 

Lushingtonj  and  Haggard^n  support  of  the 
all^ation. 

JCDGMENT. 

Sir  John  Nicholl. 
This  is  a  proceeding  for  the  purpose  of  esta- 
blishing a  paper  of  a  testamentary  character,  as 
a  codicil  to  the  will  of  Mrs.  Lydia  Ellison.  It  is 
brought  forward  by  four  of  the  legatees ;  and  it  is 
opposed  by  the  executor  named  in  the  will,  and 
4>y  two  of  the  next  of  kin.  An  allegation,  in  sup- 
port of  the  instrument^  has  now  been  debated : 
i  have  considered  the  circumstances  it  sets  forth, 
together  with  the  paper  itself;  and  the  paper 
is  so  imperfect^  and  has  to  encounter  such  diffiojd- 
ties,  that  it  is  quite  impossible^  in  my  judgment^ 
io  overcome  them,  so  as  to  give  it  efiect  as  a  tes- 
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tamentaiy  instrument ;  even  aaBuming — yihsA  the       ^^27. 
Court  is  bound  to  assume  in  the  present  stage  of  Michaelmas 
the  cd,u8e — ^that  every  thing  pleaded  in  this  allega-    aJl^iin 
tion  18  correct^  and  could  be  proved.    The  paper 
propounded  is  of  this  tenor : — 
.Mr  Wtathcrby  I  was  Sir    I  give  my  house  at 

with 

York  te-be  my  money  in  the  funds  between  Mrs 
Cooke  at  Great  Baddow  Mr  Edward  Ball  Upper 
Stamford  Street  London  Mrs  Watkinson  Burwell^ 
Mrs  Wam^  Mrs  Nunn  if  living  and  I  give  at 

AB|Am4jr 

York  August  3.  1824. 
Estate  at  MildtiAall  I 

It  is  in  pencil — not  signed — ^but  is  written  on 
a  scrap  of  an  old  letter,  dated — HuU^  18th  Fe- 
bruary, 1819^  and  still  bearing  on  it  the  word 
'^  Madam/'  In  the  first  place^  then,  it  would 
hardly  be  possible  to  prove  such  a  paper  ge^ 
nuine.  Tlie  executor^  in  his  affidavit  of  scripts^ 
admits^  as  was  remarked,  that  it  is  in  the  hand- 
writing of  the  deceased  ;  but  the  Court  could  not 
safely  trust  to  evidence  of  hand-writing  for  the  pur- 
pose of  establishing  such  a  document.  It  is  sent  to 
the  executor,  four  or  five  months  after  the  death  of 
Mrs.  Ellison,  in  an  anonymous  letter^  purporting 
to  come  from  a  person  who  is  supposed  to  have 
stol^i  some  money  out  of  the  deceased's  pocket ; 
and  to  have  taken  this  paper  at  the  sam^  time* 
Why  she  should  have  taken  this  paper  there  is  no 
suggestion ;  for  it  is  alleged  that  she  left  two 
sovereigns,  and^  I  presume,  some  oilier  articles. 
It  is^  just  possible  to  conceive  that  she  fabricate^ 
the  instrument  in  order  to  make  her  peace.  The 
haod*writing  of  the  letter  i^  as  good  as  thfit  Qf  the 
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1827.       paper,  and  is  not  unlike  it.    There  is,  then^  no 

Michaelmas  Sufficient  finding. 

ui^iin.  These  difficulties  relate  to  the  proof  of  its 
genuineness;  but,  in  the  second  place,  there  are 
still  more  conclusive  difficulties  as  to  its  validity « 
Even  if  the  paper  were  admitted  to  be  genuine, 
and  to  have  been  found  in  the  deceased's  pocket 
immediately  on  her  death,  still,  on  the  £aice  of  it,  it 
would  be  inoperative — supposing  it  only  to  apply 
to.  personal  property.  Beyond  all  question,  it  is 
imperfect  and  unfinished ;  by  calling  it  imperfect 
and  unfinished^  I  mean  that  it  is  not  reduced  to 
that  form  in  which  the  deceased  purposed  to  leave 
it  as  an  operative  testamentary  paper — nay  it  was 
scarce  begun.  It  was  not^  at  firsts  intended  to  be 
dispositive — it  was  the  inception  of  a  letter,  or 
rather  of  a  draft  of  a  letter,  to  her  attorney,  Mr. 
Weatherby,  at  Newmarket,  while  she  was  living 
at  York.  She  seems  afterwards  to  have  changed 
her  mind ;  and  the  paper  then  goes  on  as  if  it 
were  heads  foir  ^  disposition  of  part  of  her  per- 
sonal property — her  house  at  York,  and  her 
money  in  the  funds.  There  is  then  the  com- 
mencement of  a  further  bequest — ^^  and  I  give  at 
twenty'^ — ^but  this  is  struck  through :  then  there 
is  a  memorandum  as  to  part  of  her  real  property, 
but  that  also  is  struck  through — ''  Estate  at  Mil* 
denhall  I.^^  Hie  paper  is  a  crude  memorandum 
respecting  some  testamentary  disposition,  set  down 
in  pencil,  as  a  passing  thought,  either  on  writing 
to  her  solicitor,  or  as  heads  for  some  subsequent 
paper.  The  presumptions  are  all  strongly  against 
it.  The  burthen  of  proof  presses  heavily  on  those 
who  would  establish  it,  to  make  out  that  it  does 
contain  that  disposition  which  was  manifestly  her 
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intention.     The  affection  and  regard"  pleaded  for       ^^27. 
die  parties  benefitted^  show  that  such  a  disposi-  miohaeIhas 
tion  was  not  improlwible;  but  this  goes  but  a    g^iSSin. 
littk  way  of  itself^  though  it  may  assist  other  cir^ 
cumstances. 

It  is  said,  however,  that  thare  are  two  further 
circumstances:  firsts  the  declaration  respecting 
Ball — ^^^he  shall  not  want  money  long — I  have 
tak^i  care  of  that ;''  but  to  rely  on  this^  and  to 
apply  it  to  such  a  paper  as  the  present,  would  be 
dangerous  in  the  extreme.  The  other  circum- 
stance is  the  accident,  and  that  her  death  was  un- 
expected :  but  this  paper  is  dated  twenty  months 
before  that  events  viz.,  in  August^  1824.  Now  to 
support  any  unfinished  paper,  there  must  be  shown 
continued  and  fiiud  intention  to  the  time  of  death, 
and  the  finishing  prevented.  To  meet  tllfe  diffi- 
culty^ it  is  observed,  that  the  deceased  never  saw 
Weatberby  afterwards ;  but  if  she  bad  intended 
to  have  made  any  such  alteration  in  her  will  (which 
was  executed  thirty  years  before)^  she  might  have 
communicated  with  him  by  letter.  She  had  abun- 
dant opportunity  of  taking  further  steps,  if  she 
bad  made  up  her  testamentary  intentions. 

I  shall,  in  my  opinion,  better  consult  the  interest 
of  the  parties,  in  rejecting  this  plea :  without  doubt 
the  paper  is  of  no  validity^  unless  the  rules  and  prin- 
ciples of  this  Court  are  to  be  overthrown ;  and  it 
would  be  attended  with  some  risk  of  injury  to 
those  'principles  to  allow  this  allegation  even  to 
go  to  proofs  when  the  circumstances,  if  all.  quite- 
true,  are  utterly  insufficient  to  support  the  paper. 

The  Court  rejected  the  all^ation,  but  ordered 
theexpencel  cf  all  parties  to  be  paid  out  of  the 
estate.  Allegation  irejected. 
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SMITH   V.   BLAKE. 


MicHAELMAB      Dame  Elizateth  Blare  died  on  the  2Sd  March, 

Term« 

3d  searion.    1837^  a  widow — cleaving  Sir  Francis  Blake,  Baronet ; 
The  c^  be.  Lieutenant-General  Robert  Dudley  Blake ;  WiU 
STye^t"'  K^  B^ake,  and    Eleanor    Ann   Stag-her  only 
sdnd  the  COD.   children.      Her  personalty  amounted  to  17,000/. ; 
der  to  the  adT    and  by  her  M^ill— executed  in  writing,  but  without 
^^o^rl   ^*t^ — she  had  appointed  Hugh  Smith,  Esq.,  and 
da^iSi**'    ***®  Reverend  Hugh  Smith — executors.    On  the 
forth fiMtema-  3d  of  April,  probate  was  prayed  by  the  Reverend 
as  «ikI^Z-      Hugh  Smith ;  and  the  grant  thereof  was  opposed 
u'i^^£\^  by  Lieutenant-General  Blake — as  a  legatee  named 
"J~  ^"^     in  a  former  will — dated  the  27  th  of  February,  1826. 
^H:^  An  allegation  had  been  given  in  on  the  part  of  the 
■hSTiSteL     executor,  to  which  three  witnesses  had  been  exa- 
umeofl^diur  ^^^^ »  ^^^  "^  interrogatories  were  addressed  to 
the  prayer,      them  ;  and  the  cause  had  been  set  down  for  sentence 
on  this  day,  as  unopposed,  when  an  application  was 
made  to  the  Court,  on  an  affidavit  of  General  Blake, 
to  rescind  the  conclusion  for  the  purpose  of  bring- 
ing in  an  allegation. 
Judgment. 

Sir  John  Nicholl. 
This  is  an  application  of  a  special  nature  to  pre-' 
vent  the  Court  from  proceeding  to  the  immediate 
hearing  of  the  cause.  The  cause  having  been  as-- 
signed  for  sentence,  the  papers  were  all  laid  before 
me,  ready  for  judgment,  as  in  an  unopposed  suit. 

The  question  arises  on  the  will  of  the  dowager  Lady 
Blake.  It  appears  that,  though  she  bad  made  a 
former  vrill,  she  wrote  instructions,  and  sent  them 
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to  her  confidential  friend,  Mr.  Hugh  Smith  ;  and       1^- 
that  she  afterwards  sent  him  further  instructions —  michaeImas 
both  which  he  transmitted  to  his  solicitor,  Mr.     ^IS^L 


Harrison — ^who  embodied  them  into  a  will :  that, 
at  an  interview,  on  the  11th  of  January  last,  the  «. 
will,  so  prepared  by  him,  #was  read  over,  and,  *«»^»- 
after  some  slight  alterations,  fully  approved  by  her 
—except  that  as  to  two  inferior  legacies  she  enter- 
tained some  doubts.  She,  however,  kept  the  paper, 
saying,  she  could  execute  it  afterwards ;  and  she 
did  execute  it. — ^These  fects,  as  well  as  capacity, 
and  volition,  are  fully  proved.  On  looking  over 
all  the  papers  and  letters,  I  do  not  see  the  least 
ground  for  any  suspicion  of  fraud,  or  imposition ; 
and  I  should  have  been  much  surprised  if— ^when 
the  cause  had  been  brought  to  me — it  had  not  been 
marked  as  unopposed. 

On  this  day,  at  this  late  stage,  comes  General 
Blake,  and  prays  me  to  take  the  extraordinary  step 
of  rescinding  the  conclusion,  and  of  allowing  him  to 
plead ;  I  say  theextraordinary  step— because,  though 
the  Court  is  perfectly  competent  to  adopt  such  a 
course ;  yet  the  application  is  very  rarely  made, 
and  still  more  rarely  granted  : — If  ever  granted-' — 
it  is  only  when  all  proper  activity  and  diligence 
have  been  exerted,  and  on  good  and  sufficient 
cause  shown  by  affidavit,  setting  forth,  that  mate- 
rial &cts  had  newly  come  to  the  party's  know- 
ledge. I  hardly  remember  a  case  wherein  a 
prayer  of  this  peculiar  nature  has  been  granted 
without  the  facts,  on  which  such  prayer  was 
made,  being  specifically  and  particularly  stated 
— and  Without  the  allegation  being  absolutely  ten- 
dered at  the  same  time^  so  that  the  Court  might 
see  whether  it  could  safely  go  to  proof.    Cer- 
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18(i7*  tainly  this  has  been  required  and  done  in  many 
MicBAJoIuM  cases.  Now^  under  what  circumstances  is  the 
^^^^^  present  application  made?  General  Blake  has 
been  a  party  through  the  whole  of  this  suit ;  bat 
it  seems,  from  some  reason  or  other,  his  proctor 
— previous  to  the  mc^nth  of  August— declined  to 
proceed  further  for  him :  a  few  days  elapsed  before 
he  was  informed  of  this — ^he  then  entered  into  a 
treaty  with  one  of  the  legatees  for  a  compromise ; 
but  how  long  that  went  on  I  do  not  know,  or  how 
it  can  aifect  the  present  question  I  do  not  see. 
Mr.  Smith,  the  executor,  was  not  party  to  the  com- 
promise— ^he  was  bound  to  go  on,  aiid  protect  the 
other  persons  interested  under  the  will ;  and  not 
merely  to  acquiesce  in  the  arrangements  made  be- 
tween General  Blake^  and  one  of  the  legatees. 

What^  then,  is  stated  in  General  Blake's  affida^ 
vit? — that  he  has  collected  new  facts  since  the 
15th  of  October — but  he  should  have  done  this 
when  he  undertook  to  oppose  the  will ;  it  goes  on 
— that  he  believes  them  to  be  very  material, — but 
it  does  not  say  that  he  has  laid  them  before  his 
counsel^  and  that  they  so  consider  them :  (and  even 
this  would  not  be  sufficient,  as  the  Court  ought  to 
be  able  to  form  its  own  opinion,  and  decide  whether 
the  facts  are  so  far  material  as  to  justify  it  in  again 
opening  the  cause^  or  of  such  a  nature  as  to  permit 
that  step  to  be  safely  taken :)  nor  are  the  witnesses, 
proposed  to  be  examined,  enumerated.  On  such 
an  affidavit  is  the  Court  now  called  upon  to  take 
this  extremely  dangerous,  and  extraordinary  step— - 
contrary^  in  my  opinion,  to  justice^  and  to  those 
forms  according  to  which  this  Court  is  bound  to 
proceed.  I  can  see  qo  grounds  for  delaying  my 
sentence ;  and,  I  therefore  prono^nce  for  the  vali- 
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dity  of  the  wiU^  which  the  evidence  fully  supports ;      ^827. 
and  I  deo^e  probate  thereof  to  the  executor.  micha^lma» 

The  proctor  for  General  Blake — ^bdng  called  ^^* 
upon  by  the  Judge^  preparatory  to  siguing  the 
sentenoe,  declii^ed  to  nAke.  any  prayer: — ^The 
Court  stated^  that  he  might  '^  pray  justice*'  9«^»- 
without  prejudice  to  his  right  of  appeal,  and 
that  it  might  be  so  taken  down  by  the  Registrar. 
This  was  accordingly  done ;  ai^d  probate  was  di- 
rected not  to  go  under  seal  for  fifteen  days. 


Smith 

V. 


IN  THB  GOODS  OF  ALEXANDER  RUSSELL. 


On  Motion. 


4th 


Alexander  Russell^  formerly  of  Edinburgh,  Anoiiffiiiai 
but  late  of  London^  a  surgeon  in  the  East  India  of rad«u!te 
Company's  service,  died  in  May,  1825.    In  June,  JliJ'f^SL 
1826,  probate  was  granted,  by  the   Prerogative  S2«*°"iksd 
Court  of  Canterbury,  to  David  Colvin,  one  of  the  wHhj  be  de- 
executors  named  in  the  last  will  and  testament,  tbercgtey^ 
or  deed  of  disposition,  made  by  the  deceased^  and  ^^Jj?  lid* 
dated  at  Edinbni^h  the  2d  of  January,  1819,  with  ^^f?^  f* 
three  codicils.     AH  the  papere  were  in  his  own  ^"^ 
hand^wnting. 

The  testatiiT  died  possessed  of  heritable  or  real 
estate,  and  other  property,  in  North  Britain ;  and, 
by  his  will,  disposed  of  all  his  property,  both  real 
and  perscmal,  to  his  executors,  adtninistrators,  and 
intromitters  upon  trust.  An  aflGLdavit  now  set 
forth,  that,  for  the  purpose  of  recovering  such 
heritable  estate,  and  of  carrying  the  will  w  deed . 
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1827.       into  eSlsct  in  North  Britain^  it  was  neoesBary  that 

Michaelmas  ^^^  original  will  or  deed  of  disposition  should  be 

^^1^^    recorded,  and  filed  in  the  register  books  of  council 

—       and  session  at  E^nborirh ;  and  that  the  same  should 

OP        there  remain  on  record. 

^vsiBiS!*       Lushingtan  now  moved^  that  the  will  should  be 

delivered  out  of  the  r^istry  of  this  Courts  and  an 

authentic  copy  left  therein,  on  bond  being  given 

that  the  will  should  be  safely  deposited  in  the  re* 

gistry  at  Edinburgh,  and  that  a  certificate  thereof 

should  be  transmitted  to  this  Court. 

The  Court — having  ascertained,  that  there  was 
no  suit  depending  here  respecting  the  validity  of 
the  will,  and  having  directed,  that  the  transmission 
of  the  certificate  should  be  strictly  enforced  by  the 
bond, — granted  the  motion. 

Motion  granted. 


COLVIN  t;.  H.  M.  PROCURATOR-GENERAL. 


On  Motion. 


Adminirtratioa  JoHN  Edward  Conway,  Otherwise  Eugene  Ven- 
aninteatate  demcsse,  late  a  captain  in  the  military  service  of 
^JJ^^^i^  the  East  India  Company,  died  in  the  month  of 
Sto^JilS  September,  1823,  intestate,  and  a  bastard.  The 
oniyciiUd^wm  dcceascd,  who  had  been  recently  married^  was 
tLonSSm^  drowned  by  the  upsetting  of  a  boat,  with  his 
^^^Jj^]j^  wife  and  child  [if  any],  in  the  river  Ganges,  as 
5«n«i*^      h^  was  proceeding  firom  Calcutta  to  join  his  re- 

but  not  the  ,        *  «^  v 

rqmwntetiTCt 

of  the  wife^  on  pnniDptioii  that  Oie  liMbandaiinriped^  and  the  debt  being  large^  and  the  pro* 

pertyanall. 
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^ment     At  the  time  of  his  death,  he  was  indebted      1837. 
to  the  house  of  Colvin  and  Co.,  agents  at  Calcutta,  BiMHAttMAt 
on  bond  dated  27th  of  July,  1823^  for  the  payment      T»>f, 
of  1982/.  sterling.    The  property  of  the  deceased,       —  ^ 
in  this  country,  did  not  esEceed  250/.    On  an  aflS-      ^^ 
davit  of  James  Colvin,  one  of  the  partners  in  the  p^^^^^^ 
hovae  of  Colvin  and  Co.,  a  decree^  with  intimation,    gbvbeal. 
issued  against  the  King^s  Proctor^  and  no  appear- 
ance being  given  by  him, — 

Dodson  moved  for  a  grant  of  administration  of 
the  goods  (within  the  province  of  Canterbury)  of 
the  deceased  to  the  said  James  Colvin,  as  a  creditor^ 
on  giving  the  usual  security. 
Per  Curiam. 

The  Court  said — that,  in  strictness,  the  repre- 
sentatives of  the  wife  ought  to  have  been  cited; 
but  as  the  primA  facie  presumption  of  law  was^  that 
the  husband  survived  {a),  and  as  the  property  was 
small^  and  the  debt  lai^e^  the  decree  might  pass. 

Motion  granted. 

(a)  Vide  Taylor  v.  Diplock,  2  PhilL  267. 


IN  THB  GOODS  OP  THE  BLECTOB  OF  HESSE. 


On  MoUan. 


Ov  the  by-day  of  Trinity  Term  last,  Lushingtan  Tb»cmatw\\\ 
applied  for  an  administration  to  be  granted  to  ^^^^ 
Nathan  Myer  Roihsdiild,  as  i^ent  of  Ae  present  ^[*j£,2J^ 
Elek^tor  of  Hesse^  for  the  recovery  and  receipt^  in  tion  uarftod  to 


iAChnoory;  bai  wiUiMleitaMl  it.tottenoeipCof»ddbt,wlthQ«il«powcrof«ttiN^ 
tht  fropcr  anUioritiei. 
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1827.  the  Court  of  Cbahcery,  df  a  debt  due  to  the  late 
MicHiLBLVAs  Elector  from  the  estate  of  his  late  Royal  Highness 
the  Duke  of  York.  The  application  was  founded 
on  an  affidavit  of  Mr.  Rothschild^  which  stated  that 
he  had  received  instructions  from  the  present 
Elector  to  recover  the  debt. 

Th£  Court  granted  the  administration  limited 
to  substantiate  proceedings  in  Chancery ;  but  de- 
clined to  extend  it  to  the  receipt  of  the  debt, 
withoiit  some  fuller  authority  from  the  Elector  of 
Hesse/ or  from  his  Minister  of  State. 

A  power  of  attorney  from  the  Minister  of  State;, 
executed  by  the  directions  of  the  Elector  of  Hesse, 
being  now  produced, — 

Per  Curiarlfi. 
'  The  Court,  on  motion  of  counsel,  revoked  the 
former  administration^  and  decreed  a  new  adminis- 
tration limited  to  further  proceedings  in  Chanceryt 
and  to  the  receipt  of  the  said  debt. 

Limited  administration  granted. 


INGRAM  V.   WYATT. 


UtSoMioiL^ 

Intenvigato- 
ries  not  being 
ready,  and 
twen^.foor 
hoon  haying 
rlnpard  aflor 
notieey  to  the 
advene  Bfi)o- 
ter,  ^f  .the 
prodnctioii  of 
awltneaa;  the 
witnoMbas 
not,  imder  all 


a  right  to  be 
diniMed. 


An  allegation,  in  this  case^  had  been  admitted, 
on  behalf  of  Henry  Wyatt,  in  May  last.  Six  wit- 
nesses were  examined,  by  commission,  during  the 
loiig  vacation,  and  a  seventh  came  up  to  London 
on  Monday,  November  the  5th,  from  a  distance  of 
160  miles,  to  be  examined  on  the  same  articles. 
On  that  day,  at  half-past  three  o'clock^  notice,  that 
this  witness  would  be  ready  to  undergo  his  cross- 
examination  in  twenty-four  hours,  was  served  on 
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Ae  adverse  proctor,  who  now  stated  that  he  had      ^^^* 
immediately  procured .  instructions^  and  prepared  MionLBUiAs 
a  draft  of  some  interrogatories,  but  was  unable  to    iJ^^^ 
get  them  settled,  by  counsel,  till  after  the  witness       — 
was  repeated  to  his  examination-in-chief  on  Tues-         v, 
day  night — ^which  being  done,  he,  iminediately,        ^^'"' 
left  town^  refusing  to  remain  to  be  cross-examined. 

The  Court  was  of  opinion  that^  under  the  cir- 
cumstances, further  time  ought  to  have  been 
aUowed  %r  preparing,  and  administering  the  in-  '      ' 

terrogatories ;  and  said — ^It  would  grant  k  moni- 
tion against  the  witness  to  attend,  and  undergo 
his  cros8-examination>  and  should  condemn  the 
party,  whose  witness  he  was,  in  the  costs  of  re. 
producing  him,  unless  a  satisfactory  affidavit  was 
broi:^t  in  to  explain  why  he  was  not  examined  on 
the  commission,  and  why  he  left  town  before  he 
was  cross-examined. 

The  Proctor  for  Mr.  Wyatt  stated,  that  the  wit- 
ness had  not  been  produced  under  the  comminsion, 
because  his  residence  could  not  be  discovered ; 
and  that,  even  now,  he  did  not  know  where  he 
was  to  be  found,  nor  how  his  att^dance  could  be 
enforced. 

Thb  CouRrr  said-— that  such  being  the  case,  and 
the  grant  of  a  monition,  therefore,  of  no  avail — 
its  present  impression  was,  that  unless  the  witness 
was  again  brought  up  before  the  second  session, 
at  the  expence  of  the  party  who  originally  pro- 
duced him,  his  deposition  should  be  sealed  up  in 
the  r^^istry,  and  not  be  used  at  the  hearing ;  for 
it  would  be  no  injustice  to  the  party  to  reject  the 
evidence,  if  the  other  side  were  precluded  from 
the  benefit  of  cross-examination.  Perhaps  the  ad- 
dress might  be  learnt  from  the  £xaminer ;  or  the 
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^^^'       Registrar  might  be  authorized  to  look  into  die 

Bft.;;;:^  deposition  for  that  purpose. 

ifl^MoD.        ^^^  Court  extended  the  term  probatory  to  the 

second  session,  in  order  that  the  witness,  William 

T^      Lewes^  might,  in  the  mean  time,  be  produced  for 

wyatt.      cross-examination ;    and,   if  not  produced^   the 

Court   directed   that  his  deposition   should    be 

sealed  up. 


Inokam 


'sd 


undorm^        On  this  day,  a  declaration  of  the  Proctor  him* 

Clous  circmn-  -  ^  ,  •' 

tha^  self,  and  also  an  affidavit  of  Henry  Wyatt,  his 
party,  were  brought  in ;  and  the  Judge  was  prayed 
to  rescind  the  order^  or  assignation,  of  the   last 


duporifinnof 
not 


be  sealed  up;     COUrtJaV. 

sequent, ntis.       t/enn^r^  in  support  of  the  application. 
IIH^'b^^      Lushingtanj  cantrd. 

deliTeredoat  p^^  Curium 

subject  to  au  ^eri^unam, 

objections  at  The  Court^  uo  doubt^  has  mc  power  of  r&- 
enearinff.  g^ijijjjjg  j^g  former  ordcr,  if, — on  a  diflerent  re- 
presentation of  the  fects — it  should  appear  that 
justice  would  not  be  done  by  carrying  it  into 
effect :  but,  on  the  view  that  the  Court  had  of  the 
circumstances  on  the  last  sesnon,  it  was  perfectly 
justified  in  making  that  order.  I  must  premise 
that  no  imputation  lies  on  the  Proctor — ^no  person 
is  niore  correct  in  his  practice,  nor  is  there  any 
one  that  stands  higher  in  his  profession — ^but  tins 
facts  were  such  as  created  suspicion.  The  allege^ 
tion  was  admitted  in  May  last :  a  commission  for 
the  examination  of  witnesses  had  been  extracted  in 
the  long  vacation,  and,  under  it,  six  witnessea 
were  examined  to  certain  articles:  on  the  fifth 
of  November  only  notice  was  given  to  the  adverse 
Proctor  that  another  witness  was  to  be  produced  that 
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day ;  and,  at  the  expiration  of  thirty  hours,  he      1i827, 
was  repeated,  and  could  not  be  prevailed  on  to  miohaelmas 
stay  till  infierrogatories  were  prepared.    The  ge-    g/^i, 
neral  rule  is,  that  twenty-four  hours^  notice  shall       -^ — 
be  given  for  the  preparation  of  interrogatories;       *™^" 
Imt  it  does  not  follow  that,  on  special  occasions,      wyatt. 
the  time  may  not  be  extended  or  abridged  (a). 
In  the  present  instance,  the  hurried  departure  of 
the  witness — coupled  vri  th  previous  circumstances 
-^had  the  appearance  of  a  contrivance  that  he 
should  come  up,  and  be  examined,  and  his  deposi- 
tion be  forced  on  the  Court,  without  its  efiect 
being  weakened   by  the  answers   extracted   by 
interrogatories.     Till  the  party  had  exonerated 
himself  from  such  suspicion — ^strengthened,  at  the 
time,  by  the  fact  that  the  Proctor  did  not,  even 
then,  know  the  residence  of  the  witness,  and,  not 
only,  could  not  find  him,  but  had  no  means  of 
ascertaining  where  he  was — the  Court  deemed  it 
right  to  make  the  order  now  prayed  to  be  rescinded. 
I  thought,  on  the  facts  then  before  me,  it  would  be 
extremely  dangerous  that  such  a  deposition  should 
be  read,  unless  the  party  would  rq)roduce  the  wit- 
ness for  cross-examination ;    and,  therefore,  or- 
dered the  evidence  to  be  sealed  up.    Now,  the 
affidavit  of  the  party — for  it  is  unnecessary  to 
recur  to  the  Proctor^s  statement  after  what  I  have 

(a)  Oughton,  tit  80,  §§  9, 10, 11 ,  and  the  notes  to  those  sections. 

It  was  stated  hy  an  Examiner,  in  reply  to  a  question  from 
the  Conrt,  that  thongh  a  witness  was  not  repeated  till  after  he 
had  been  examined  on  interrogatories,  yet  he  signed  his  depo- 
sition  as  soon  as  his  examination-in-chief  was  finished,  and 
was  not  again  allowed  to  see  it.  The  Court  said — that  course 
was  quite  satisfactory ;  and  it  would  also  be  desirable,  if  any 
material  alterations  were  made  at  the  request  of  the  witness, 
it  should  appear,  from  the  papers,  that  such  was  the  case. 

VOL.  U  H 
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gaid — ^is,  that  he  is  in  no  d^^ree  acquainted  With 
the  residence  or  address  of  William  Lewes : — 

**^  He  took  no  measures  whatever,  either  directly 
or  indirectly,  to  delay,  prevent,  or  hinder  the  said 
William  Lewes  from  being  e:8:atnined  on  the  inter<« 
rogatories  of  the  adverse  party  in  this  cause ;  that 
he  has  had  no  communication  with  him,  either  by 
person,  or  by  l^ter,  relative  thereto ;  that  at  the 
time  of  the  examination  of  the  said  William  Lewes 
upon  his  allegation,  he,  the  appearer,  was  at  his 
residence  in  the  county  of  Warwick ;  that  he  had 
no  knowledge  of  the  said  witness  having  been 
eii:amined,  and  repeated  to  his  deposition,  until 
he  received  a  letter  from  his  proctor  desiring  him 
to  come  to  London  immediately,  to  assist  in  en- 
deavouring to  discover  where  the  said  William 
Lewes  is,  for  the  purpose  of  procuring  his  at- 
tendance to  be  examined  upon  interrogatories." 

The  party  has  thus  exonerated  himself  from  the 
suspicion  of  contrivance ;  yet  I  cannot  help  agree- 
ing with  the  CounsePs  observation, — ^that,  under  the 
circumstances,  it  would  have  been  proper  and  ex- 
pedient (because  liberal  conduct  between  the  prac- 
titioners is  always  «tpedient)  to  have  given,  if 
possible,  earlier  notice  to  the  adverse  Proctor,  that 
the  witness  was  expected,  in  order  that  he  might 
be  prepared  with  interrogatories  for  a  particutai' 
and  full  cross-examination.  Yet  I  am  willing  to 
admit,  that  there  is  considerable  weight  in  the  ex- 
cuse now  ofiered,  viz.,  that  it  might  have  been 
dangerous  to  the  witness' security,  if  it  were  known, 
that  he  intended  to  come  to,  or  remain  in,  London, 
Delicacy  to  him  may  be  a  sufficient  excuse.  Of 
that  the  Proctor  must  himself  judge — !  impute  no 
blame ;  but,  if  it  were  not  fw  these  reasons,  I  should 
have  thought  an  antecedent  notice  requisite.    On 
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the  other  hand,  what  has  been  the  conduct  of  the  l^^> 
ady^rse  Proctor?  As  the  all^ation  had  been  ad-  michaelma* 
■tttted  long  before — as,  already,  sereral  witnesses  '^^^^ 
had  been  examined — and,  of  course^  interrogatories 
addreflsed  to  them,  I  can  see  no  reason  why  some 
general  interrogatories  might  not  have  been  ad- 
ininifttered  at  the  expiration  of  twenty-four  hours ; 
and  notice  have  been  given  to  the  Examiner,  and  to 
Wyatt's  Proctor,  that  an  extension  of  time  for  draw- 
ing  up  further,  and  special^  interrogatories  would 
be  asked^  It  was  not  necessary  that  he  should 
wait  till  such  special  interrogat^es  were  ready^ 
before  even  die  conunon  form  interrogatories  were 
addressed  to  the  witness.  The  Court  can  only  add, 
that  It  could  have  wished^  that  on  one  side^  it  had 
been  practicable  to  give  earlier  notioe^  and,  on  the 
other  side^  that  some  of  the  interrogatories,  al- 
ready settled,  had  been  administered^  and  further 
time  then  prayed. 

'But  what  is  die  Court,  at  present,  to  do  ?  Neither 
the  Proctor  for  Mrs.  Ingram^  nor  Wyatt's  Proctor, 
now  know  where  to  find  the  witness:  the  name 
even  of  the  friend  at  the  Horse.Guards(a),  through 

{a)  It  appeared,  from  the  Proctor's  statement,  that  on  the 
12th  of  October,  1827,  a  letter  from  the  brother  of  William 
Lewes  commmucated  that  William  l^ewes  was  IraTelling  he 
knew  not  where;  but  that  a  letter  addressed  to  a  friend  at  the 
Horse  Guards  would  reach  him.  To  a  letter  thus  forwarded, 
so  aaswar  arriyed  on  the  2(Hh,  dated  the  16th,  but  without  a 
post-mark,  in  whieb  the  witness  promised  to  attend,  ten  dajrs 
notice  heing  given  him  by  the  same  means^  His  attendance 
was  desired  on  November  5th,  and,  on  that  day,  between  12  and 
1  o'dock,  he  arrived,  and  wished  to  leave  London  tbe  same 
stnsiQg,  bnt  was  detained.  The  Proctor  also,  immediately 
after  the  last  Court,  had  written  to  him,  through  bis  friend  at 
the  Horse  Guards,  urging  his  attendance ;  and  to  Wyatt,  to  as- 
sist in  discovering  him. 
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1827,       ^hom  inquiry  may  be  made  for  him,  is  not  given. 

MiGHAELBCAi  Hqw,   thcD,    couM    thc    compulsory  process  be 

2/toidMi     served  ?    As  some  steps  have  been  taken  for  the 


—        purpose  of  producing  this  witness ;  and  as  heiinay, 
"°'^"'      possibly,  attend  before  the  next  Court;  as.  the 
^^^"'     facts,  also,  which  have  been  disclosed,  have  re- 


moved all  suspicion  of  contrivance  from  the 
— I  shall  so  far  rescind  my  former  order  as  to  di- 
rect the  deposition  to  be  .delivered  out,  and. to  be 
used  subject — at  the  hearing— to  all  observations  on 
its  admissibility  as  evidence.  I  shall  also  direct 
publication  to  pass  on  the  next  court<lay,  with 
liberty  to  cross-examine  this  witness,  'William 
Lewes,  if  hesh^l,  in  the  mean .  time,  appear  ac- 
cording to  the  notice  which,  I  learn  from  the  state- 
ment, has  been  forwarded  to  him.  If  he  is,  so 
cross-examined,  his  deposition  will,  of  course,  be 
admitted;  if  he  shall  not.  appear,  it  will  be  for 
the  Court  to  decide  whether  the  deposition,  shall 
be  read  at  all;  and,  if  read,  the  Court— having 
all  these  circumstances  now  disclosed  to  its  view — 
will  be  able  to  form  a  £dr  estimate  to  what  d^ree 
of  credit,  and  weight,  his  evidence  may  be  en- 
titled. 


4th 


After  publics.  On  the  fourth  session  (publication  having  passed 

wai'iio?aUow  on  the  preceding  session),  the  Court  was  moved  to 
JIJj^^J^J^^  rescind  the  conclusion  of  the  cause,  for  the  purpose 

^J|^[^Jj|^y  of  permitting  the  re-examination  of  Joseph  Snow, 

toRgesUon  aud  Edward  Townsend  Higgins,  two  witnesses 

amiQer^^  a  already  examined  on  certain  additional  articles  to 

SJU;^?!^^'^  an  allegation  given  in,  on  the  part  of  Mrs.  Barbara 

pica,h«sim.  Ingram,  and  admitted  on  the  14th  of  July,  1827. 

properly^  re 

jected  evidence :  but,  if  enential  to  Justice,  It  may  direct  a  vivd  voce  re-examinatioii  in  open 

Court. 


/ 


PREaOOATIVE  COURT   OF  CANTERBURY. 


101 


Term, 
4th  Seflslon. 

Ingram 

V. 

Wyatt. 


Per  Curiam.  1827. 

This  is  an  application,  on  behalf  of  Mrs.  Ingram,  MicHAELMAi 
to  rescind  the  conclusion  of  the  cause,  and  to 
TttUbw  two  witnesses  to  be  re-examined,  on  the  sug- 
jgestion  that  the  Examiner  had  misconstrued  the 
allegation.  It  is  not  necessary  to  call  upon  the 
Examiner  to  make  any  statement^  as  the  facts  ap- 
pear on  the  face  of  the  proceedings.  An  applica- 
tion that  a  witness,  after  publication^  shall  be 
re-exaimined,  stands  on  very  dijBferent  grounds 
fit>m  a  similar  application  before  publication^  and 
is  o^ea  to  far  stronger  objections.  The  Court 
would  require  very  stringent  matter,  before  it  set 
up  such  a  precedent ;  for  under  any  circumstancefir, 
and  in  any  mode^  it  would  be  a  most  dangerous 
experiment,  leading  to  subornation,  and  improper 
extortion  of  evidence ;  more  particularly,  in  a  suit 
that  has  already  been  depending  nearly  three  years, 
that  has  run  to  great  length  both  in  plea  and  proof; 
and  where  the  parties  in  the  country  appear  to  be 
in  such  a  state  of  hostility,  as  to  vie  in  protracting 
the  cause  to  the  utmost  possible  limit. 

It  is  said^  that  the  Examiner  has  misunderstood 
the  allegation.     It  pleads  in  substance : — 

That  since  the  accession  of  John  Clopton,  the  del 
ceased,  to  his  brother^s  property  in  May,  1818,  and 
prior  to  the  execution  of  the  will  (a),  Henry  Wyatt 
—the  party  in  the  cause— was  in  the  autumn  of 
1818,  and  in  the  following  winter^  and  also  at  va- 
rious times  in  1819,  and  in  1820,  in  the  habit  of 
c6nversing  with  different  persons  on  the  subject  of 
his  first  acquaintance  with  the  deceased,  and  of  the 

(a)  The  will  propounded  was  dat«d  on  the  21st  of  Angust, 
1821 ;  and  a  codicil,  also  propounded,  bore  date  the  Sd  of  Au- 
gust, 1822. 
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1827.       finding  him  upon  the  death  of  his  brother,  ESdward 

Michaelmas  Clopton ;  Etid  ofieti  described  his  then  state  and 

4«h  s^^    condition  ;  that,  at  such  times,  Henry  Wyatt--w 

—        the  presence  of  Joseph  Snmo  and  Edward  Totems 

V.         end  HiggvM — stated,  that  on  going  to  London 

wtaot.     yg^w)^  iiig  fathcr  to  inform  John  Clopton  of  the 

death  of  his  brother  Edward^  and  of  his  acces- 
sion to  the  Clopton  estates;  he — ^the  said  John 
Clopton — ^was  then  found  in  a  garret  in  extrmie 
filth ;  and  that  he  was  made  fit  to  attend  his  bro- 
ther's funeral  by  being  dressed  in  a  suit  of  clothes 
lEmd  a  wig  which  had  been  worn  by  his  late  brotiier. 
After  further  pleading — that  Wyatt's  father^  (who 
wrote  the  instructions  for  the  will,)  had^  during  the 
same  years,  and  in  the  presence  of  Higgins,  made 
similar  admission^  as  to  the  state  and  oondition  of 
the  deceased  ; — ^the  article  concludes : — 
1  "  That   they,   the  said  Henry   and   Richard 

Wyatt,  in  the  course  of  such  their  aforesaid  con- 
versations, gave  such  representations  of  the  ge- 
neral  conduct,  habits,  and  manner  of  the  said 
deceased^  as  left  no  doubt  in  the  minds  of  the  pet^ 
sons  to  whom  they  were  so  given^  that  the  said  John 
Clopton  was  a  person  of  weak  and  imbecile  mind, 
and  Was  so  considered  and  treated  by  the  said 
Henry  Wyatt  himself,  and  by  his  father/* 

In  strict  interpretetion,  the  words  taken  separately 
have  been  rightly  construed^  though^  from  the  oon- 
taxt^  it  would  appear  that,  probably,  they  were  not 
inteoded  to  be  thus  limited :  but  the  pleading  should 
have  been  so  constructed  as  to  be  unequivocal; 
which  might  have  been  effected  by  adding  a  &w 
words.  The  ambiguity,  I  have  no  doubt^  would 
have  been  avoided^  if  the  ftoctor  had  not,  at  the 
time  of  bringing  in  his  allegation,  been  required — 
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under  tbe  special  circuinBtances  of  the  case^  iiiime«-      i^- 
diately-^n  Court,  to  insert  in  his  plea,  the  names  mi^hablmia 
of  the  witnesses  in  whose  presence  it  was  intended    ^J|^2j^ 
to  proYe  that  the  conversation  passed.    This  slight       — 
andfoimal  error  might  thus  easily  have  arisen.  But,      "^^ 
perhaps,  considering  the  whole  article  together^     ^v^^- 
the  true  meaning,  even  now,  is  not  that  which  has 
been  attributed  to  it ;  and  if  the  construction  of  an 
article  be  doubtful-*--an  Examiner  would  act  more 
prudsntly  in  taking  the  evidence  down^  and  leav- 
ing it  to  the  Court  to  reject  it  afterwards — ^if  extni^ 
articulate. 

I  caimot,  however,  see  what  possible  advantage 
can  arise  from  a  re-examination  to  declarations, 
made  eight  years  ago.  Higgins,  says,  he  cannot 
at  this  distance  of  time  remember  what  passed : — 

'^  To  the  best  of  his  recollection,  and  as  he 
baa  no  doubt,  he  never  heard  Henry  Wyatt  say 
any  thing  about  the  deceased  in  this  cause,  in 
the  pre$ence  of  Joseph  Snow :  he  remembers 
that,  on  some  occasions,  when  Richard  Wyatt 
was  dining  with  the  deponent,  he  spoke  of  the 
deceased;  but,  after  all  due  consideration  and 
reflection,  he  is  unable  to  call  to  mind,  with  any 
accuracy  or  certainty,  what  Richard  Wyatt  so 
said.  He  has  no  reoollecdon  at  all  of  any  parti- 
cular time  when  Richard  Wyatt  said  any  thing  to 
him  on  the  subject  of  the  deceased,  and  his  recol* 
kfction  of  what  Richard  Wyatt  may  have  said,  and 
did  say  to  him  at  any  time,  is  so  very  imperfect 
and  indistinct,  thfU  he  cannot  undertake  to  depose 
thereto,  either  to  particular  expressions,  or  the 
general  nature  and  effect  thereof/' 

There  could,  then,  be  no  use  in  again  examining 
him ;  aud  it  has  been  remarked,  that,  from  his  own 


Wyait. 
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1627.       observatiOQ^  he  has  spoken  strongly  in  support  of 
Michaelmas  sanily  i—rOfi  the  15th  inteiTogatory  he  says,  "  lie 

J^^^,>     did  consider  and  treat  tlie  deceased  as  a  perscm 
—       competent  to  do  acts  of  business,  and  to  enter  into 

^°^     legal  engagements  aflfecting  his  property  ;'^  and  the 
question  is  not — ^in  what  state  the  deceased  was  at 
the  time  of  his  brother's  death,  but,  at  the  time  of 
making  his  will. 
'    Snow  admite  conversations  were  held  :— 

^'  While  on  a  visit  to  Henry  Wyatt  in  the  early 
part  of  the  year.  1820,  the  said  Henry  Wyatt  did 
occasionally^  when  sitting  with  the  deponent  after 
dinner,  speak  to  him  on  the  subject  of  his  first 
acquaintance  with  John  Clopton,  and  of  the  state 
in  which  he  found  him  after  the  death  of  his  bro- 
ther Edward;  but  Edward  Toumsend  Higgins 
was  not  present  on  any  such  occasion/' 

It  is  not  probable  that  Wyatt  would  make  de* 
clarations  asserting  his  own  frauds  and  the  de- 
ceased's incapacity ;  and  the  party ^s  answers  to^ 
this  allegation  have  been  brought  in.  To  re-exa- 
mine^ then,  to  recollections  of  conversations  taking 
place  in  the  ordinary  intercourse  of  society — and 
passing  eight  years  ago,  would  be  quite  nugatory. 
It  is  scarcely  possible  to  suppose  thai  it  could 
bring  out  material  evidence :  with  the  mass  of  de- 
positions already  before  it,  it  is  not  to  be  expected 
that  such  matter  could  have  any  influence  on  the 
decision  of  the  Court.  At  all  events,  the  present 
application  is  of  so  very  extraordinary  and  danger- 
ous a  nature^  that  it  certainly  would  not  be  con- 
sistent with  due  precaution  to  grant  it  in  its  present 
shape.  The  case,  however,  I  presume,  is  just 
ready  for  hearing,  though  I  know  not  whether  it 
is  intended  to   give  in  an   exceptive  allegation. 


Ikgram 
Wyatt; 
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Should,  therefore,  the  Court — against  whom  the      1827. 
cause  is  never  concluded  {a) — find,  at  the  hearing,  MicHAELMAi 
that  the  facts  are  so  very  nicely  balanced^  that  its    w^^? 
decision  may  turn  upon  such  evidence  of  loose  de- 
clarations— made  after  dinner — ^It  will  not  be  pre- 
cluded fitHn   admitting  them^    if   taecessary  and 
essential  to  justice.    But  in  that  case^  I  should, 
probably,  adopt  a  course — not  very  usual — ^but  not, 
altogether,  unprecedented — of  issuing  a  monition 
to  the  witness  to  appear,  diid  undergo  a  vivd  voce 
examination    in  open  Court,  when   his  answers 
might  be  taken  down  by  the  Registrar.   That  would 
be  the  only  safe  way — and  which  the  Court  is  fully 
competent  to  adopt. 

At  present,  I  reject  the  motion,  reserving  the 
question,  as  to  the  costs  of  making  it^  to  the  final 
bearing  when  I  shall  see  the  whole  case. 

Motion  refiised.' 


K£1INT  V.   JACKSON. 


On  Motion. 


Ann  Whitehead,  after  bequeathing,  by  her  An  infentoiy 
yrill  and  codicil,  certain  legacies^  amongst  others  ^y^^^ 
to  Barnard  and  Mary  Kenny^  directed  the  residue  S^^'b^ 
of  her  effects  to  be  divided  between  Barn^d  and  reddnwyio- 
Mary  Kenny,  and  appointed  the  Reverend  Thomas  givenardeMe. 
Jackson,  and  Algernon  Wallington^  executors. 

On  the  22d  of  March,  1822,  this  will  and  codi- 
cil were  proved  under  16,000/.,  in  the  Prerogative 
Courts  by  Mr.  Jackson, — the  other  executor  having 

(a)  Vide  Oughton,  tit.  117.  §  3  (m). 
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1827.      renounced.    A  citation  had  since  been  served^  at 

MicHAKLMAs  ^^  instancc  of  Barnard  Kenny^  one  of  the  resi* 

^J'^jJoD.    d^^^y  legatees,  upon  Mr.  Jackson,  for  an  inventory 


and  account;  who  prayed  to  be  dismissed,  on 
«.  exhibiting  a  release,  signed  by  the  two  Kennys, 
^^****'''  a?  well  for  their  l^acies  as  for  the  residue.  The 
release  was  dated  on  the  11th  of  December,  1823,  at 
which  time,  it  was  stated,  Barnard  Kenny  was  a 
minor.    The  amount  of  the  residue  did  not  appear. 

LwhrngtoHj  .in  support  of  the  motion. 

Dodson^  cantrd. 
Per  Curiam. 

It  is,  I  consider,  a  matter  of  duty  for  an  executor 
to  deliver  an  inventory  and  account,  when  properly 
called  upon  for  that  purpose ;  and,  in  ord&r  to  exo- 
nerate himself  from  all  liability,  it  is  always  most 
prudent  to  exhibit  it  before  a  final  settlement.  This 
Court  will  not  enter  into  the  question — ^how  this  re- 
lease was  obtained,  nor  whether  it  is  valid — It  can^ 
not  judge  of,  nor  notice  such  instruments.  Barnard 
Kenny,  when  he  executed  the  release,  was,  certainly, 
a  very  young  man«-reven  if  lie  had  attained  tus  ma- 
jority, and  having  now,  as  one  of  the  residuary 
legatees,  demanded  an  inventory  and  account,  they 
must  be  produced  without  delay;  they  nfiay, 
perhaps,  be  the  means  of  discovering  an  unfair 
settlement ;  while,  on  the  other  hand,  if  the  exe- 
cutor has  been  vexatiously  cited  in  this  matter, 
he  may  be  able  to  obtain  relief  in  another  Court ; 
but,  in  this  Court,  the  release  cannot  avail  him — 
it  is  no  bar  to  the  present  claim. 

Inventory  and  account  ordered. 
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On  Motion. 

1827. 


i**> 


JoflM  Far^uhar^  late  of  Fontfaill  Abbey^  died  micbammjum 
iw  the  eth  of  July,  1826;  and,  oa  the  15th  of  4^^^ 
December  f<41owiDg,  letters  of  administration  were  -^  ^^^  ^^^ 
granted  to  John  Farquhar  Fraaer,  his  nephew,  and  contettiiiff^ 
one  oi  the  next  of  kin,  on  the  suggestion  that  the  ed  bf 
deceased  had  died  intestate*    That  administratioQ  ^*^t »  de. 
had  since  be^i  called  in,  upon  a  decree  to  show  a«ecitii«au 
cause  ^'  why  a  probate  of  the  will  and  codicd  of  eated  mder 
the  deceased,  or  of  an  authenticated  copy  thereof,  teepfOMd. 
xxad&r  seal  of  the  Supreme  Court  of  Judicature  af  ^-'* 
Fort  William  in  Bengal,  should  not  be  granted 
to  David  CoIyiu,  one  of  the    executors  therein 
named/^ — ^The  will  and  codicil  were  respectively 
dated  on  the  7th  of  March,  1814. 

PkUUnuire  and  Lushingtony  for  the  next  of  kin^ 
now  moved  the  Court  to  direct  decrees,  (by  letters 
di  request,  if  necessary)  to  see  proceedings,  to  be 
iBBued  against  the  several  surviving  executors,  and 
adl  parties  interested  und^  the  said  will  and  codicil. 
.  Dodion^  finr  the  executor,  submitted,  that  the 
oourse  proposed  to  be  pursued  was  novel,  and 
would  be  att»ded  with  great  expence  and  delay, 
ftom  the  veiy  numerous  legatees  whom  it  would 
^  necesepury  to  serve  in  Scotland;  and  that  it 
would  lead  to  no  beneficial  result,  inasmuch  as  all 
the  parties  uiider  the  will  would  be  bound  by  the 
Ms  f^  the  surviving  executor. 


COLTIK 

V. 
FftASBE. 


109  cases  determined  in  the 

1827.  Judgment. 

MicHAVLMAs  Sir  John  Nicholl. 

4th  SMion  Ti^i^  is  an  application,  at  the  instance  of  a  next 
of  kin — ^himself  called  upon  to  see  a  will  and  codi- 
cil propounded — for  a  decree  against  all  persons 
interested  under  the  papers,  either  as  l^atees  or 
otherwise,  to  "  see  proceedings,^'  as  it  is  technically 
expressed.  Certainly,  in  the  usual  course  of  prac- 
tice, such  decrees  issue  only  against  the  next  of 
kin  of  a  testator,  and  at  the  promotion  of  the  exe- 
cutor, or  of  the  person  propounding  a  will.  But 
in  the  case  of  Calder  v.  Calder,  which  occurred 
here  in  1792,  the  party  obtained  a  decree  against 
all  persons  in  general  to  appear,  and  propound 
a  will — ^that  case  arose  upon  a  change  of  cir- 
cumstances in  the  testator,  occasioned  by  his  mar- 
riage, and  the  birth  of  a  child.  The  applica- 
tion, then,  is  not  unprecedented ;  and  the  present 
case  is  under  very  special  circumstances.  A  wili, 
which  was  executed  in  the  East  Indies,  so  far  back' 
as  the  year  1814,  is  now  attempted  to  be  set  up, 
and  the  ground  of  opposition  is,  as  I  understand, 
that  it  has  been  revoked.  And  although  it  is  true 
that  the  act  of  the  executor — being  the  appointee' 
of  the  deceased-^— would,  to  a  certain  extent,  bind 
all  persons  interested  under  the  will ;  yet  some 
party  might,  perhaps^  at  a  future  time,  allege  col- 
lusion. It  is,  therefore,  highly  expedient,  in  a 
case  of  this  nature,  to  pursue  the  course  which  is 
proposed ;  particularly  as  the  grant  of  the  decree 
cannot  occasion  any  prejudice  to  the  adverse  party ; 
for  the  inconvenience,  if  any,  will  Ml  upon  die 
next  of  kin  who  make  the  application. 
The  Court  directs  the  decree  to  issue ;  and  re- 
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commeods  that^  as  some  of  the  I^atees  may  hap-  1^27: 

pen  to  be  dead^  care  should  be  taken  to  cite  their  micmlma» 

rq^reaentati ves :  the  decree  should  be  framed  in  J^» 

the  largest  terms — against  all  persons  in  general.  — 

Motion  granted.  ^V"" 

FlUSBft. 


•  I 


BURROWS  V.   BURR0WI3. 


Bentlst  Burrows  died  on  the  second  of  April,  imtmctioiiB 
18S7^  leaving  behind  \nm  a  widow,  the  party  in  ^LdJ^  the^' 


this  caiise^ — a  mother— three  brothers — ^two  sisters  J^^J^ 
— and  eight  nephews  and  nieces,  the  children  of  a  ^^^^ 
deceased  brother,  and  sister.  His  property  was  of  valid,  if  the 
theTalueQf286(M.  S^fpT^ 

The  widow  propounded,  as  his  last  will,  an  un-  J^Ia^  ^  if 
executed  paper^  in  theifwm  of  instructions;  which  there  is  no  ert. 
was  opposed  by  Thomas  Bentley^  one  of  the  bro-  nm^.V^e 
thers,  who  prajred  die  Court  to  pronounce  that  the  STinto^ 


deceased  was  dead  intestate.  **S  the  com- 

Lushingtan  and  Dodwn^  for  the  widow.  ode,  three 

Addams  and  Salualhify^  cantrd:  wu^s,  wui 


Judgment.  S!l  paper  by 

Sir  JOHH  NiCHOLL.  nriAiganfa^. 

ference  or  pre> 

Two  points  have  arisen  in  the  course  of  the  argu-  TioDflderaDge. 
ment.  The  first — ^whether  this  upexecuted  paper  "^ ' 
is  sufficiently  sustained  by  circumstances  to  be  the 
last  intention  of  the  deceased.  The  second--^Mlie- 
tber  its  vaUdity  is  not  aflfected  by  his. insanity.  In 
respect  to.  the  first  point,  it  is  a  principle  well 
known  here,  that  if  unexecuted  instructions  are 
proved  to  embody  the  fixed  and  final  intention, 
i^ich  instructions  the  deceased  was  prevented  re- 
ducing into  a  more  r^iilar  shape  only  '^by  the  act 
of  Gqd,'^  or  by  some.unexpected  circumstance,  that 


Bvmnvm 
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^^^*      then  they  will  have  the  saitie  force  as  a  complete 
MioBASLMAi  and  formal  will. 

aaSSHhk  On  Friday,  the  30th  of  March,  1827,  the  deceaged 
went  to  his  solicitor,  Mr.  Scott  (whom  he  had  be* 
J^Z  ^^^  employed),  for  the  purpose  of  giving  instruc* 
tions — this  evidences  the  animus  test^ndi,  said  that 
it  originated  with  the  deceased  himself :  he  gave 
those  instructijms  fully,  except  9S  to  the  names  of 
the  executors ;  his  primary  object  was  to  bequeath 
every  thing  to  his  wife  for  her  life^^^on  diat  point 
he  manifested  no  hesitation^  but  he  doubted  about 
ffae  mode  of  dividing  the  remaining  interest 
among  his  large  &mily.  Mr.  Scott,  oh  (be  first 
article  of  the  all^ation,  thus  relates  what  passed  y 

'^  On  returning  to  his  offices  about  11  or  12 
o'dock  in  the  forenoon  of  Friday,  the  dOth  of  March, 
he  found  the  deceased  waiting  thope  to  see  him ; 
that,  stfter  some  couversaticm,  the  deceased  said  he 
wished  to  know  bis,  the  d^nment's,  charge  for 
making  a  will.  The  deponent  replied  that  it  dfr< 
pended  on  the  trouble  taken,  and  that  it  might  be 
very  little  or  it  might  be  a3Nlcb«  The  deceased  then 
observed,  *  Well  then,  we'll  say  no  more  alM>ut 
that — ^I  wish  to  make  my  wiU,'  or  to  that  effect ; 
and  then  proceeded  to  give  him  instructioiiB,  making 
observations  thereon,  as  he  proceeded :  the  deponent 
ftinks  that  the  deoesused  first  remarked,  ^  that  he 
had  deferred  making  his  will  for  some  time,  but 
was  then  determined  to  do  it.'  '^ 

This,  then,  was  no  hasty  thought,  but  a  pre- 
meditnted  and  decided  purpose. 

^^  That  he  had  so  many  nephews  and  nieces  that 
It  puzzled  him  how  to  leave  his  property  so  as  to 
liati^  aQ  parties.*' 

It  does  not  necessarily  foHow,  I  thiak,  from  ikiBj 
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that  he  intended  to  leave  something  to  each  of      l^. 
ihem — that  itself  might  produce  dissatis&ction^  nor  MicHAcucAf 
can  any  inference  be  deduced  from  it^  that  he    442[|^;„ 
might  not^  intentionally,  omit  his  brother  Thomas^        — 
or  the  children  of  his  brother  William ;  for  Algar^«         v. 
to  the  third  interrogatory,  answers: —  BuKEoWf. 

'^  The  respondent  never  heard  the  deceased  ex- 
press any  r^ard  or  affection  for  his  brother  Tho- 
mas, or  far  any  of  the  children  of  his  deceased  bro- 
ther William.  She  never  saw  any  of  them  in 
Gcmipany  with  the  deceased  at  his  house,  but  has 
often  seen  his  other  rdations  there/^ 

Trigg's  evidence,  on  this  interrogatory^  is  to  the 
same  effect. 

^  The  respondent  never  heard  the  deceased  ex- 
press, at  any  time,  any  particular  regard  or  affection 
for  any  of  his  brothers  or  sisters,  or  for  any  of 
thciT  children.  He  never  saw  the  deceased  in 
company  with  any  of  them^  except  his  brother 
David  and  Thomas  Carter,  and  to  Uiem  he  be- 
haved in  a  very  friendly  manner ;'' 

But^  even  supposing  these  omissions  to  have 
proceeded  from  want  of  recollection-^that  would 
not  be  of  sufficient  importance  to  render  these 
instructicms  a  nullity. 

Soott  proceeds  witii  his  account : — 

*'The  deponent  proposed^  that  the  deceased 
riiould  teil  him  what  his  property  was,  and  begin 
widi  the  firediold.  The  deceased  assented ;  but 
observed,  at  the  same  time,  that  his  wife  was  to 
have  all  for  life.  He  dien  proceeded  to  take  down 
the  devise  for  life  of  the  freehold  property  to  the 
deceased's  wife,  and,  on  inquiring  of  the  deceased 
to  wbmn  the  freehold  was  to  go  at  his  wife's  death, 
the  deceased  mentioned  tihie  names  of  several  of  his 
brothers  taid  sisters/' 
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1827.  The  deceased  then,  minutely  and  r^^ularly,  de- 

MicHABLMAt  scribed  the  particulars,  and  what  disposition  he 
J^l_    wished  to  be  made  of  the  leasehold  property,  then 
of  the  funded,  and  then  of  the  residue. 

At  length  the  instructions  were  concluded ;  they 
BuRRowf.  ^Qf^Q  read  over,  and  approved  by  the  deceased^ 
who  directed  that  a  draft  should  be  prepared:  no 
doubt,  therefore,  can  exist  that  they  were  final,  as 
far  as  respected  the  disposition  of  his  property,  and 
that  they  only  wanted  the  names  of  the  executors 
to  render  them  complete.  The  same  day,  Triggs, 
an  intimate  fiiend,  called  upon  and  sat  with  him 
the  whole  evening,  and  in  the  course  of  conversation 
the  deceased  observed  to  him  : 

^'  He  had  been  giving  instructions,  that  day,  to 
Mr.  Scott,  his  solicitor,  about  his  will,  and  asked  the 
favor  of  deponent  to  be  his  executor ;  he  told  him.he 
would.  The  next  morning  he  received  a  message 
from  the  deceased,  that  he  wished  to  see  him 
again,  who  then  described  to  him  the  instructions 
he  had  given  to  Mr.  Scott,  and  requested  the  de- 
ponent to  look  over  the  deeds  relating  to  his  pro- 
perty, which  he  produced  from  an  iron  chest ;  and 
deponent  looked  them  over,  and  found  them  cor* 
rect." 

This  wifness  does  not  suggest,  that  any  change 
of  intention  was  expressed,  on  the  part  of  the 
deceased,  during  ihis  interview;  he  only  seems 
to  have  doubted  whether  his  property  was  cor- 
rectly described,  and,  being  convinced  of  thatfeict, 
he  was  satisfied. 

The  draft  was  directed  to  be  ready  on  Monday, 
the  2d  of  April.  About  four  o'clock  in  the  morn- 
ing of  that  day,  that  is  before  the  time  appointed 
for  the  deceased  again  to  go  to  his  solicitor,  he 
died;  and  thereby  was  prevented . from  carrying 
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hismtentionainto  effect.   These fects,  then, are suf-       I827 
^t  to  render  the  mstractions  valid,  and  entitle  „.— ' 


^UfAS 

Term, 


t 


K^  ,  ^,  "'•    ■'»^«er  tney  bad       Term 

teen  read  over,  and  approved,  and  the  draft  ordered     *"  *«^^ 

there  is  no  reason  to  presume  a  change  of  intention'     ^^-. 

^one  prevented.  As  an  nnexecnted  paper,  there- 
f^'%'^  ^J^^^'^^*^Y^^PPorted,  unless  its  validity 
IS  affected  by  extrinsic  circumstances.  ^ 

vaS^*??^r.!A*^  "^"^  point-^whether  its 
validity  18  affected  by  msanity  on  the  part  of  the 

dec««ed--that  is,  whether  he  was  incompetent  to 

do  a  testamentary  act,  as  it  is  admitled^t  be 

swmed  till  the  contrary  is  shown.  Before  actual 
derangement  takes  place,  its  appreach  ^it 
neraUy  notified  by  agitation,  and  nervous  L^. 

S^^W  t^  "  .^^"°S^  8irl,  to  whom  Thav; 
already  refen«l,  gives  the  following  evidence  I 

wei,i;rcmtd*a;t^rr^*^"^^- 

op  the  S^ay  mor^n^  b  "pJXr: 
recovered  again  by  the  time  Mr.  Tri^h^  ar 
nved.  About  eight  o'clock  that  mining  Z 
deceased  was  walking  about  the  room  ap,^n«v 
^.tated  and  talking  wildly;  but  he  c^^^^ 
stairs  shortly  afterwards  to  breakfastrTd^^" 

«ased  at  both  the^times  of  Mr.  Tri«.«  ShW 
upon  him.  weU  knew  and  miderstood  whf^  he  S 
and  did,  and  what  was  said  to  him  " 

nJ^T'i^.  r"^  *««>  for  to  say,  that  this  is 
proof  of  actual  derangement-even  for  the  sho^t 
time  that  this  agitation  continued-^„d  thlt^ 
Vol.  I,  •»  ' 
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1827.  was  subsequent  to  the  giving  of  the  instructions. 
MicHABLKAs  ^^  Ffiday,  and  Saturday,  he  conversed  with  his 
friend  Triggs :  he  repeated,  as  I  have  before  said, 
the  instructions ;  he  asked  him  to  be  his  executor ; 
and  Triggs  saw  no  appearance  of  insanity,  for  he 
thus  deposes  to  the  third  artick : — 

'^  Deponent  went  to  the  deceased  about  nine 
o'clock  on  Saturday  morning,  the  Slst  of  March, 
and  remained  with  him,  on  that  occasion,  about 
an  hour  and  a  half  or  two  hours :  that  upoa  both 
occasions  of  his  seeing  and  conversing  with  the 
deceased^  he^  the  deceased,  was  of  sound  mind, 
memory,  and  understanding.  He  conversed  quite 
rationally  and  sensibly,  as  much  so  as  he  ever  did 
in  his  life,  and  perfecdy  knew  and  understood  what 
he  said  and  did,  and  what  was  said  to  him.  He 
was  as  collected  as  ever  the  deponent  saw  him  in 
all  his  life.'^ 

Mr.  Scott^  the  solicitor,  speaks  to  the  deceased's 
capacity,  at  the  time  of  taking  thea^  instructions, 
in  his  deposition  on  the  second  article : — 

''  The  deponent  considers  the  deceased  to  have 
been  of  sound  mind^  memory,  and  understanding 
during  the  transaction.  There  was  nothing  in  his 
manner  or  deportment  which  led  the  deponent  to 
doubt  his  competency  to  give  the  instructions  for 
his  will,  which  he  did  give.  His  manner  was  ra- 
ther hurried^  and  somewhat  agitated;  or,  rather^ 
what  is  more  generally  termed,  flurried,  which  the 
deponent  attributed  to  the  occasion,  and  to  his 
being,  what  is  termed^  a  nervous  man.  Sometimes, 
when  about  to  answer  the  deponent's  inquiries,  he 
appeared  a  little  embarrassed.  There  was,  how- 
ever, nothing  irrational  in  his  conversation  or  de- 
portment; but  he  discoursed  rationally  and  sen- 
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mUy,  and  appeared  to  the  deponent  well  to  know       1827. 
and  understand  what  he  said  and  did,  and  what  nicnAXLUAM 
was  said  to  him.     The  deponent  considers  him  to     ,J^^ 
have  been  fully  capable  of  giving  instructions  for, 
and  of  making  and  executing,  his  will.'^ 

On  the  evidence^  then,  to  which  I  have  referred,  ^''»**^» 
and  with  no  attempt  to  show  any  thing  to  the  con* 
trary^  it  is  impossible  to  hold  that  this  act  should 
be  invalidated  on  account  of  insanity;  and  I, 
therefore,  pronpunce  for  these  instructions  as  con- 
taining the  will  of  the  deceased. 

An  application  for  costs,  out  of  the  estate,  was 
not  objected  to^  and  was  granted. 


PW*>V— ^i^ 


HUBJLB   V.   CLARK^    FORMBRLY    HORNER, 


The  nature  of  the  case  set  up,  in  this  suit,  is  suf<-  when  a  testa.. 
ficiently  explained  in  the  following  affidavit  of  iH^^t^itT 
Mrs.  Clark — ^the  party  in  the  cause : —  Sl^S^th 

^'That  she  was  a  mece  of  the  deceased^  and  re-  of  the  alleged 
sided  in  her  house^  and  attended  upon  her ;  that  a  to  have  been 
few  days  after  her  death,  but  previous. to  her  fune-  ll^n^f^ 
ral,  Httble,  the  deceased's  son,  came  to  the  house,  ^^  ^^t 

J  ^1  11  •!         tionsBmitbe 

and  went  ii|to  her  bed-room,  where  he  remained  a  proved  by  the 
considerable  time;    that^   on  coming  out  of  the  moitirtr^lgent 
Toom,  be  informed  the  appearer  that  the  deceased  ®^<'^'^* 
bad  told  him,  "^  that  she  had  placed  in  a  drawer  or 
box  in  her  bed-room  a  paper  or  papers  containing 
beque^  or  legacies  of  certain  articles  to  her,  the 
appeurer,  and  another  niece,  to  a  nephew,  and  also 
to  a  sister  of  the  deceased ;  that  he  had  searched  in 
the*  room,,  and  could  not  find  either  the  paper,  or 
«me  money,  of  which  his  mother  had  informed 
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1SZ7.  him.^  That  she,  being  much  surprised  at  this 
MicBAELiiAs  communication,  and  anxious  to  find  the  paper, 
itfa'scarioii  immediately  after  Huble  had  left  the  house,  re- 
—  quested  Mrs.  Prior,  who  also  resided  in  the  house, 
"fT*"  to  make  a  further  search  in  the  same  room ;  and 
^^*^'^*  that  they  found  in  a  box  (where  the  deceased  kept 
her  dresses)  under  the  bed,  a  paper  in  her  own 
hand-writing,  in  which  she  gave  to  her  sister,  Eli- 
zabeth White,  100/. ;  to  her,  the  appearer,  aiid 
Maria  Brown,  another  niece,  60/.  each;  and  to 
her  nephew,  Samuel  Homer,  40/. ;  that  the  paper 
was  wrapped  up  together  with  four  separate  rolls 
of  notes,  of  10/.  each  respectively,  corresponding 
to  the  bequests,  and  amounting  in  all  to  260/. ; 
that  she,  the  appearer,  replaced  the  whole  in 
the  box  in  the  same  state  in  which  she  had  found 
them.  That,  in  a  day  or  two,  Huble  again  made 
a'  further  search  in  the  bed-room,  after  which 
she  asked  him  ^  if  he  had  found  what  he  was  look- 
ing for' — ^when  he  replied — '^not  exactly,  but  I 
dare  say  it  will  be  all  right;*  and  shortly  after- 
waids  he  went  away,  apparently  satisfied.  That 
after  the  funeral,  Huble,  the  appearer,  and  others 
of  the  relations  of  the  deceased,  met  together,  and 
Huble  then  informed  them  of  his  having  found  the 
testamentary  paper  with  the  several  b^iiests^  but 
stated  the  amounts  respectively  to  be  considerably 
under  what  she  well  knew  to  be  the  actual  sums, 
in  c(»isequence  whereof  she  immediately  disclosed, 
that,  together  with  Mrs.  Prior,  she  had  previously 
found  and  perused  the  paper,  and  examined  the 
bank-notes,  as  before  set  forth,  and  then  enumer- 
ated the  bequests,  in  contradiction  to  Huble^s 
statement ;  that  Fawcett,  his  solicitor,  was  present, 
and  admitted  Huble  was  in  possession  of  the  tes- 
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taniieQtary  paper,  and;  taking  a  card  from  his      ^®^* 
pockety  read  therefrom  the  several  bequests,  agree-  michablhas 
ably  to  the  statement  made  by  Huble,  whereupon    4^^|SI^ 
she  denoanded  of  Fawcett  the  production  of  the       — 
paper,  who  replied,  that  he  had  left  the  same  at         «. 
home^  but  that  it  should  be  produced ;  that  she      ^^^"•^"• 
has  never  since  seen  it ;   but  believes  it  now  re- 
aiains  in  the  hands^  custody,  possession^  power/ or 
control  of  Huble  or  of  Fawcett.*' 

This  affidavit  was  sworn  on  the  23d  of  Novem- 
ber, 1826 ;  and,  on  the  same  day,  (being  the  3d 
session  of  Michaelmas  Term  J  it  was  brought  into 
the  registry,  and  the  Court,  on  the  application  of  a 
proctor^  on  behalf  of  Mi*s.  Ckrk^  decreed  a  moni- 
tion against  Huble,  and  Fawcett^  to  bring  in  the 
paper;  who,  in  their  respective  affidavits^  made 
oath  ''  that  no  paper,  or  testamentary  disposition  of 
the'  party  deceased,  had^  at  any  time  whatever, 
ccHiie  to  the  possession,  or  knowledge,  of  either  of 

them''  (a). 
Lmhingtan — for  Mrs.  Clark. 
Dadson — contra. 
Judgment. 

Sir  John  Nicholl. 

This  is  a  case  of  no  very  common  occurrence. 

A  testamentary  schedule  has  been  propounded^* 

which  has  not  been  produced,  .but  is  allied  to 

have  been  in  existence  at  the  time  of  the  deceased's 

(a)  In  the  case  of  Oolvin  v.  Fraser,  on  an  objection  to  an       By-day. 
aliidaTit  of  Harry  Phillips,  **  that  no  testamentary  paper  of  the        M.  T. 
deceased  (Mr.  Farquhar)  had,  at  anytime,  come  to  his  Aanc^  or 
possession,  or  now  is  nnder  his  power  or  control  ;*' — 

He  CoujLT  pronounced  the  affidavit  insufficient,  as  it  did  not 
proceed  to  state— thst  no  such  paper  had  come  "  to  his  Amptp- 
ledge.** 
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death.  It  has  been  propounded  on  bdis^,  and  mk 
contained  in  the  affidavit^  of  Mrs.  Claik — a  legatee 
under  it,  and  a  niece  of  Sarah  Hubk — ^the  party 
deceased;  whose  son  and  only  child-*- William 
Huble — ^has  opposed  it.  She  died  on  the  22d  of 
September,  1825;  but  no  steps  were  taken  to 
institute  this  suit  till  Michaelmas  Term,  1826. 

The  first  article  of  Mrs.  Clark's  allegation  thus 
states  the  history  of  the  deceased.  That  she  was 
a  widow,  leaving  an  only  child — ^wbo  would  solely 
have  been  entitled  to  her  estate,  if  she  had  died 
intestate. 

The  second  article  thus  proceeds — "that  Sa- 
rah Huble,  having  an  intention  to  bequeadi  cer* 
tain  legacies  to  her  sister,  Elizabeth  White,  to  her 
two  nieces,  Elizabeth  Homer  and  Maria  Brown, 
and  to  her  nq)hew,  Samuel  Horner,  wrote  on  a 
slip  of  paper,  '  Sister  White  lOOi.,  Elizabefli 
Horner  60/.,  Maria  Brown  60/.,  Samuel  Homer 
40// — and  she  wrapped  the  same  in  paper  with 
four  rolls  of  Bank  of  England  notes,  of  the  value 
of  ten  pounds  each  respectively,  corresponding, 
in  their  amounts,  to  the  four  legacies,  and  inakiiig, 
in  the  whole,  the  sum  of  260/. ;  and  deposited  them, 
so  wrapped  up,  in  a  box  (under  her  bed),  in  which 
she  kept  her  dresses.*' 

If  this  allegation  be  proved,  such  a  paper, 
accompanied  by  the  bank-notes,  would  be  of  tes- 
tamentary validity.  But  it  would  require  the 
most  stringent  evidence  to  establish  a  paper  which 
is  ilot  forthcoming,  whicb  is  hot  supposed  to  have 
been  lost,  nor  suggested  to  have  been  destroyed  by 
accident,  but  of  which  Mrs.  Clark  directly  charges 
a  fraudulent  suppression  by  the  son.  Unfortunately, 
on  one  side  or  on  the  other,  there  must  have  been 
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fraud  and  falsehood;  but  at  all  events^  when  a      1B27« 
parfy  imputes  such  iniquitous  conduct,  he  must  be  micnA^iMAt 
prepared  to  support  his  case  by  clear  and  indis-    ^^J^;,^ 
putable  evidence^      Three   witnesses  have  been       — 
examined  on  either  plea,  and  the  answers  of  both        «. 
parties  have  been  taken^  but  have  not  been  read,      c**^^**- 
it  Is  most  material,  however,  to  inquire  what  has 
been  asserted — ^what  admitted — what  denied — and 
what  proved. 

The  third  article  of  Mrs.  Clark^s  plea  goes  on 
to  allege — ''  That  Elizabeth  Horner  lived  in  the 
same  house  with  the  deceased^  and  attended  upon 
her,  for  some  time^  previous  to  her  death ;  that  after 
the  deceased's  deaths  but  prior  to  her  funeral^ 
Huble  went  into  the  deceased's  bed-room^  where 
he  remained  a  considerable  time ;  and^  on  coming 
out,  informed  Elizabeth  Homer  that  the  deceased 
had  stated  to  him  that  she  had  placed  in  a  drawer, 
or  hox,  in  the  bed-room  papers  containing  certain 
l^facies  for  her  and  for  another  niece  and  nephew^ 
and  also  for  a  sister  of  the  deceased ;  but  that  he 
had  searched  in  the  room^  and  could  not  find  either 
the  paper,  or  the  money^  which  his  mother  had  in- 
formed him  of,  and  he  then  left  the  house.'' 

Of  this  most  important  declaration  of  Huble 
there  is  no  proof  whatever :  only  one  witness  has 
been  examined  to  the  article,  Mrs.  Prior,  the  mis- 
tress of  the  house  where  the  deceased  lodged  ;  and 
she  thus  concludes  her  deposition  on  this  article — 

"  That  she  knows  not  what  conversation  took 
place  between  Huble  and  his  cousin^  the  said 
Elizabeth  Clark.'' 

She,  therefore^  does  not  prove  the  declaration. 
The  answers  have  not  been  read ;  the  Court,  then, 
presumes  that  they  deny  it ;  and  Huble's  alle- 
gation positively  contradicts  the  fact . 
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1S27.  The  fourth  and  fifth  articles  plead  the  findings 

Michaelmas  ^^^  hand-writing.     The  fourth  is  to  this*  effect — • 

4tb  s^Ln.    ''  That  Homer,  being  much  surprised  at  Huble's 

—       communication  to  her,  proceeded  with  Mrs.  Priolr, 

V.  who  redded  in  the  house^  to  the  deceased's  bed- 

^''***'      room ;  that  after  searching  some  time,  they  found 

the  testamentary  paper,  with  the  bank  notes  [as 

described  in  the  second  article] ;  that  they  perused 

the  paper,  and  counted  the  notes,  and  replaced 

them  in  the  box  in  the  same  state  in  which  Ibey 

were  found/* 

Now  this  is  a  very  material  part  of  the  case ; 
and,  on  these  articles,  again,  Mrs.  Prior  is  the 
only  witness.  She  is  far  advanced  in  life,  being 
seventy-six  years  of  age ;  her  eye-sight  is  bad ; 
on  looking  at  the  signature  to  her  deposition  it 
appears  as  if  she  could  hardly  see  to  write  her 
o^'n  name,  for  it  is  scarcely  legible.  She  admits, 
in  answer  to  the  eighth  interrogatory,  that  there 
had  been  some  diflferences  between  her  and  Huble 
about  the  rent,  and  some  articles  of  furniture; 
that  though  she  was  not  angry  with  him,  there 
had  certainly  been  some  differences  of  opinion — 
not  amounting  to  a  quarrel.  She  deposes,  very 
minutely  and  circumstantially — ^though  the  parti- 
culars, to  which  she  speaks,  had  passed  a  year  and 
a  half  before  her  examination .  She  had  also  made 
a  voluntary  affidavit  in  this  cause — ^perhaps,  under 
circumstances,  rendering  this  not  an  improper 
step  (a),  yet  it  might  have  left  some  impressions 
on  her  mind  which  it  would  be  difficult  for  her 
to  shake  off.  However,  in  my  view  of  the  case, 
there  is  no  absolute  necessity  to  impute  to  her  any 

(a)  The  affidavit — sivom  before  a  Surrogate  of  this  Court — 
was  takeu,  under  the  advice  of  counsel,  on  account  of  the  age, 
and  extreme  bodily  infirmity  of  Mrs.  Prior. 


PREaOOATIVB  COURT  OF  CANTERBURY.  121 

fakdiood  ;  because^  supposing  all  that  she  says  to       1^27. 
be  true^  it  furnishes  uo  proof  that  the  paper  is  miomlmai 
genuine ;  nor  does  she  connect  it  fully  with  the    4 Jj^l^ 
deceased.  — 

The  parties  in  the  cause^  the  sister  and  nieces^  «. 

were' in  undisturbed  possession  of  the  deceased's  ^"-^"^ 
apartments^  keys^  and  repositories,  for  some  days 
before  the  son's  return,  on  the  Saturday  evening,* 
from  York.  It  appears  that,  on  his  arrival,  he 
made  a  search  in  his  mother's  drawers,  and  not 
finding  what  he  expected,  he  was  eidier  disap- 
pointed or  dissatisfied.  Fawcett,  Huble's  solici- 
tor, thus  answers  to  the  sixth  interrogatory: — 
'^  That  Huble  informed  respondent  of  his  having 
searched  in  a  drawer  of  the  bureau  in  the  deceased's 
bed-chamber,  where  she  usually  kept  her  money, 
and  of  his  having  found  about  fifteen  pounds 
therein,  and  he  expressed  great  dissatisfiiction  at 
only  finding  such  sum,  as  he  said  that,  upon  leav- 
ing town,  four  or  five  days  before  his  mother's 
death,  he  had  asked  her  to  lend  him  five  pounds, 
and  that  she  had  sent  him  for  her  bag  to  the 
bureau,  and  he  had  there  seen  a  roll  of  ten 
pounds  and  five  pounds,  bank  notes,  which  he 
thought,  firom  their  appearance,  exceeded  1002.  in 
value: — that,  on  a  further  search,  he  had  found  a 
finrther  sum  of  money  in  a  box  under  her  bed,  of 
the  amount,  to  the  best  of  respondent's  recollec- 
tion, of  200/.  or  thereabouts." 

It  is  not  impossible  that  the  money  might  have 
been  previously  subducted  by  those  who  had  the 
keys ;  and,  oh  the  expression  of  this  dissatisfaction, 
have  been  restored  to  the  box  with  some  scraps  of 
paper,  which  were  both  written  and  placed  there 
by  other  hands  than  the  deceased's,  and  for  this 
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1827.      there  was  abundant  opportQnity.    What  was  the 
MicBAELHA*  course  of  events  ?    No  sooner  was  the  son's  back 
h^SIrii^.    *u"^cd,  than  the  parties  called  up  Mrs.  Prior  to  be 
present  at  the  search  ;  and  the  object  of  their  in-^ 
V.         quiry  was  discovered  under  the  bed  in  a  box,  in 
whidb  were  the. deceased's  best  clothes,  and  some 
*  ef  her  nieces'  clothes  also.  And  to  the  hand-writ- 
ing, this  old  woman,  of  low  education,  who  had 
never  seen  the  deceased  write^  who  can  scarcely 
write  legibly  herself,  and  who  never  had  the  paper 
in  her  own  hand^  is  the  only  witness.  She  grounds 
her  c^inion  on  the  similarity  of  the  hand-writing  of 
this  paper  to  the  washing  bills  written  by  the  de- 
ceased, which  she  had  seen ;  and  she  also  assigns 
another  reason — that  the  sum  mentioned  in  tlie 
paper^    correqxmded  with  the    amount  of  the 
money  found  in  bank  notes ;  but  this  latter  coin- 
cidence would  have  equally  appeared,  if  the  paper 
had  been  supposititious. 

If  the  case  rested  here,  and  there  had  been  no- 
thing further  to  verify  the  existence,  and  the  au- 
thenticity of  this  alleged  instrument,  I  should  have 
felt  it  my  duty  to  have  pronounced  that  there  was 
a  failure  in  proof.  Upon  such  evidence  alone  of 
hand-writing,  and  finding,  the  Court  could  not, 
with  any  safety,  conclude  that  a  document  of  this 
nature^  and  proceeding  from  the  deoeased,  had 
ever  existed  since  her  death.  But  still  it  may  be 
supported  by  other  evidence  ;  and,  if  it  could  be 
shown,  as  alleged^  that  either  the  son,  or  his  so- 
licitor, bad  distinctly  admitted  that  there  had 
been  such  a  paper,  or  any  paper  in  the  hand- 
vniting  of  the  deceased,  die  whole  character  of 
the  case  would  be  changed.  For  then,  a  pap^ 
being  admitted  to  have  existed,  and  being  traced 
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to  the  hands  of  the  son,  if  he  did  not  proouce,      18^* 
but  guppreflsed  it,  nnder  a  pretence  that  it  was  Michaelmas 
lost,  or  mislaid,  the  Court  would  presume  every    ^^^^^ 
thing  against  him  as  to  the  contents.    It  would       — 
listen  to  no  suggestion  of  a  smaller  snm,  but         «. 
would  adfa^e  to  the  highest  amoimt,  as  spokra  to 
in  the  deporition  of  Mrs.  Prior. 

But  how  does  the  evidence  stand?  It  is  al- 
leged, in  the  sixth  article — 

*'  That  in  a  day  or  two  after  the  search  made  fay 
Hnble  in  the  deceased's  bed-room  (but  before  the 
fiineral),  he  made,  or  pretended  to  make,  a  further 
search  for  the  paper  and  money  which  she  had  in-* 
formed  hi^  of ;  that,  on  his  coming  from  the  room^ 
Homer  asked  him^  whether  he  had  found  what 
he  was  looking  for^  to  which  he  replied,  ^  not 
exactly,  but  I  dare  say  it  will  be  all  right  ;*  and 
he.  shortly  afterwards  went  away^  apparently  sa^ 
tisfied.  It  then  expressly  pleads,  '  that  at  such 
time  Huble  found  the  said  testamentary  paper 
with  the  bank  notes^  took  possession  of  the  whole, 
and  carried  them  away.  \  ^ 

Fiist^  there  is  hot  one  single  witness  examined 
on  this  article ;  and  secondly,  as  the  answers  have 
not  been  read,  I  presume  they  deny  it.  The 
stoipy  itself  is  not  very  consistent  with  proba- 
bili^ :  as  the  son  had  been  biefore  disappointed^ 
"when  he  returned,  why  did  they  not  announce 
that  the  money  and  paper  were  discovered  ?  If  even 
ttiey  had  felt  conscious  of  some  indelicacy  in  ex^ 
amining  the  deceased's  box  during  his  absence^ 
the  succesdul  issue  of  their  search  would  have 
been^  in  some  degree,  their  justification,  finding 
fliis  considerable  sum^  and  a  paper  pointing  out 
how  it  was  to  be  disposed  of,  (hey  would  sutely 
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1827.       have  comtnunicated  it  to  Huble.    If  the  whole 


MioHAELMAf  of  this  story  had  been  true,  that^  without  doubt, 
4thM!Mi.    would  have  been  the  most  natural  course,  and  thus 
—       all  the  difficulty  would  have  been  renioved,  and 
V.         their  legacies  secure.     But  they  do  nothing  of  the 
^^*'^**'     kind :  they  suffer  Huble  to  make  another  search 
by  himself — ^he  does  not  tell  them  &e  result,  and 
they  allow  him  to  go  away  without  any  acknow- 
ledgment of  having  themselves  found  the  money^ 
or  the  paper ;  and  without  requiring^  or  giving, 
any  explanation.     This,    surely,    is  quite  unac- 
countable^ and  adds  to  the  incredibility  of  the 
story. 

.  The  other  circumstances  make  the  case  still 
more  suspicious.  It  is  pleaded  in  the  seventh 
artide.:— -  ^^  that  immediately  after  the  funeral, 
Huble,  Horner,  aiid  other  relations,  and  Fawcett^ 
the  solicitor,  met  at  the  deceased^s  house;  that 
Huble  then  distinctly  communicated  to  them  the 
fact  of  bis  having  found  the  testainentary  paper 
containing  the  several  bequests,  but  which  he,  at 
the  same  time,  stated  to  be— to  Elizabeth  White 
802.^  to  Elizabeth  Homer  and  Maria  Brown  40/. 
each^  and  to  Samuel  Horner  20/. ;  whereupon 
'Elizabeth  Homer  immediately  disclosed  to  Huble 
the  fact  of  her  having,  together  with  Mrs.  Prior, 
searched  for,  and  found  and  perused,  the  said 
poper^  and  examined  the  bank  notes  wrapped  up 
therewith,  and  stated  the  actual  amount  of  the 
wveral  bequests^  in  contradicticm  to  Huble ;  that 
Fawcett  then  distinctly  admitted  that  the  paper 
was  in  his  possession,  and  taking  a  card  from  his 
pocket,  read  therefrom  the  said  several  bequests^ 
corresponding,  in  amount,  to  those  menticmed  by 
Huble ;  that  Elizabeth  Horner  then  demanded  the 
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paper  of  Pawcett,  who  replied^  that  he  had  left      ^^^* 
the  same  at  home,  but  that  it  should  be  pro-  michablmas 

aucea.  4thSemoit 

Upon  this  article,  again,  there  is  not  a  tittle  of       ■ — 
proof — ^not  a  single  witness  has  been  adduced  to  «. 

speak  to  it — ^the  answers  have  not  been  read.  But  ^^"'^^* 
there  is  not  only  an  absence  of  proof  respecting 
these  adnussions^  but  they  are  absolutely  dis<- 
proved.  Fawcett  and  two  other  persons,  Phil* 
lips  a  relation,  and  Rudhmd^  who  were  present 
at  the  funeral,  and  remained  to  dinner,  negative 
the  article.  The  two  latter  deny  that  any  such 
conversation  passed  in  their  hearing ;  and  Fawcett, 
who  is  vouched  as  distinctly  admitting  the  ex^ 
istence  of  the  paper,  does  distinctly,  upon  oath,  . 
deny,  not  only  the  admission,  bat  the  fiict,  that 
any  such  paper  was  ever  produqed  to  him ;  or  that 
Huble  ever,  acknowledged  to  him  its  existence. 
Mrs.  Prior's  answer  to  the  eighth  interrogatpry 
also  proves,  that  Mrs:  Clark  ccnnplained,  as  soon 
as  the  funeral  was  over,  that  Huble  had  declared 
that  there  was  not  a  scrap  of  paper  left  by  his 
mother.  This  shows,  from  the  mouth  of  an  ad- 
verse witness;  that,  whenever  *  the  assertion  wl» 
made,  there  was  also  a  most  clear  and  positive 
disavowal  on  his  part.  So  stands  the  evidence  in 
respect  of  what  is  pleaded  to  have  passed  after  the 
funeral. 

The  eighth  article  goes  on  to  plead  further  ad- 
missions of  Fawcett,  on  several  subsequent  oc- 
casions, as  to  the  existence  of  the  paper,  and  that 
it  had  been  in  his  possession ;  and  that,  on  one 
occasion,  he  read  from  a  memorandum,  the 
amount  of  the  legacies,  but  making  the  amounts, 
reflectively,  considerably  less  than  those  actually 
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1^^*  bequeathed  by  the  deceased  ;  that  he  said  he  was 
ifacHABLMAB  ^u^orized  by  Huble  to  offer  payment  of  those 
ifi^^V  ®^™^  respectively  to  the  legatees,  which  they  re- 
—  fused ;  and  it  being  stated,  that  they  would  not 
V.  be  satined  with  less  than  the  full  amount  of  the 
bequests  intended  for  them,  Fawoett  remarked^ 
^^  then  there  is  one  hundred  pounds  at  issue,"  or 
expressed  himself  to  that  effect.  To  these^  two 
witnesses  are  produced^  Stead  and  Blacky  who, 
impressed  by  their  friends,  the  two  niec^,  with  an 
idea  that  the  paper  gaveliigher  snnis>  called  onFaw* 
cett  in  order  to  remonstrate  against  the  smaller ; 
but  neither  witness  ventmies  to  assert  that  Faw- 
cett  distinctly  admitted  that  there  was  any  paper^ 
r^it  is  highly  improbable  that  he  should  have 
mAde  such  an  acknowledgment,  and  th^  might 
easily  haye  misapprehended  the  extent  of  what 
be  said.  He  swears^  positively,  that  no  such 
poqper  was  «j(ver  referred  to ;  but  he  admits  diat 
the  deceased  had  left  her  son  instructions  to 
give  these  persons  something;  but  trusted  the 
amount  tp  his  discietion ;  and  that  the  son  wrote 
their  names  down  wi&  blanks  for  the  sums; 
and,  aftarwards^  on  consultation  widi  the  witr 
ness>  as  to  what  would  be  reasonable,  he  agreed 
to  give  the  aister  801.,  and  the  nephews  and  two 
nieces  20/.  each ;  that  the  witness  copied  these 
sums  on  a  card — and  that  is  the  only  paper,  and 
the  only  sums,  which  ever  existed. 

The  whole  evidence  beyond  the  hand-writing, 
and  findings  bears  stnmgly  againgst  the  paper: 
npt  only  is  it  not  proved,  but  the  charge  of  sup- 
pression, and  the  alleged  admissions  are,  to  a 
great  extent^  disproved^  and  are  most  solemnly 
denied.    I  am  bound,  therefore,  to  pronounce  that 
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Mrs.  Clark  has  foiled  in  proof  of  the  testamentary      ^^27. 

schedule.  Miohaelmai 

The  question  of  costs  still  remains  behind —    ^^™ 
perhaps,  where  a  party  undertakes  to  propound      ^p- 
such  a  paper  and  fails,  and,  still  more,  when  she      ^  «. 
charges  fraudulent  suppressicm,  on  the  part  of  a 
son,  it  would  usually  be  a  case  for  costs.     I  shall, 
however,  abstain  from  giving  them  in  the  present 
instance— considering  the  near  connexion  of  the 
parties ;  and  that  the  deceased  certainly  intended 
to  giye  these  relatione  something,  though  she  left 
the  amount  to  her  son's  discretion .    He,  probably, 
by  witholding  his  purposed  bounty,  has  the  power 
in  his  own  hands  of  protecting  himself  against  the 
expences  of  this  suit ;  but  I  am  by  no  means  con- 
vinced that  strict  justice  would  not  require  that 
Mrs.  Clark  i»hould  be  condemned  in  costs. 

Administration  decreed  to  the  son. 


MEEK  AND  DONALD  V.   CURTIS. 


On  Motion. 


By-Day. 


Charles  Curtis  died  on  the  7th  of  October,  Anertofkin^ 
1827.    His  will,  duly  executed,  was  opposed  by  j!^?Sf  *^ 
John  Curtis — ^the  deceased's  brother — ^and  next  of  Anther*'  in 
kin,  who,  on  the  fourth  session  of  this  term,  de-  SS^^* 
clared  that  he  would  proceed  no  further.    The  ^^^^ 
present  application  was  to  condemn  him  in  the  condemD,  wm 
costs  incurred  by  his  opposition,  on  the  grounds  cnmftu 
pleaded  in  the  fourth  articTe  of  the  allegation  pro-  ^^Sl^^fM^ 
pounding  the  will :— viz.  ''  that  John  Curtis,  in  StJ^S?^ 

nev  :**  nor  allow  affidayits  in  proof  of  tlie  attempt. 


Meek 
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1827.       order  to  invalidate  the  last  will  of  the  deceased, 

MiT^I^A8  hired  or  employed to  prevail  upon  or  in- 

tbrm,      juce (whose  name  is  subscribed  as  a  witness 

—        to  the  said  wilt)  to  swear  and  depose  in  this  cause 
&       .  contrary  to  the  truth  and  fact ;  that  he  offered  him 
Donald      \QOi^  if  he  would  swcar  the  deceased  was  of  un- 
cuETu.     sound  mind  at  the  time  of  executing  his  will ;  and 
that  he^  subsequently,  renewed  his  endeavours; 
and  that  finding  his  efforts  to  suborn  him  ineflec- 
tual,  he — ^the  said  John  Curtis — did,  on  the  12th 
of  November,  attend  at  the  house  of  the  said  wit- 
ness,— when  he  recognized  and  repeated  such  pro- 
mises; and  offered  to  the  witness^  as  a  further 
inducement^  a  sum  of  150/.^  in  addition  to  the  1001. 
already  proposed^  if  he  would  swear  in  maimer 
hereinbefore  pleaded/^ 

Lushingtcn^  in  support  of  the  motion,  prayed 
costs  against  the  next  of  kin. 

Dodson^  cantrip  that  he  might  be  dismissed — 
each  party  paying  his  own  costs : — the  charge  im- 
puted in  die  allegation  is  not  proved. 
Per  Curiam. 
How  can  the  Court  assume  the  guift  of  this 
person  ?  The  charge — as  far  as  this  Court  is,  at 
present,  cognizant  of  it  —  rests  solely  in  plea; 
for  no  evidence  has  been  taken  upon  it :  it  is  a  very 
heavy  accusation,  and  may  be  a  fit  subject  for  a 
prosecution,  should  the  executors  incline  to  resort 
to  another  tribunal.  It  does  not  necessarily  follow 
that  the  party  withdraws  his  opposition  on  any 
apprehension  arising  from  this  charge, — there  may 
be  other  grounds  to  induce  him  to  retire  from  the 
cause.  If,  indeed,  the  plea  had  been  established 
by  proof,  then  he  would  have  become  liable  to  the 
costs;  on  the  whole,  the  Court  recommends  the 
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executors  to  take  probate,  and  go  to  another  juris-       1®^- 

Action.  MlCHAEI.MAt 

The  Proctor  for  the  executors  then  applied  to  ^^» 

be  heard,  on  this  question  of  costs,  by  act  on  peti-  —  ' 

tion  with  affidavits :  but  the  Court,, after  oteerv-  ?* 

ing  that  such  a  mode  of  proof  was  unsatisfactory,  J^^» 

rqected  the  application .  cvkhs, 

BiLAMY 

Term, 

lilSeflrioii. 

On  the  22d  of  December,  probate  of  this  will —  a  mmM 
the  subject  of  the  previous  question — was  taken  by  i^^'S^S^ 
Richard  Meek,  Samuel  Doimld,  and    Elizabeth  5^**°?^"" 
Benland   (wife  of  Benjamin  Benland),  tbe  exe-  in  the  probate 
cutors;    but^   on  an  application  being  made  by  tiM^ILgh^ 
them,  at  the  Bank  of  England^  to  have  some  stock  ex^cmJ^  in 
— standing  in  the  deceeaed's  name  on  their  books —  ^\  J^p^ 
transferred^  tbe  Bank  required  Benjamin  Benland  husband") 
to  join  in  the  transfer^  notwithstanding  the  will  tntemed^^f 
bequeathed  to  Mrs.  Benland  the  property  "  for  her  |J^  ^Jk^ 
sole  use  and  benefit,  independent  of  her  husband;'^  Mng  to  trans* 
and  a  clause  authorized  her  *^to  act  as  an  exe-  outthehiu. 
cutrix,  in   all    respects,   without  her  husband  .^^  Ji^jSlTrodi 
Under  these  circumstances,  an  affidavit,  as  sworn  p«>bate,and 

.  K^'Bu^t  it  to  thQ 

by  the  executors,  was  now  exhibited,  stating  these  remaining 
facts;  and  further,  that  Mrs.  Benland  had  been  ***^*^*^ 
separated  from  her  husband  for  six  years ;  that  she 
had  not  Intermeddled  in  the  deceased's  effects; 
that  no  suit,  either  in  law  or  equity,  had  l)een 
commenced    against,    or   by,    the   executors,   in 
respect  to  the  said  estate;    and   that  it  was  ne*> 
cessary,  for  duly  carrying  into  effect  the  testa^ 
tor's  will,  that  a  transfer  of  his  stock  should  be 
made. 
Upon  these  facts,  the  Court,  on  motion  of  eoun^ 

VOL.  I,  K 
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1827.      sel^    revoked  the  probate  already  granted;    and 

MicHAKLMAs  dccrced  a  new  probate  to   Richard  Meek    and 

J|^»      Samuel  Donald,  with  a  power  reserved  to  Mrs. 


Mbbk 

V, 
CUATIB. 


Benland. 


MANLT  V.  LAKIN. 


On  the  Admission  of  an  Allegation. 


Lcftten  con- 
taimng^  final 

testamentary 
intentioDiy  are 
valid  as  a  will, 
the  deceased 
considering^  no 
farther  act  ne- 
ceanry;  nor 
will  they  be 
invalldaied  by 
the  deceased 
not  haying 
subsequently 
disposed  (as 
she  then  pur- 
posed) of  a 
sBudl  part  of 
her  property. 


Mary  Manly,  the  deceased  in  this  cause^  died 
on  the  27th  of  July,  1827,  leaving  two  letters,  re- 
spectively marked  A,  and  B,  which  were  pro- 
pounded, as,  together,  containing  her  will,  by  her 
brother  James  Manly;  and  opposed  by  Sarah 
Lakin  (formerly  Mason),  and  by  her  three  brothers 
— ^the  children  of  a  deceased  sister — ^the  only  other 
persons  entitled  in  distribution  to  her  personal 
estate.  The  substance  of  the  allegation,  in  sup- 
port of  these  papers,  sufficiently  appears  from  what 
fell  from  the  Court. 

Lushingtonj  and  Addams — for  Mr.  Manly. 

Jenner^  and  Haggard — for  Mrs.  Lakin. 

Judgment. 

Sir  John  Nicholl. 

Hie  papers  propounded  are,  under  the  circum- 
stances of  the  case,  entitled  to  be  considered  as  the 
will  of  the  deceased.  The  deceased  had  formerly 
been  a  governess  in  the  femily  of  Mr.  Gosling; 
and,  at  the  time  of  her  death,  filled  the  same 
situation  in  Mrs«  Carr's  fiunily,  who  resided  at 
Dunston  Hill,  near  Durham.  She  appears  to  have 
saved  about  1200/.,  which  was  invested  in  India 
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boodg^  and  managed  for  her  by  Mr.  William  Ellis       1^27. 
Gosling.     On  January  11th,  1827,  being  then  at  michabuia* 
Dunston,  she  wrote  to  Mr.  William  Ellis  Gosling,      ^*"' 
and,  after  stating  that  she  wished  to  transfer  her       — 
money  into  some   other  stock,  and   mentioning         «. 
the  bad  state  of  her  health,  she  went  on, —  i-uuji. 

^^  I  will  trouble  you  again  respecting  the  disposal 
of  my  little  property,  if  you  will  permit  me^  as  I 
^1  more  likely  to  die,  tlmn  to  live,'' 

In  consequenoe  of  this  letter,  Mr.  W.  E.  Gosling 
wrote,  advising  her  to  make  her  will,  and  oflered  his 
assistance  ^'  in  submitting  it  to  a  professional  man, 
to  ascertain  that  it  was  properly  drawn  up,  and  in 
taking  care  of  it  for  her."  In  reply,  she  caused  to 
be  written,  by  one  of  the  Misses  Carr,  the  papeiB 
propounded.    Paper  A  was  as  follows : — 

«'  Dunston  Hill,  Jan.  23d. 
«  My  Dear  Mr.  William 

•    '^  I  am  very  much  obliged  to  you  for  suggesting 

that  it  would  be  better  for  me  to  leave  the  formula 

of  the  will  to  you,  as,  no  doubt,  you  will  do  right, 

and  I  should  do  wrong.    I  have  five  nephews  and 

nieces,  to  whom  I  wish  to  leave  a  hundred  pound 

a-piece,  if  there  is  enough.     Their  names  are 

Mary,  Rosa,  Frederick,  Georgina,  and  James;  a 

hundred  pound   in    money  amongst    my  other 

friends,  with  the  disposal  of  which  I  will  trouble 

Mrs.  Sandoz,  and  the  residue  to  my  brother.    I 

will  not  trouble  you  with  r^ard  to  my  personal 

property,  as    I  dare  say   Mrs.  Sandoz,  or  her 

daughter,  will  have  the  goodness  to  do  that  for 

me. 

**  I  am  very  thankful  that  you  will  undertake  to 

k2 
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.1827.       do  it  for  me,  for  I  feel  that  I  am  quite  *  unequal  to 
MicHA«LHiu  do  it  at  present. 

. "  I  am,  &c. 

'*  Mart  Manly/' 


Term, 
By-Day. 


Mahly 
Lakiv. 


By  the  second  (marked  B),  addressed  to  Mrs. 
Sandoz,  after  giving  to  the  two  Misses  Gos- 
ling five  guineas,  each  to  purchase  a  ring  or  a  seal, 
she  says, — ^^  I  will  leave  a  memorandum  for  what  is 
to  be  done  with  the  residue  of  the  100/.,  and  also 
with  my  goods  and  chattels,  if  either  you  or  your 
daughter  will  have  the  goodness  to  take  charge 
oft"hem.** 

The  first  she  signed  herself,  the  latter  she  was 
too  exhausted  to  sign.  Here,  then,  is  a  full  dispo- 
sition of  her  property  among  her  brother'a  chil- 
dren, for  whom  also  she  marks  her  affection  in  the 
letter  to  Mrs.  Sandoz.  The  question  is,  whether 
she  abandoned  this  disposition  or  adhered  to  it; 
and  considered  it  final,  and  operative.  Nothing  fur- 
ther was,  done  either  by  herself,  or  by  Mr.  Gosling, 
and,  I  think,  the  true  construction  of  her  conduct 
is,  that  she  imagined  nothing  further  necessary: 
she  leaves  the  formula  to  him,  but  she  had  de- 
clared her  wishes,  and  she  had  signed  them ;  and, 
not  receiving  any  subsequent  communication  from 
Mr.  Gosling,  she  would  conclude  that  she  had  done 
all  that  was  essential,  and  that  he  had  ascertained 
the  letter  would  have  legal  effect.  She,  however, 
did  intend  to  give  some  directions  relative  to  the 
4i  vision  of  a  sum  of  100/.  among  her  friends;  but 
that  was  to  have  been  a  separate  act,  the  non-per- 
formance of  which — whether  arising  from  ill  health 
— ^Irom  indecision — or  from  change  of  purpose  in 


L4Kiir. 
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that  respect — cannot  invalidate^  or  afiect  paper  A-;       ^®27. 
nor  paper  B,  as  far  as  it  goes.     Here  is  particular  MicHAEuiAf 
aflTection  pleaded  for  the  children  of  her  brother      ^ySl* 
James;  and  no  intercourse  with  Mrs.  Lakin,  nor        — 
the  Masons.   'The  paper  itself  sufficiently  shows  v. 

regard,  and  testamentary  intentions — on  this  point 
it  does  not  require  extrinsic  support. 

The  Court  is,  then,  satisfied,  that  she  inteuided 
to  make  this  disposition,  that  that  intention  con- 
tinued till  death,  and  that  she  considered  these 
papers  operative.  I,  therefore,  a4iuit  the  allega- 
tion ;  and,  if  the  £icts  pleaded  are  proved^  shall 
hare  no  hesitidion  in  pronouncing  for  the  validity 
of  these  papers  as  her  last  will. 


This  allegation  being  fully  proved,  the  Court, 
in  Hilaiy  Term,  1828,  decreed  administration, 
with  the  papers  annexed,  to  James  Manly,  and 
gave  the  costs  of  all  parties  out  of  the  estate. 


MARSH    t;.   TYRRELL   AND   HARDING. 


On  the  Admission  of  an  Allegation^ 

Tms  was  a  suit  respecting  several  testamen-  wiierefracmi 
tary  papers  of  a  married  woman,  executed  under  coort  allows  a 
certain  powers  reserved  to  her  hy  deeds  entered  SS^rfiteid. 
into  before  her  marriage.    The  deceased,  Sophia  ingthanin 

o  '         *  (Nrdmarj 

Harding,  died,  at  the  age  of  sixty-one  years,  on  caK.;  but, 
the  8th  of  May,  1837.    A  will,  dated  March  0th,  S^teSS'^ 
1827,  and  a  codicil,  April  31st  of  the  same  year,  S!^^;'^- 
were  propounded  by  Edward  Tyrrell,  one  of  the  '^^  Sl?^ 
executors ;  and  a  previous  will  and  codicil,  both  directly  on  th« 

point  at  iane. 
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1827.  dated  February  28,  1818,  were  propounded  by 
MicHABLMAs  Aithur  Cuthbeit  Marsh,  one  of  the  executors 
thereof.  John  Harding,  the  husband,  who  was 
appointed  an  executor  under  the  mil  and  codicil 
of  1827^  appeared  by  a  separate  proctor,  and 
prayed  the  Court  to  pronounce  for  an  intestacy. 


Tb&M, 
By-n»y. 


Massb 

«. 

TniKBLL 

& 

HARDIKfi. 


An  allegation  had  been  given  in,  on  behalf  of 
Tyrrell,  reciting  extracts  of  an  indenture  bearing 
date  March  8,  1816,  between  Sophia  Harding — 
then  Smyth,  th^  deceased^  of  the  first  part,  William 
Marshy  Arthur  Cuthbert  Marsh,  and  Richard 
Creed  of  the  second  part^  by  which  it  was  provided 
that  certain  monies  and  stocks  should  be  invested 
in  the  names  of  the  three  latter  persons,  and 
should  so  stand,  upon  trusty  to  pay  over  the  interest 
to  the  use  of  Sophia  Harding^  then  Smyth,  inde- 
pendent of  any  future  husband,  with  a  power  of 
disposal  by  Mrill,  attested  by  two  witnesses ;  and — 
as  to  one  sum  of  10^000/. — by  a  deed  of  gift  also. 

The  plea  then  exhibited  a  copy  of  the  power, 
and  alleged — ^that,  in  pursuance  of  this  power,  she 
gave  instructions  for,  and  afterwards  executed,  by 
mark,  the  will  of  March^  1837 ;  and  also  the  codi- 
cil of  April  1827 ;  and  her  capacity  at  both  times. 

The  question  now  arose  on  the  admissibility  of 
an  all^ation,  brought  in  on  the  part  of  AiUiur 
Cuthbert  Marsh. 

AddatM — ^in  support  of  the  all^ation. 

JLushington,  and  Nicholl — contri — ^were  of  coun*- 
sel  for  Mr.  Tyrrell. 

Phillimore — for  Mr.  Harding. 
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Judgment. 
Sir  John  Nicholl. 

This  all^Rtion  is^  certainly,  of  very  great  length, 
consisting  of  thirty-five  articles,    and  occupying 
above  seventy  pages ;  there  are^  in  addition^  twenty- 
eight  exhibits^  and  reference  is  made  to  other 
instruments.     It  is  a  consideration  not  to  be  over- 
looked, that^  if  an  allegation  of  this  extent  be 
essential  in  reply  to  a  condidit^   answers  of  an 
equal  length,  and  entering  into  much  explanation^ 
will  be  requisite — and  from  two  parties  appearing 
by  separate  proctors, — and  the  quantity  of  the  de- 
positions will,  necessarily^  be  almost  incalculable. 
Thus  great  expence  will  be  incurred  ;  but  the  mis- 
chief will  not  rest  there ;  for^  as  fraud  is  charged, 
it  may  be  expected  that  every  passage,  capable  of 
proof,  will  be  contradicted,  and  that,  even  where 
no  direct  contradiction  is  ofiered,  the  efi^t  of  the 
cbaiges  will  be  attempted  to  be  taken  off,  by  giving 
a  different  colouring  to  the  circumstances.  This  may 
run  to  a  still  greater  bulk^  and  lead  to  further  res- 
pcHisive  pleading,  and  to  exceptive  allegations.  Yet, 
if  justice,  the  primary  object,  requires  this  detail  for 
the  purpose  of  detecting  and  obviating  fraud,  it 
must  be  gone  into ;  but  the  extreme  length  of  a 
cause  may,  of  itself,  tend  to  defeat  justice,  since 
the  enormous  expence  may  prevent  its  arrival  at  a 
due  and  proper  conclusion.    My  duty,  therefore, 
is  not  to  allow  a  minute  examination  of  distant 
and  remote  &cts,  which  only  bear,  by  inference, 
on  the  point  at  issue ;  while,  in  respect  to  those 
which   bear   directly  on,   and   are   more  nearly 
connected  with,  it,  greater  latitude  must  be  per- 
mitted. 

What,  then,  is  the  substantial  issue?    The  suit 
arises  upon  the  will  of  a  married  woman,  and  it  is 


1827. 

Michaelmas 
Term, 
Bj.Day. 

MA&8H 

.^» 
TriuLBLL 

& 

Hardivo. 
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TSRMy 

By-Day. 
Marsh 

V. 

Ttrrell 

& 
Hardiito. 


1827.  agreed,  on  both  sides,  •  that  she  had  the  power  to 
Michaelmas  make  a  will^  under  the  deeds  of  settlement  in  1816 
and  1817 ;  for,  though  the  husband  may  not  admit 
them  to  be  valid^  he  cannot  call  them  into  question 
in  this  Court.  The  will  of  1827  is  attested,  as 
required  by  the  power,  and  is,  therefore,  to  be 
considered  just  as  if  she  were  sole.  The  execut<H" 
sets  up  this  instrument,  and,  if  its  factum  be 
proved — ^if  it  be  the  will  of  a  capable  and  free  tes- 
tatrix^ there  is  an  end  of  the  case^  The  factum  ef 
that  will  is,  then,  the  true  issue :  except  legacies 
to  three  servants,  it  gives  to  the  husband  every 
thing  over  which  she  had  a  power  of  disposal. 
There  is  also  a  short  codicil,  merely  leaving  rings 
to  three  friends.  Both  instruments  are  attested  by 
three  witnesses,  and  were  propounded  in  a  mere 
condidit^  pleading  the  deed  of  settlement,  execu- 
tion, and  capacity. 

The  present  allegation  is  for  the  purpose  o{ 
impeaching  that  will  and  codicil,  and  of  showing 
fraud,  circumvention^  importunity,  and  conspi- 
racy. The  history  and  circumstances,  as  laid, 
are  certainly  strong;  and  hold  out  a  suspicious 
appearance  against  the  husband.  To  establish 
such  a  case,  and  to  detect,  and  defeat,  the  fraud, 
may  require  considerable  detail ;  for  to  obtain  a 
will  of  this  nature  would,  probably,  be  a  clan- 
destine transaction,  to  which  a  few  persons,  joined 
in  the  conspiracy,  would  alone  be  privy,  and  which 
could  only  be  unravelled  by  entering  into  a  detail 
of  circumstances,  sho\ving  the  improbability,  in- 
consistency, and,  ultimately,  the  talsehood  of  the 
adverse  case. 

The  party  opposing  the  will  is  the  executor  of 
a  will  made  nine  years  previously.  The  several 
deeds  of  settlement  were  entered  into  in  1816  and 
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Term, 
By-Day. 

Marsh 

Tyrrell 

'IIardino. 


1817 :  the  marriage  took  place  in  June,  1817 :  1827. 
the  will,  in  favour  of  Marsh,  was  executed  in  michaelmai 
1818 ;  and  its  factum  is  not  impeached.  There 
is  no  trace  of  any  intermediate  testamentary  act, 
which,  operating  as  a  revocation,  would  disprove 
uniform  adherence  to  that  will.  It  may  be,  there- 
fore, very  important  to  ascertain  the  reasons  of 
that  will,  as  they  may  show  the  improbability  of 
such  a  sweeping  benefit  to  the  husband. 

After  these  preliminary  remarks,  I  shall  proceed 
to  examine,  summarily,  the  present  allegation. 

The  first  article  enteit  into  a  detail  of  her  pro- 
perly— ^the  advantage  of  which  I  cannot  see,  as  the 
instruments  show  its  amount  and  nature. 

The  second  article,  certainly,  carries  back  the 
history  very  for ;  but,  as  the  case  considerably  de- 
pends on  sulherence  to  the  disposition  of  1818, 
it  may  be  necessary  to  trace  back  her  life  in  order 
to  discover,  why  she  should  have  selected  this  par- 
ticular branch  of  the  Marsh  family  for  the  objects 
of  her  testamentary  bounty  ;  more  particularly  as, 
after  Marsh  had  undergone  misfortunes,  she  per- 
sisted in  her  previous  intentions :  it  may  be,  in- 
deed, that  his  difiiculties  were  an  additional  reason 
for  the  continuance  of  the  disposition. 

The  third,  and  fourth,  articles  contain  very  long 
recitals — they  are  useless,  and  should  be  omitted, 
as  the  deeds  themselves  are  before  the  Court. 

The  succeeding  articles,  to  the  tenth  inclusive, 
are  not  objected  to  as  inadmissible,  but  as  only 
requiring  to  be  reformed  and  compressed. 

The  eleventh  and  twelth  articles  are  material 
and  admissible :  for  it  is  a  &ct  in  this  case  that, 
by  the  will  of  1818,  a  legacy  of  500/.  was  left  to 
each  of  three  servants ;    which  l^acies  are  re- 
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Maiuh 

V. 

Tyrrell 

& 
Hardinq, 


^^'      duced,  by  the  will  of  1827,  to  300/.  each :  it  is, 
jUicHABLMAa  therefore^  important  to  show  a  continuance  of  her 
confidence  in,  and  affection  for,  these  servants. 

The  thirteenth  pleads  general  treatment,  and 
is  admissible. 

The  latter  part  of  the  fourteenth  article,  and  the 
exhibits  in  the  fifteenth,  have  been  objected  to ; 
and  I  agree  in  the  objections  taken  against  thenu 
The  letters  cannot  be  read  as  proofs  of  importunity 
and  ill  treatment,  on  the  part  of  the  husband,  for 
it  is  quite  clear  that  the  deceased  was  not  privy 
to  the  parts  containing  complaints  against  him ; 
but  had  those  complaints  been  written  from  her 
dictation,  they  would  have  been  evidence  on  the 
same  grounds  that  her  declarations  would  be  re- 
ceived. The  letters  may,  perhaps,  on  revision,  be 
found  admissible  as  proofs  of  other  circumstances, 
for  if  written,  even  in  part  only,  by  her  direction, 
they  show  confidence  in  this  servant,  who  is  a  le- 
gatee of  a  larger  amount  in  the  former,  than  in 
the  latter  will. 

I  shall  not  advert  to  the  remainder  of  this  allega- 
tion more  particularly  than  to  remark,  that  it  is 
asserted,  the  deceased  was  reduced  to  a  most  unre- 
sisting state ;  that,  in  that  state,  this  will,  exclu- 
sively  in  favour  of  the  husband,  was  obtained  firom 
her ;  and  that  other  conduct,  of  a  very  suspicious 
nature,  was  resorted  to  by  him,  and  by  some  ci 
of  the  persons  connected  with  this  will. 

The  thirty-fourth  article,  when  considered  with 
reference  to  these  circumstances,  may  be  important. 
I  shall  not  specify  any  other  article,  but  recommend 
to  the  counsel  a  general  and  careful  revision  of  the 
whole. 

Allegation  reformed. 
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IN    THE    GOODS   OF  JOSEPH    HALL. 


1827. 


(hi  Motion.  ^"TA^r^ 

.-—  14th  Dms. 

Joseph  Hall  died  intestate  in  May,  1830,  leav*  An  a^  at 
ing"  one  brodier  and  sister^  and  a  nephew  and  niece  S^^b^^t, 
— ^the  only  persons  entitled  in  distribution  to  his  ^  *^«  Archbi- 

^         ^  «hop*8  name, 

personal  estate.  by  the  admi. 

In  the  month  of  June,  letters  of  administration,  bw^wif' 

under  seal  of  the  Prerogative  Court  of  Canterbury,  eSJ!JJJ^*  f 

were  granted  to  John  Hall,  the  brother ;  he  died  ^^  origrinai 

in  1824,  without  having  made  a  distribution,  and  for  the  balance 

leaving  a  considerable  sum  of  the  intestate's  effects  ^'^3^ 

in  his  banker's  hands.     By  his  will  he  appointed  ^^i^2*SL^^ 

his  widow  and  Joseph  Hodgkinson  executors:  they  bond,  given  by 

took  probate.    In  March,  1825,*  the  nephew  and  ai^^Mor, 

niece  took  administration  de  bonis  nan  to  Joseph  ^^  ^Jf******^ 


Hall;  and,  as  his  legal  representatives,  made  re-  ^^ybeingr 
peated  applications  to  the  executors  of  John  Hall,  demniiy  the 
for  the  balance  of  the  intestate's  estate,  which  they  ^^^^ 
admitted  was  in  their  possession,  but  refused  to 
pay.      An   action  had,  therefore,  been  brought 
against  them,  in  the  Court  of  King's  Bench,  by  the 
administrators. 

Lushington  —  on  affidavits  that  his  parties 
were  l^ally  advised  they  could  not  proceed  to 
trial,  unless  the  administration  bond,  a  breach  of 
which  was  assigned,  was  produced  ;  and  stating, 
tiiat  the  action  was  brought  solely  against  the 
executors  of  the  original  administrator,  and  not 
against  the  sureties ;  and  that  his  parties  were 
willing  to  give  security  as  against  costs — amoved 
the  Court  to  direct  the  administration  bond  to  be 
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1827.       attended  with  in  the  Court  of  King's  Bench^  and 
Michaelmas  produced  at  the  hearing  of  the  cause  described^ 
"  The  Archbishop  of  Canterbury  v.  Hodgkinson 
and  Hall/' 

Per  Curiam. 
The  Court  granted  the  motion  ;  but  thought  it  fit 
that  the  Archbishop  should,  be  indemnified  against 
costs,  as  the  action  was  brought  in  his  name. 

Motion  granted. 


Term, 
I4tb  Dec. 

Iir  THE 

Goods  op 

Joseph 

Hall. 


CUNDY  V.    MEDLEY. 


P&pcn^  on  ui6 
faoeofthem, 
Bttflniihed, 
withnocir- 
cmiiBtaiices  to 
aooonnt  for 
9ach  thdr 
«tate,  are  pre- 
mnedtobe 
abandoned, 
andyOODfle- 
qnently,  are 
not  entitled  to 
probate. 


On  the  Admission  of  an  Allegation. 

Two  papers  were  propounded  as,  together,  con- 
taining the  last  will  of  John  Medley.  The  first 
began : — 

'^  This  is  the  last  will  and  testament  of  me  John 
Medley  of  London  which  I  now  make  and  date  the 
twenty  second  day  of  October  eighteen  hundred 
and  twenty  four :" — and,  after  enumerating  his 
property,  giving  several  legacies,  and  bequeathing 
the  reisidue,  it  concluded — "  this  is  my  last  will  and 
testament  dated  as  above  the  twenty  second  day 
of  October  eighteen  hundred  and  twenty  four.  I 
appoint  my  Executors'^ 

The  second  was  in  the  following  words : — 


Mr 


"  Exore  A  John  Cundy  of  the  house  of  Capel 
Cuerton  and  Cundy  Stockbrokers  Royal  Exchange 
London  to  whom  I  give  and  bequeath  one  hun- 
dred pounds'^ 


The  allegation  pleaded,  that  John  Medley  died 
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Meolet. 


on  the  12th  of  August,  1827,  a  bachelor,  leaving       ^0^- 
behind  him   two   unmarried  sisters^— a   married  michabi^mub 
sister — and  several  nephews  and  nieces  who  would     1^*3^. 
have  been  entitled  in  distribution  if  he  had  died'      ^ — 

CUHDY 

intestate ;  and .  that  his  personalty  amounted  to  ^  ^. 
17,000/. :  that  he  was  a  man  of  retired  habits^  re- 
served about  his  affairs,  and  kept  up  little  inter- 
course with  any  person  :  that  he  had  no  occupa- 
tion, that  he  employed  Capel,  Cuerton,  and  Cundy 
as  his  stockbrokers  and  bankers,  and  reposed  great 
trast  and  confidence  in  them  :  that  in  1820,  the 
house  where  he  lodged  was  burnt  down :  that  250/. 
in  bank  notes,  belonging  to  him,  were  destroyed  : 
that  Capel,  Cuerton,  and  Cundy,  having  ascer- 
tained the  numbers,  and  given  security,  obtained 
payment  of  the  amount  at  the  bank:  that  in 
October  1824,  the  deceased  wrote  No.  1,  and  some 
time  afterwards.  No.  2 — ^intending  them  together 
to  operate  as  his  will ;  and  by  No.  2,  appointed 
Mr.  Cundy  executor :  that  both  papers  were  in 
the  deceased'shand-writing :  that  they  were  found 
in  a  pocket-book  deposited  in  a  trunk  in  his  bed- 
room, wherein  he  kept  other  papers  of  moment. 

This  allc^tion  was  given  on  the  part  of  Mr. 
Cundy,  and  opposed  by  two  of  the  deceased's 
sisters,  Ann  and  Priscilla  Medley,  who  prayed, 
that  the  Court  would  decree  to  them  administration 
of  the  goods  of  their  late  brother,  John  Medley, 
as  dead  intestate. 

Dodson^  and  Addams — ^in  support  of  the  allega- 
tion. 

LushingtoHj  and  Nicholl — ^in  objection  to  its 
admission. 


GtoHHY 
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1627.  Judgment. 

Mi^UI^As  Sir  John  Nicholl. 

uTiTDec  '*  would  be  contrary  to  all  the  principles  main- 
tained in  this  Court  to  allow  the  present  all^ation 
to  go  to  proof.  The  paper,  No.  L,  is,  on  the 
Mbdlvt.  ^^  ^f  jj^  unfinished :  it  is  not  subscribed — it  con- 
cludes^ ^'  I  appoint  my  executois/'  and  there 
breaks  ofi*  abruptly :  it  is  written  on  the  back  of 
an  old  passport  from  the  French  minister:  the 
deceased  evidently  intended  to  do  something  more 
to  it :  at  the  utmost  it  is  a  draft  for  a  will — ^and  an 
unfinished  draft,  for  he  purposed  to  appoint  exe- 
cutors. 

No.  2  is  a  little  scrap  of  paper,  and  there  is 
nothing  intrinsic,  or  extrinsic,  to  fix  the  date ;  but, 
whether  it  was  written  before  or  after  No.  1,  still 
both  papers,  taken  togeth&r,  are  unfinished — ^they 
are  mere  memoranda  preparatory  to  a  more  formal 
will :  for,  though  in  respect  to  the  disposition  of 
his  property,  he  had  made  considerable  progress, 
yet  it  is  clear  that  he  intended  to  appoint  more 
than  one  executor,  the  word  executors  being  in 
the  plural  both  in  No.  1.  and  No.  2.   The  deceased 
lived  nearly  three  years  after  the  only  date,  apply- 
ing to  either  papei's,  that  can  be  ascertained  ; 
there   is   nothing  pleaded  to  account  for  their 
unfinished  state,  or  to  repel  the  legal  presumption 
of  abandonment ;  and  I  shall,  therefore,  reject  this 
allegation — pronounce  that  the  deceased  is  dead 
intesta|e,  and  decree  administration  to  the  two 
sisters,  who  have  applied  for  it.    Mr.  Cundy  must^ 
however,  have  his  expences  out  of  the  estate,  as  it 
was  proper  that  these  paper?  should  be  brought 
before  the  Court,  more  especially  as  there  were 
minors  interested  under  them. 

Allegation  rejected. 
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IN   THE    GOODS    OF  WILLIAM   APPELBEE. 


On  Motion. 


1828. 

Cayeat-Dayt 
—  •   8th  January. 

William  Appelbee  died  on  the  7th  of  Novem-*'  An  executor 
ber,  1827^  leaving  behind  him  Mary  Ann  Aniald,  ^J^^/T' 
widow,  his  natural  and  lawful  sister,  and  only  next  JJ^^j^*J|^^e 
ef  kin;  and  Sarah  (wife  of  Charles  Bassage)^  his  Tertatorwho 
lawful  niece — the  only  persons  entitled  in  distribu-  w£nso  aUer- 
tion  in  case  he  had  died  intestate.     The  deceased  ^^^d*i^ 
duly  executed  his  will  on  the  14th  of  April,  1823.  J^  j^^ 
In  1825^  he  delivered  this  will  (the  exhibit  A)  to  might  be 
Mr.  Jackson^  the  sole  executor,  and  requested  him  the  pre^rZ 
to  make  certain  alterations  in  it.      Mr .  Jackson  *ij|;  ^J^ 

will  was  pre- 

drew  his  pencil  through  the  signature  at  the  bottom  vented  by  the 
of  the  will,  and  made  some  alterations  with  the  deoeMed:— 
same  material :  the  deceased  expressed  his  appro-  .^J[^^^^ 
batioQ  of  tfaem^  and  said,  that  he  would  make  a  g^  ^I^^ 
copy,  and  execute  the  same  in  the  presence  of  granted,  on  a 
witnesses.  S^bd^T^ 

On  the  29th  of  September,  1827,  the  deceased  J^^^ 
mentioned  to  his  solicitor,  that  he  had  made  his  teiested. 
will  in  his  own  hand-writing,  and  promised  to  show 
it  to  him ;  and  on  the  first  of  November^  he  told  ^ 

an  intimate  friend — whose  opinion  he  had  asked 
respecting  the  papers  marked  B — that  he  would 
write  his  will  again ;  and,  on  the  evening^of  the 
same  day,  the  deceased  mentioned  to  his  sister  that 
he  proposed  to  re^opy  his  will.  On  the  6th,  the 
deceajsed  brought  the  papers  (B)  from  his  bed- 
room into  the  parlour,  and  said  to  his  sister, 
'^That  he  had  intended  to  reduce    them  to  a 
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1828.       smaller  compass,  but  found  himself  too  weak  to  do 
Caveat-Day,    ^  >  ^^^  added,  that  if  he  did  not  get  better, .  he 
sihJanuarj.   would   havc  Ws  wiU   Written    for    him    on    the 
iir  THE  GOODS  morrow/'     On  the  following  day,   the  deceased 
AVJ-ELBiE!"  died :   "  B^'    was  found  in  a  closet  of  his  bed- 
room;    and  ''A"  was  found  (with  the  signature 
of  the  deceased,  and  the  names  of  the  witnesses 
struck  through)  in  a  box  with  leases,  and  docu- 
ments of  importance. 

These  circumstances  were  fully  substantiated 
by  affidavit,  and  Mrs.  Arnald,  and  Mrs.  Bas- 
sage  and  her  husband,  had  executed  a  proxy, 
consenting  "  to  probate  of  the  said  will  of  the 
deceased,  bearing  date  the  l4th  of  April,  1823, 
or  letters  of  administration  with  the  said  will, 
or '  the  said  testamentary  memoranda  annexed, 
of  all  and  singular  the  goods,  chattels,  and  cre- 
dits of  the  deceased,  being  granted  in  such  man- 
ner and  form,  and  to  such  person,  as  the  Court 
may  direct/* 

Lushington  moved  for  a  decree. . 

Per  Curiam. 
The  paper  B  is,  in  substance,  the  same  as  the 
will  of  1823,  marked  with  the  letter  A;  but  it 
also  contains  a  great  deal  of  matter  extraneous, 
and  not  of  testamentary  import.    There  can  be  no 
O  advantage  in  annexing  it  to  the  will.     The  sign- 

ture  of  "A^'  being  struck  through,  is  to  be  regarded 
as  preparatory  to  the  deceased  making  a  new 
will — which  he  did  not  do ;  this  must  be  con- 
sidered, then,  as  only  a  conditional  cancellation, 
and,  consequently,  not   a  revocation   (a).     The 

(a)  Vide  Onions  v.  Tyrer,  1.  P.  Wm«  343;  Burtenshaw  v. 
Gilbert,  1.  Cowp.  52;  Ex  parte  Ilchester,  7  Ves.  372,  379; 
Winsor  v.  Pratt,  2  B.  &  B.  650. 
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Ckmit,  therefore,  as  the  consent  of  all  parties  in-  ^^2S> 

tei^sted  has  been  given,  thinks  it   would  best  caveat-oay, 

consult  the  intentions  of  the  deceased,  by  decree-  ^^^"t- 

ing  probate  of  "  A'^  singly,  as  it  originally  stood  ih  the  goods 

before  the  signature  was  touched,  appblbbb. 

Motion  granted. 


IN  THE  GOODS  OF  ANNA  MARIA  ORMOND, 


On  Motion. 


a 
power 


Anna  Maria  Ormond  died  at  Surat^  in  the  TheCoaii 

East  Indies,  on  1 1th  May,  182ft-a  widow.    By  her  ;Si£SloS 

will,  duly  executed,  she  appointed  her  mother,  ^n^^2f*"a 

Mrs.  Bloxam,sole  executrix,  and  residuary  legatee.  p®»»>>  »s«^ 

This  will  was  left  in  England.    The  deceased  executor t^ 

subsequently  wrote,  in  India,  three  papers  of  a  ^^^^t 

testamentary  import;  and  probate  of  these  was  J^J^***^ 

granted  at  Bombay  to  Richard  Moore,  as  executor  of  attorney  j 

according  to  the  tenor.     He  collected  the  property  bcLgcSSy 

in  India,  and  transmitted  it  to  England  to  Mr.  S^Sj'fttlr, 

Bloxam.   the  deceased's  brother,  with    a    letter  fr^nt^^exe- 

^  cntor— the 

(dated  Surat,  May  4,  1827),  containing  this  pas-  execotorof  tiie 

sage — ''  1  felt  gratified  on  hearing  from  you,  as  it  gatJ'^h^ 

enables  me  to  entreat  your  good  offices  to  act  in  the  ^^' but^i 

will  of  your  lamented  sister,  and  to  conclude  my  J^e^  ^"^ 

executorship."  consented. 

Lttshingion—on  these  circumstances,  and  after 
stating,  that  Mrs.  Bloxam,  the  niother  of  the  de- 
ceased, survived  her  daughter,  but  died  without 
taking  probate  ;  and  that  Mr.  Isherwood,  the  exe- 
cutor named  in  the  will  of  Mrs.  Bloxam,  consented 
to  the  present  application — moved,  that  letteis 

VOL.  I.  L 


1828.  of  administration  (with  the  will,  ais  contained  lA 
CATeat-Day,  ^ur  paper  writings  annexed)  of  the  goods  of  Mrs. 
8th  January.  Ormond  be  granted  to  Charles  John  Bloxam,  as 
Uf  THBooopB  the  lawful  attdrney,  ktid  for  the  use  and  benefit  of 

OF  AMMA 

Maria  Oa-  Captain  Moore. 
"^*"*-  Per  Curiam. 

There  is  no  occasion,  in  the  present  instance, 
for  the  Courf  to  require  a  regular  power  of  at- 
tomey  (a) :  the  letter  to  Mr.  Bloxam  so  manifestly 
authorizes  him  to  Oct  in  the  arrangement  of  the 
deceased's  property^  that  its  hand-writing  being 
proved,  and  the  consent  of  Mrs.  Bloxam's  executor 
being  regularly  giveh^  the  administration  may 
pasif.    But  the  securities  must  jhstify . 

Mbtioti  gratiied. 


HOBT   V.   HOBY   AND   HOST  (&)• 


Sopervedng  JUDGMENT. 
uiBanity  is  mf-  gj^  J^hj^  NiCHOLL. 
ficient  to  ac- 
count for  the  The  deceased,  James  Hoby,  died  at  Walham 

«f  a^i^,  ^  Green,  Chelsea,  on  the  14th  of  March,  1836,  a 

written  shortly 

wS^^^  (fl)  Petfcr  Bramhall  Eaton,  and  Martha  EAton-^his  wife,  hmng 

with  the  Uu  been  drowned  together  in  the  Bristol  riter,  leattUg  a  daoghteiw- 

t^ons^  and  ^^i^  ojjy  ^hild — aged  six  years^^administration  of  the  effects  of 

the  de^M^ '  Peter  Bramhall  Eaton  was  granted  to  one  of  two  appointees  of  the 

nor  wiU  it  so  next  of  kin,  then  resident  in  the  West  Indies,— on  the  proddc- 

otS^JS^^  lion  of  a  letter  from  him,  in  which  he  expressed  a  wish  <•  that 

centricity  as  they  will  act  for  him  in  every  point  both  for  his  little  niece,  anid 

tD^valldate  himself;*'  and  on  the  consent  of  the  infant's  relations  in  this 

iach  a  paper.  ^^^^^_iiii^^  Term,  1828. 

[h)  The  cause  was  argued,  on  the  by-day  after  Michaelmas 
Term,  by  Phillimoi'e,  oh  behalf  of  the  executor ;  atid  hj  Luik' 
tngtcn  and  Dodsim  for  an  intestacy. 
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bachelor,  leaviiig  two  brothers— the  cmly  person 
entitled  in  distribution  ]to  his  property,  which 
amounted^  in  yalue^  to  4,000f.  H^e  had,  Ibrqierly^ 
kept  the  Fonntain  TaYjem,  ia  Catheirin^  Street, 
Strand— 4Uid  a  paper — all  ini^s^own  hi^qd-wi'iting, 
not  signed,  nor  attested — ^is  propounded,  as  )m 
will^  by  his  counn  James  Jpioby,  (he  executqr 
named  therein ;  and  it  is  ;Op(K^d  by  the  deceased's 
brother  Thomas  Hoby.  %he  grounds  pf  cppofitt- 
*tion  being  not  merely  that4he  p^^per  is  .mi^^equted, 
.but  also^  that  Hbe  deceased  .was  jnot  pf  sound  mind ; 
it  is  necessary  for  the  Court  to.co|i£iidQr  both  .these 
points. 

The  contents  and  form  of  the  insti;ui|ient  may 
bear  upon  each  of  them.    Jt  is  in  theiye  ^prc}s  ::7:- 


1828. 

CaTeat-nBi7, 

9th  January. 

ROVT 

HOBT 

•     &• 

HOBT. 


''  Walham  Green,  17th  of  A^g*  1825. 
''I  JamesHohy  of  Walham  Qreen  JjiSi^dlese^ 
being  of  sound  mind  and  body  and  fully  r^okeing 
aJI  former  wills  heretofore  made  do  declare  this  my 
last  will  and  testament  when  it  pleases. God  to  ci^l 
me  I  wish  to  be  buried  in  a  plain  and  decent  way 
at  East  Barnet  near  my  D^  Parents  and  I  nomi- 
nate .  and  appoint .  my  JD^  Cousin  in  Skinny  St 
Fringe  Manufiu^tqrer  ipy  ex^utor  (Mr.  James 
Hoby)  to  have  possession  of  all  my  effects  aofl  prp- 
perty  and  to  pay.  and  dispose  of  what  is  given  as 
l^acies  and  bequests  to  tho^^e  bereipafter .  napied 
to  his  sister  Mrs  Wright  of  {I^reford  (py)  cousin 
I  bequeath  one  hundred  pounds  and  the  pript  pf 
our  Sariour  on  the  Cross  now  in  the  dining, room 
To  Mr.  James  Cranston  Jun'  of  the  King's  Acre 
Hereford  all.  my  books  to  Mrs  Edwiards  my  cousin 
of  Bunshill  I  give  .wid  bequQ^th  ope   hundred 

l2 
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pounds-^to  my  unfortunate  brother  Tom  I  give 
one  hundred  pounds — ^to  my  poor  Cousin  SaraU 
Clarkflon  2a/— to  the  old  Friend  Mr  Salkeld  20/.— 
to  Mr  Warren  resident  here  for  his  kindness  and 
attention  one  hundred  pounds — ^and  after  the  pay- 
ment of  these  legacies  1  give  and  bequeath  all  the 
remainder  of. my  property  to  my.D'f  Cousin  and 
Executor  to  have  and  hold  the  same  for  himself 

*and  £eimiiy  hopeing  he  will  take  care  to  pay  these 
legacies  and  bequests — ^not  being  at  ihis  titoe  io- 

'  Tcdved  in  any  debts  I  leave  my  cousin  and  executor 
Mr  James  Hoby  4o  sell  or  dispose  of .  such  part  of 
the  property  as  he  chuses  or  retain  it  excepting  the 
bequests  made  in  the  will— Also  the  Lease  at  Wal- 
faam  Green  I  hope  it  is  clearly  underston  that  the 
linen  wine  household  and  every  other  articles  on 
the  iBxcepting  has  been  bequeathed  is  to  become 

'my  Cousin  Mr  James  Hoby's  together  with  money 
at  my  Bankers — 

^^  I  have  here  unto  set  my  hand 

'  and  signature 
n 


These  are  the  very  words  of  the  will.     There  is 
'  the  commencement  of  a  letter,  but  there  is  no  sub- 
scription.    The  date,  and  also  the  few  last  lines^ 
^are  in  darker  ink  than  the  body  of  the  will,  aod 

•  were  written,  apparently,  at  a  different  time  from 

•  the  remainder— except,  perhaps,  some  corrections 
'  which  are  in  the  darker  coloured  ink,  and  some 

letters  which  seem  *  as  if  they  had  been  amended 

or  retouched.    This  instrument,  then, us  a  com- 

'  plete  disposition  :  it  leaves  some  legacies— it  ap- 

•  points  an  executor — and  bequeaths  the,  residue: 
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it  is  rationally  expressed^  and,  though  it  passes 
over. the  deceased's  brothers,  it  disposes  of  the 
property  among  his  family,  giving,  however,  the 
bulk  of  it,  to  his  cousin  James  Hoby. 

The  evidence .  applying  to  the  deceased's  affec- 
tions proves  too  clearly,  even  to  require  citing, 
that  he  was.  wholly  estranged  from  his  brothers, 
and  greatly  attached  to  this  cousin — and  that  these 
feelings  were,  not  the  offspring  of  any  sudden  and 
recent  impression,  but  may  be  traced  back  as  far 
as  the  account  of  his  life  extends.  The  Worralls 
speak  to  declarations  of  this  import,  while  he  lived 
at  Ealing  in  1815 :  nay,  Brundrett  says,  that,  .at 
the  time  of  his  first  employment,  as  the  deceased's 
confidential  solicitor — viz,  fifteen,  or  sixteen  years 
before  his  death — ^'  he  was  in  the  habit  of  speak- 
ing of  his  brothers  in  the  strongest  terms,  as  dis-. 
approving  their  characters,  and  conduct.'' 

There  is  clear  proof,  then,  that  he  felt  hostility 
towards  his  brothers ;  that  he  entertained  a  most 
unfavourable  opinion  of  them,  and  declared  they 
should  never, have. any  of  his  property :  while,  on 
the  other  hand,  the  whole  resgesta  shows  his  entire 
confidence  in  his  cousin  James — with  him  he  lived 
on  terms  of  the  most  friendly  intercourse — to  him 
he  resorted  for  advice,  or  assistance,  in  any  difii- 
culty,  and  he  alone,  during  the  long  illness  sub- 
sequent to  the  :will,  had  the  care  and  custody  of 
th^  deceased. 

That  his  affections,  long  settled  and  fixed,  were 
entirely  in  concurrence  with  the  disposition  of  his 
property  uni I er  this  will,  is  a  material  fact,  as 
showing : — finst,  that  it  was  not  an  hasty  and  tran- 
sient purpose,  which  he  was  hkely  to  abandon, 
and  to  which  it  was  not  probable  he  would  adhere. 


1828. 
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1828.      secondly,  that  it  was  not  an  intention  arising  out 
i^mM-Dtij^    of  any  delusion  of  Inihd^  and  insane  dislike^  against 
»h  jttmiry.  his  brothers:  but,  thirdly,  that,  on  the  contrary, 
HoBT       the  act  itself  wad  quite  in  unison  with  the  sound 
HcwY       mind  of  the  deceased,  and  bears  no  marks  of  any 
uqby.      perversioti  of  understanding ;  nor  id  any  change  of 
former  intentions.    It  does  not  grow  out  of,  nor, 
in  any  manner,  vibrate  in  concert  with^  Ae  sub- 
ject on  which,   more  particularly,   the  insanity- 
showed  itself  when  that  calanuty  did  actually  visit 
him.    Thesie  considerations  go  strongly  to  sustain 
the  whole  case  in  both  its  branches. 

The  deceased  was  a  person  of  great  singularity 
of  chiaractier ;  he  was  odd  and  eccentric — ^vain  and 
boastful;  had  collected  china  hnd  books,  prints 
and  plate  iii  his  hoUse,  which  he  was  proud  of  dis- 
playing :  he  was  not  weary  of  telling  thdr  history 
again  and  again — decies  repetita  piacebit.  He  was 
fond  of  his  garden,  hi$  flowers,  and  his  green- 
house plants;  he  liked  to  eliLhibit  them,  and  to 
boast  of  their  great  value,  and^  as  aknateUrs  fre- 
quently are,  he  was  a  little  auspicious  that  they 
were  stolen  by  his  job-gardener.  He  Was  also 
frritable,  and  liable  to  excitement — passionate  and 
violent.  It  is  not,  then,  extraordinary,  Ihat  a 
person  of  this  temperament  should  finally  become 
actually  insane ;  and  it  has  been  justly  argued  that 
this  subsequent  insanity  reflects  back  on  these 
eccentricities  a  semblance  of  an  insane  t^iklency 
aind  character,  but  it  will  not  ^convert  than  into 
proofs  of  Actual  insanity  already  existing;  they 
may  be  either  s  mptoms  of  ultimate  derangement, 
or  collateral  accompaniments  of  existing  disease, 
if  other  acts,  decidedly  insane,  could  be  i^hown — 
but  not  insanity  per  se. 
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In  such  ap  indiyidual,  it  is  not  qustrreUing  with      ^^^ 
the  coachiqan  for  s;topping  too  long  at  an  inn ;  nor   caveauDay, 
(^bbing,  ihp  mess  of  fish  in  his  face  for  neglecting  ^  f^^^- 
to  take  ca^^e  of  it ;  nor  violently  kicking  his  dog,       ^®"^ 
nor  boasting  that  half  Fulham  belonged  to  him,       hoby 
lliat  can  prove  actual  insanity^ — ^they  are  oddities      hoby. 
: — they  jurp  eccentricities — they  are  even  symptom^ 
of  approaching  derangement — ^but  they  do  nof 
establish  derangement  itself.    And  it  is  to  be  o\y 
served  that  most  of  these  acts  are  imputed  to  ^im^ 
at  a  time  when  t^e  principal  of  the  brother's  own 
witnesses— -the  Kings — admit  that  his  mind  wa9 
sound.     King  first  attribute^  insanity  to  him  on 
Sunday,  the  14th  of  August ;  for  he  sq^ys — ^that  the 
deceased  wa^i  odd^  but  he  never  considered  him 
decidedly  insane  till  the  14th  of  August. 

Now  King  was  intimately  acquainted  with  him 
TT-ior  six  or  seven  years  lived  near  him — had  borr 
rowed  30Q/.  of  him,  on  bond,  in  Junp  or  July; 
yet  various  of  tl^  acts,  from  which  it  is  attempted 
jto  describe  him  as  insane,  happened  long  before 
that  period*  On  the  other  hand  a  dozen  witnesses^ 
long  acqiia|nte4  ^ith  him,  and  of  different  descrip- 
tions— ^his  i^edical  attendant,  his  confidential  soli- 
citor^ his  n,eig]bibpurs,  his  inma^ie?,  and  his  servants 
— all  swear  they  never  considered  him.  of  unsound 
ound  till  t^e  21^1  of  August^  four  days  after  the 
date  of  the  will- 

)t  thus  jbecomes  important  to  enquire  into  the 
.state  of  the  deceased  on  the  14th  of  August,  and 
diiring  the  iptermediate  period,  till  the  21st.  On 
the  evening  of  Sunday,  the  14th  of  August,  he 
jfanci^d  he  had  been  robbed  of  his  plate  by  War- 
^.  This-Warrea  was  a  sort  of  proteg^  of  the  de- 
ceased;  he  had  )been  brought  up  as  a  cabinet- 
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1828.      maker,  which  was  his  father's  trade.    The  deceased 
cayeat-Day,    had  lent  him  money  to  go  into  business  at  Bath  ; 
8th  January,  he  there  failed.    He  afterwards,  in  London,  with 
HoBY       the  assistance  of  the  deceased^  set  up  in  business 
HoBY       again ;  and  having  been  there  equally  unsuccessful^ 
HoBY.       he  had,  for  some  time,  resided  with  the  deceased  as  a 
companion.  He  is  a  legatee  of  100/.  in  the  will,  and 
the  deceased,  as  he  states,  also  gave  him,  on  the 
^17th  of  August,  a  draft  for  100/.  and  a  bond  from 
King  for  300/.  '  Warren's  explanation  of  the  trans- 
action of  Sunday,  the  14th  of  August,  is  that  the 
plate  was  usually  kept  in  a  chest  within  a  cup- 
board in  his  bed-room ;  that  he  had,  that  morning, 
taken  it  out  to  clean ;  that  he  and  the  deceased  had 

I 

some  angry  words;  that  he  put  the  plate  away, 
and  went  to  town,  saying  he  did  not  know  whether 
he  should  return.  During  Warren's  absence,  it 
appears  from  the  brother's  witness,  .  Nutt  (the 
details  of  whose  evidence  are  far  too  loose  to  be 
relied  on),  that  the  deceased,  vi4io  had  been  exa« 
mining  his  treasures  of  different  kinds, .  became 
very  enraged,  thinking,  and  having  worked  himr 
self  .up  into  the  belief,  that  he  had  been  robbed  of 
part  of  his  plate,  went  to  his  neighbour,  King,  in 
/  great  agitation,,  and  told  him — ^that  Warren  had 

robbed  him ;  that  he  would  go  to  town  to  his  cousin, 
James  Hoby,  immediately,  and  obtain  a  warrant, 
to  arrest  Warren,  who  had  said  ''that,  he  did  not 
know  whether  he  should  return  ;'*  and  he  thought, 
perhaps,  he  might  go  off  with  his  property.  .  He 
also  made  the  same  complaint,  and  charges,  to 
others  of  his  neighbours,. and  certainly  was  exceed- 
ingly agitated.  It  was,  at  this  time,  between  eight 
and  nine  o^clock  in  the  evening :  King  very  kindly 
undertook  to  go,  and  went  for  him  to  James  Hoby. . 
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However,  before  King  came  back  Warren  had 
returned^  showed  the  deceased  where  the  plate  was, 
explained  his  error^  and  the  deceased  was  quite 
satisfied ;  and  upon  King's  reaching  the  house^  he 
finds  them  together  in  a  friendly  manner;  the 
matter  being  perfectly  cleared  up. 

Now,  that  a  person  of  this  frame  of  mind,  sup- 
posing himself  to  have  been  robbed  by  an  almost 
adopted  son,  should  be  agits^ted,  and  should  be 
nearly,  if  not  quite,  worked  up  into  madness^  is  not 
extraordinary.  That,  after  he  became  decidedly  in- 
sane, this  notion,  so  vividly  imprinted  on  his  imay 
gination,  should  return,  is  also  not  extraordinary ; 
but  I  am  by  no  means  satisfied,  that  the  character 
of  actual  insanity^  or  that  any  thing  beyond  high 
excitement  and  irritation,  manifested  itself,  even  on 
this  Sunday,  the  14th  of  August.  The  exdtment, . 
undoabtedly,  was  extreme — ^it  might  amount  to 
actual  delirium — Ira  furor  brevis  est — as  long  as 
it  lasted  the  mind  might  be  unsound^  but  when 
the  mistake  was  discovered^  the  mind  was  restored^ 
and  reason  resumed  its  place. 

King  deposes,  that  the  deceased  both  then,  and 
ttie  next  day^  said^  '^  his  head  had  been  so  bad^  he 
really  did  not  know  what  he  was  doing  when  he  came 
to  him."  And  this  declaration  has  been  relied  on 
as  proving  derangement — derangement  by  the  de- 
ceased^s  own  admission.  If  so,  it  also  proves  re- 
covery— ^the  removal  of  delirium ;  for  one  of  the 
strongest  proofe  of  re-established  faculties,  is  the 
consciousness  and  admission  of  the  party  himsdf, 
that  he  had  been  disordered.  The  return  and 
continuance  of  this  derangement  during  the  ensu- 
ing week  has  been  deposed  to^  and  much  depend- 
ence is  placed  on  it.    To  Nutt,  as  I  have  before 
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said^  I  csannot  trcist ;  nor  to  the  KiDgs'  $tOGCiraoy, 
in  respect  to  time ;  but  their  veracity  I  h^ye  no 
reason  to  doubt.  They  mention  no  circuoistaDcc 
enabling  them  to  fix  the  eyetitp,  aa  occurring^  rathar 
between  the  14th  and  21st,  tban  aHer  the  31st ; 
they  frequently  9aw  the  deceased  subsequent  to 
the  dlst ;  they  might  easily  cottfound  whfit  passed 
on  the  later  occasions,  with  what  ^^ey  suppose  to 
have  happened  at  a  previous  period*  King  swears 
that  a  letter,  from  the  deceased,  waa  brought  to  him 
early  on  Monday  morning,  by  Warren— 4ie  repeats  i( 
positively ;  yet,  when  the  letter  i^  shown  him^  he 
admits  ^^  ti^at  it  must  have  been  brought  to  his  house 
by  some  other  person  after  Warren  h^d  left  him/^ 
I  believe  it  to  have  been  an  honest  mistake ;  buf 
if  he  could  fell  into  such  a  mistal^e,  botjh  as  to  the 
penaoQ  and  as  to  the  time  of  day^  how  miich  more 
easy  was  it  for  him  to  have  been  in  error,  as  tp 
wheiher  these  cinatmstanoea  happened  in  the  week 
before  the  21st,  or  in  the  w^ek  after  I  I  am  the 
more  di^osed  to  think  that  they  mi^st  have  hs^pr 
pened  at  the  latter  time ;  beeausfe  the  facts  corres- 
pond with  what  then  took  plaqe,  but  not  wi^h  what  is 
established — ^by  unsuspicious  proio^H-to  have  beei^ 
the  condition  of  Uie  decea^  duriog  the  forgoing 
week.  On  this  part  of  the  case^  it  is  not,  I  thin!^, 
dbown,  that  decided  insanity  existed  hetween  the 
14th  and  the  21fit — ^at  4ie  .utmost^  rieasQn  was  flucr 
tuating ;  and  it  appears  doi^btful^  whether-r-oi| 
iSunday^  the  14th,  while  the  impression  that  hie 
had  been  robbed,  remaioed  upon  his  mind — wher 
ther,  even  then,  he  wm  wojriked  up  to  a  state  of 
delirium. 

I  proceed,  then^  to  the  evidence  im^nediately  re- 
ferring to  other  acts  in  that  ^wed^;   and,  mor^ 
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especially,  to  the  instrument  propounded.  This> 
as  I  have  said,  was  manifeBtiy  writtea  at  two  dif- 
twent  times.  The  bulk  and  body  of  the  will^  com- 
prising the  complete  dispoaiticm  of  his  property^  was 
ifflt  written  in  paler  iaik — ^the  date^  August  17tli, 
1825,  and  a  small  addition  at  the  end,  in  a  darker 
ink^  and  (me  or  two  slight  corrections  were  made, 
and  a  few  of  <he  letters  retDuched^  with  that  darker 
ink :  so  that  the  body-^hat  is  the  importantpart,may 
hare  been  written  long  before  the  17th  of  August, 
On  that  day  the  uncle  of  the  deceased  (the  father 
of  tike  executor)  visited  the  deceased,  and  found 
him  in  his  bed-room,  sitting  at  a  writing  toble 
with  his  papers  about  him.  The  deceased  said 
'*  he  had  been  busy  making  his  will,'^  and  asked 
him  to  go  down  and  order  luncheon,  and  he 
would  come  down  to  him  presently.  The  uncle 
staid  to  dinner.    After  dinner,  he  says ; — 

*^  He  and  the  deceased  being  alone  toge* 
ther^  the  deceased,  pointing  to  a  picture  which 
was  then  hanging  up  in  the  room^  observed  that 
he  had  left  the  picture,  and  also  1002.  to  Elizabeth, 
meaning  Elizabeth  Wright,  deponent's  eldest 
daughter;  that  he  had  also  left  a  legacy  of  20/.  to 
his  friend  Salkeld,  and  201.  or  10/.  to  Mrs.  Clark- 
son,  a  cousin  of  the  deceased ;  that  he  had  left  his 
books  to  Mr.  Cranstoun.  He  then  said,  that  he 
would  not  tell  deponent  more  of  his  will ;  who, 
in  a  joking  way,  said,  that  he  did  not  wish  to 
know,  as  he  had  no  occasion  for  aqy  thing  from 
hivau  The  deceased  then  added^  that  he  had  left 
the  greatest  part  of  his  property  to  those  he  liked 
best ;  and  he  recollects  him  to  have  said,  that  he 
had  left  a  young  man,  of  the  name  of  Warren^ 
100/." 
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1828.  Here  is  a  direct  reference  to,  and  recognition 

Caveat-Day,   of,  this  Will ;  for  hc  declarcs  that  he  had  left  the 
8th  January,    greatest  part  of  his  property  to  those  he  liked  best, 
HoBT       and  the  whole  history  demonstrates,  that  his  cou-  - 
HoBT      sin  had  long  been  the  persoa  he  liked  best. .   Nutt 
hJ^       thinks,  but  is  not  positive,  that  this  happened  on 
the  16th :  it  is  not  very  material,  whether  it .  hap- 
pened the  day  before,  or  the  aflernoon  of.the.day, 
on  the  morning  of  which  he- wrote  his  will :    if 
on  the  16th,  then  it  was  preparatory  to  the  act  of 
the  following  day — ^if  on  the  17th,  at  dinner  time, 
then  it  was  after  the  transaction  with  Caird .  and 
Rouse,  who  were  there  between  eleven  and  twelve 
o'clock.    At  all  events,  this  conversation  furnishes 
strong  evidence  in  support  of  the  act,  as  showing 
decided  intention,  and  perfect  capacity. 

It  is  fully  proved,  that  his  opposite  neighbour 
Caird,  a  baker,  was  requested  to  come  in  order  to. 
attest  his  will,  and  that  Mr.  Rouse,  the  deceased^s 
apothecary,  happening  to  beat  Caird' s  house  at  the 
time,  upon  Nutt,  the  messenger,  telling  the  de- 
ceased, he  sent  a  second  time  begging  Mr.  Rouse  - 
to  accompany  Caird.  They  both  went  over,  and 
found  the  deceased  in  his  dining-room,  at  a  writ- 
ing-table, with  papers  before  him :  he  said ''  he  was 
very  ill,  and  had  been  making  his  will,  being  as- 
sured that  he  could  not  live  long.''  He  read  the 
will  to  them,  and  tendered  a  pen  to  Rouse  that 
he  might  witness  it ;  and,  undoubtedly,  it  is  no 
proof  of  derangement  of  mind,  in  such  a  person, 
,  that  he  was  not  aware  of  the  regular  form  of  exe- 
cuting a  will.  Mr.  Rouse  (thinking  the  deceased 
bilious,  and  out  of  spirits,)  feeling  his  pulse,  said 
he  was  in  no  danger,  rallied  him,  and  told .  him, 
he  was  no  worse  than  he  had  been  before,  and^. 
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in  order  to  avoid  depressing  his  spirits^  prevailed 
upon  hinoi  to  postpone  the  iformal  execution. 

On  the  ninth  interrogatory  he  says : — 
'  **  He  advised  the  deceased  to  postpone  the  exe- 
cution of  his  will,  because  he  considered  that  his 
mind  wanted  rousing ;  that  he  was  already  too 
much  depressed  and  out  of  spirits,  and  the  exe- 
cution of  so  solemn  an  instrument  was  likely  to 
make  him  worse;  respondent  did  not  perceive 
that  the  deceased's  mind  was  in  a  confused  state^ 
•or  that  he  was  unfit  to  make  a  will ;  his  memory 
•was  perfect^  and  his  understanding  correct.'' 

Caird  fully  confirms  Rouse's  opinion,  so  that 
this  alone  prevented  the  execution, — ^there  was  not 
any  hesitation  on  the  part  of  the  del^ased :  it  was 
not  deferred  from '  his . doubting  or  deliberating^ 
but  because  his  medical  attendant  dissuaded  and 
.diverted  him  from  it. 

Both. these  witnesses  were  well  acquainted  with 
'  the  deceased  ;  Caird  had  been  his  opposite  neigh- 
•  hour  for  five  years,  with  whom  he  used  ofteir  to 
,  gossip,  as  he  expresses  it ;  Rouse^ .  his  apothecary^ 
.for  some  length  of  time.    Theyknewhis  general 
,  mind,   and  habits,  and  deportment :  if  he  had 
been,  at  this  time,  in  a  state  of  insanity  and  de- 
rangement, they  must  have  discovered  it.  '  This 
;  evidence,  then^  bears  strongly  on  both  points-^ 
.  fixed  intention,  and  soundness  of  mind.     I  mighl;, 
perhaps,  rest  the  case  here  ;  but  where  there  is  any 
'  suggestion  of  insanity^  it  is  proper  to  look  at  all 
.  confirmatory  circumstances. 

On  the  following  day,  the  18th  of  August,  the 

deceased  was  worse,  and  Dr.  Latham  was  called 

.in«     His  disorder  was  not  one  of  the  head — not 

paralysis  nor  apoplexy — not  brain  fevei^-rit .  was 
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182^.      diarrhea.    Dr.  Latbain,  it  appears^  vas  not  then 
Caveat-Day,   consulted  for  the  first  tinie--«Jie  had  oflea  attended 
8th  January,    jjim  before.     He  aajna : — 
HoBT  ^'  On  the  18th  of  August,  1825,  he  yisited  the 

HoffT  -deceased,  who  thoi^ht  himself  dyings  that  de- 
g^^  ponent  laughed  at  him,  knowing  the  deceased  was 
not  in  danger ;  that  on  the  19th  or  20th^  when 
he  again  saw  him,  he  was  much  better ;  that  on 
4;he  21st^  he  found  him  in  a  state  of  great  nervoixs 
irritation  and  excitement,  which  were  pardy  al- 
layed ;  but^  on  the  Ist  of  September,  he  con- 
sidered that  the  case  should  be  treated  as  one  which 
might  end  in  confirmed  insanity .^^  He  .fiirther 
says^  ^^  that  on  the  18th,  and  on  the  intermediate 
/  days  between  that  and  the  21st,  he  is  quite  'Cer- 

.tein  diat  nothing  occurred,  in  the  manner  and  con- 
versaticm  of  the  deceased^  which  gafe  him  any 
reason  to  believe  that  the  deceased  was  not  of 
perfect  capacity ;  he  conducted  himsdf  and  con- 
versed as  a  person  of  sound  mind ;  and  at  no  time 
previoasito  the  21st  had  he  any  cause  for  believ- 
ing that  the  deceased  was  not   of  sound  mind, 
im^nory,  and  understanding.^'  And  to  the  thirty- 
v^ghth  interrogatory  the  same  witness   answers, 
'^'  that  on  the  days  previous  to  the  21st  of  August, 
the  deceased  was^  €ts  respondent  verily  believes,  and 
t>f  his  belief  he  swears  positively,  of  sound  and 
perfect,  mind,  and  was  capable,  as  he  believes,  of 
any  act  requiring  calm  and  cool  consideration.^' 
It  may  not  be  unfit  to  remark  that  the  character 
of  the  deceased's  derangement,  when  it  does  ac- 
tually take,  place,  is  rather  delirium  than  delusion 
^-rather  high  excitemait  than  ftilse  impression. 
Jn  ddirium,  intervals  of  coolness,  and  actual  -  lu- 
cidity, ^ure  much  more  common  than  when  a- per- 
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malneftt  delaskm  has  seized  like  mind ;   though,      ^^^* 
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whea  excitement  retiimd,  some  circumstance^,  that   caveat  Da^ 
liad  before  made  a  strong  impression,  may,  not  im-    «h  JantMry. 
-probably^  revert,  and  attend  the  dehrium:  such      h<^»^ 
appeared  to  have  been  the  case  miHi  respect  to  the      hobt 
deceased's. notion  that  be  had  been  robbed,  and      hobt. 
by  Wanren ;  but  that  is  not  an  impression,  in  alny 
degree,  connected  Mith  the  ^disposition  contained 
^in  this  iBStrnmeiit,  nor  showing  itself  in  these  tes- 
-tementary  transactions. 

It  was  observed  that  there  was  au  inconsistency 
-in  the  l^acy  to  Warren  *'  for  his  kindness  and 
•attention,'^  and  these  repeated  charges  cf  robbery. 
la  the  fir«t  place,  ibis  argument  assumes  thstt 
the  Kings  are  correct  >in  fising  the  date  of  those 
declaratioDs  between  the  14fti  and  21st  of  Au- 
gust:   in  the  next   place,   it  assumes  that  the 
body   of  the  wiQ   was  written    on    the  17th, 
which  might  have  been  writt^i  long  before  the 
14tfa.;  but,  in  tiie  last  place,  what  sort  of  incon- 
sistent^ does  it  show?     Inconsistency  with  the 
•existence  of  insanity! — ^it  shows,  that  when  he 
wrote  this  will,  he  had  not  on  his  mind  the  febe 
'  idea  that  Warr^i  had  robbed  him  ;  it,  therefore, 
proves  ratiiier  the  absence  ihan  the  presence  of  dis- 
order.   Hi»  whole  conduct  to 'Warren  is  natural 
enough,  supposing  him  sane—Jie  had,   through 
error,  and  under  excitement,  made  fitlse  charges 
-against  him  on  the  14th — ^he'was  convinced  they 
were  unfounded— ^Warren  was  hurt,  and  felt  in- 
jured by  them— on  the  next  morning,  the  15th, 
the  deceased  made  him  a  present  of  a  diamond 
ring'^-a  sense  of  his  injustice  rendered  that  act 
not  unnatural' — on    the    17lh,    being   about  to 
execute  this  will,  by  which  he  had  bequeathed 
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him  100/.  only,  he  gave  him  a  draft  for  another 
100/.  and  King's  bond  for  300/.  borrowed  in  the 
previous  June  or  July.  Whether  the  will  was 
written  before^  and  he  made  these  gifts,  not  choos- 
ing to  alter  the  will,  or  whether  he  preferred  that 
they  should  not  appear  in  his  will — even  if  written 
on  that  day — ^yet  they  do  not  bear  the  character  of 
an  insane  act^  much  -  less  of  still  thinking  that 
Warren  had  robbed  him.  His  property  was  worth 
about  4000/. :  the  amount  of  these  presents,  par- 
ticularly after  their  long  connexion^  and  these  un- 
founded charges,  might  not  be  irrational  nor  ex- 
travagant; nor  does  he  irrationally  give  him 
either  articles  bequeathed  specifically  by  will,  nor 
even  all  his  property  ejtisdem  generis ;  for  there 
are  other  bonds  actually  left  sealed  up,  and  the 
envelope  thus  indorsed,  '^  To  be  opened  by  my 
dear  cousin  and  executor  Mr.  James  Hoby." 
This  is  not  an  unimportant  act— it  is  an  act  of 
sanity,  and  not  only  so,  but  is  strong  to  prove  ad- 
herence. Whether  written  before  the  17th,  on 
the  17th,  or  after  the  17th,  it  still  has  effect — 
if  before,  it  shows  that  the  will  was  written  before, 
and  evidences  a  long  and  deliberate  intention 
while  sane ;  if  on  the  17th,  it  confirms  the  sanity 
on  that  day — if  after,  it  proves  adher^ce  to  this 
will — in  either  case  it  tends  to  support  the  will. 
Adherence,  however,  is  very  sufficiently  established, 
and  abandonment  of,  and  departure  from,  inten- 
tion, are  in  the  last  degree  improbable. 

On  the  18th,  the  deceased  wrote  to  his  cousin, 
requesting  he  would  bring  down  Brundrett,  as 
he  was  extremely  ill — '^  in  a  dangerous  way.*' 
Warren,  who  carried  the  letter,  told  the  cousin  ttet 
the  deceased  had  alarmed  himself;  that  the  medical 
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gentlem^i   thoi:^ht  that   there  M^as  no   danger^ 

and  that,  in  a  day  or  two,  he  would  be  able  to  go 

to  Brundrett    (that  no  danger  was  apprehended 

is  confirmed  by  the  testimony  of  Latham  and 

Rouse) :    Brundrett,  the  solicitor,  was^  therefore, 

not  brought  down ;  but  on  that,  or  the  following 

day^  his  cousin  went  to  see  the  deceased,  and  dined 

witb  him. ;  the  will  was  produced  ;  this  cousin 

ursred  him  to  alter  it  in  favour  of  his  brothers — 

the  deceased  refused,  and  said,  ^^  he  would  go  to 

Brundrett  the  next  day  and  have  his  will  made 

out  as  it  was ;  after  the  behaviour  of  his  brothers  to 

him,  he  would  do  no  more  than  he  had  done/^ 

Here,  again,  is  firm  adherence  to  the  will,  and 
sound  mind. 

The  next  day  the  deceased  was  no  better ;  the 
diarrhea  continuoi ;  and  on  the  21st  he  became 
delirious  and  insane,  and  so  he  remained  till  his. 
deaths .  though  with  intervals  of  calmness.  The 
completion  of  the  act  was  thus  prevented,  but  the 
testamentary  intention  existed  as  long  as  capacity 
existed. 

It  has  been  asked — ^why  was  not  the  will  exe- 
cuted in  the  intervals  of  the  disorder  ? 

In  the  first  place^  the  intervals  were  hardly  of 
that  duration  that  it  was  proper,  or  likely^  that 
such  an  act  should  be  proposed.  In  the  next 
place,  the  deceased  was  not  in  possession  of  the 
will;  for  when  aictual  derangement  seized  him, 
all  his  papers  were  sealed  up,  and  sent  to  Mr. 
Brundrett,  his  confidential  solicitor^  under  the 
authority  of  James  Hoby^  who^  by  the  instrument 
itself,  as  well  as  by  the  sealed  envelope,  was  de- 
clared his  executor. 
Upon  the  whole^  I  am  of  opinion^  that  this  instru- 

VOL.  1.  M 


1828. 

Cayeat-dajy 
8tta  Jamiarj. 

HOBT 

t>. 
HOBT 

ft 
HOBT 


162 


XA8B8   DETERMINED   IN   THE 


1828. 


•••« 


Caveat-Day, 
8th  January. 

HOBT 

V,  - 
HOBT 

& 
HOBT. 


0 


ment  contains  the  sane  testamentary  intentions  of 
the  deceased,  and  for  these  reasons : — 

First,  That  it  is  founded  upon  the  conduct  and 
declarations  of  the  deceased  for  years  before  his 
death ;  and  this  constitutes  an  important  founda^ 
tion  of  the  act : 

Secondly,  That  the  deceased  was  of  sound  mind 
when  he  wrote ;  and,  on  the  17th,  when  he  would 
have  executed  this  paper ;  for  no  part  of  the  con- 
tents connect  themselves  with  the  particular  sub- 
ject of  the  deceased^s  insanity — viz.,  his  being 
robbed : 

And^  lastly^  That  the  unfinished  state  of  the  in- 
strument is  sufficiently  accounted  for,  and  the 
adherence  to  it  sufficiently  proved. 

I,  therefore,  pronounce  for  the  paper. 

As  to  costs :  lliomas  Hoby,  as  one  of  the  next 
of  kin^  was  justified,  from  the  unfinished  state  of  the 
paper,  in  putting  the  executor  on  proof  of  it:  I  shall 
then  give  no  costs  against  him ;  nor  shall  I  allow  his 
costs  out  of  the  estate — ^because  he  has  set  up  in- 
sanity, and  abandonment^  and  has  failed  to  prove 
them^ — ^besides  he  has  a  legacy  of  100/.  under  this 
instrument:  nor  shall  I  give  them  to  the  other 
brother  who  has  intervened,  as  the  appearance  of 
two  parties  in  the  same  interest,  by  different  proc- 
tors^ is  not  to  be  encouraged.  I  shall  leave  them 
to  the  liberality  of  the  executor. 

Probate  decreed. 


I 
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HILARY  TERM. 


ARCHES  COURT  OF  CANTERBURY. 


BRAT  V*   BRAY. 


On  the  Admission  of  Additional  Articles. 


This  was  a  cause  of  divorce,  by  reason  of  cruelty »     ^^-^^ 
originally  promoted  in  the  Consistory  Court  of    8dSe«oii. 
London  by  Saba  Eliza  Bray  against  the  Reverend  in  a  nitfor 
Bidlake  Bhray ;  and  came  up  to  this  Court  by  ap.  wpanui^iby 
peal  from  the  admission  of  the  libel.     On  the  by-  cmeity 
day  of  Michaelmas  Term,  1827,  the  decree  was  the^e^an 
affirmed,  and  the  cause  retained.  hS"ilSSe«i 

The  present  question  was  the  admissibility  of  ^^%^^J^ 
certain  additional  articles — ^pleading,  first,  that  in  ooimseiuiie: 
Februaiy,  1827,  an  indictment  was  preferred,  on  tyL  suit)  upon 
the  prosecution  of  Mr.  Bray,  against  EUzabeth  !!wdb!^* 
Malkin,  the  mother  of  Mrs.  Bray ;  William  Hamr  Jj|^^^ 
mersley,    her    uncle    (indicted  by  the  name  of  thenm-in 
William  Spode) ;  George  Vance,  her  medical  at-  Jetted,  Ld  re- 
tendant ;  and  Robert  Shank  Atcheson,   her  sdi-  l^^^^ 
citor,  for  conspiring  to  separate  Mr.  and  Mrs.  21***^^^, 
Bray ;  and  ^'  for  counselling  Saba  Eliza  Bmy  to  pro-  ubei  mi  acts  of 
mote  against  the  said  Bidlake  Bray  a  certain  cause  ^^m^9l 
of  divorce,  or  separation,  by  reason  of  cruelty ;"  ^^^JJJJJ^J;^ 
that  the  Grand  Jury,  on  the  evidence  of  Mr.  Bray,  on  oath,  of  that 
Mid  of  another  witness,  returned  a  true  bill ;  that  *^ 
the  indictment  was  heard  before  Lord  Taiterden^ 
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1828.  njjj  a  Special  Jury,  on  the  2d  of  November  last, 

HiLAiiY  when  Mr.  Bray  and  many  others  were  examined 

«7sSon.  ^^"^  *^^  prosecution ;  that  no  witnesses  were  exa- 

- —  mined  for  the  defence,  but  the  evidence  of  Mrs. 

Bray 

V.  Bray,  whose  examination^  taken  in  private, 
lasted  four  hour^^  was  read ;  and  the  Lord  Chief 
Justice  then  declining  to  receive  any  further  evi- 
dence, the  Jury  thereupon  acquitted  the  de- 
fendants. 

The  second  article  exhibited,  in  supply  of  proof, 
a  copy  of  the  bill  of  indictment. 

T^e  third,  in  substance^  pleaded  : — "  That;  in  the 
examination  of  Bidlake  Bray  on  the  trial  of  the 
said  indictment,  he  did  admit  and  confess^  that  he 
had  declared  both  before  and  after  the  birth  of  the 
child,  of  which  his  said  wife,  Saba  Eliza  Bray,  was 
•delivered,  that  he  believed  it  to  be  the  child  of  her 
-uncle  ;  that  he  had  also  asked  the  said  Saba  Eliza 
Bray,  his  wife,  if  she  knew  the  meaning  of  incest, 
and  that  he  had  intended  to  convey  to  his  said  wife 
a  reproach  of  incest  with  her  uncle,  William  Ham- 
'  mersley,  by  his  manner  and  insinuations ;  and  the 
said  Bidlake  Bray  did,  in  like  manner,  on  the  said 
.  occasion,  admit  that  he  had,  both  before  and  after 
the  birth  of  the  said  child,  declared  that  he  thought 
she,  the  said  Saba  Eliza  Bray>  did  not  come  a  virgin 
to  bis  bed." 

Phillimore  and  Addams,  in  objection. 

These  articles  are  inadmissible ;  they  can  furnish 
no  useful  information  :  the  libel  consists  of  no  fewer 
than  37  articles ;  they  embrace  a  long  period  of 
time,  and  are  very  detailed  as  to  sets  of  crudty ; 
and  two  and  twenty  witnesses  have  been  examined 
upon  them.  The  Court  has  never  gone  so  far  in 
admitting  evidence  of  ''  res  inter  alios  acta  ;'^  the 
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Y^erdict  at  comni^oii  law  against  a  paramour  is  1828; 
sdlowed  to  be  pleaded,  in  divorce  causes,  to  show  Hilary 
there  is  no  collusion  ;  but  even  that^  till  latterly,  J"*f » 
was  not ,  admitted  without  much  opposition  (a). 
Another  objection  is,  that  we  shall  be  compelled  to 
plead  the  grounds  of  the  verdict,  and  go  into  a  ^^^' 
voluminous  statement  of  Mrs.  Bray's  evidence. 
In  Brisco  v.  Brisco,  the  wife  was  charged  with 
artery;  and  the  Court  of  Delegates (fr)  would 
not  allow  the:proceedings  in  Winnington  ».  Win- 
niDgtQn(c)  to  be  invoked,  in  which  Winnington 
was  proved  guilty  of  adultery  with  Lady  Brisco. 

Dr.  JeniuT. — ^No.  Winnington  was  proved 
guilty  of  adultery  with  ^  person  supposed  to  be 
Lady  Brisco. 

Per  Curiam. 

The  reason  is  clear :  that  was  another  cause  to 
which  neither  husband  nor  wife  was  party. 

Argument  resumed. 

We  remember  no  instance  of  the  introduction  of 
the  proceedings  in  detail,  as  well  as  of  the  verdict. 
Besides  how  is  this  indictment  cruelty?  it  is  a 
proof,  as  far  as '  it  goes,  of  his  attachment  to  his 
wife..  Again,  as  to  the  declarations,  it  is  not 
pleaded  that  they  were  made  to  Mrs.  Bray  in 
perdon;  but  further — ^these  very  declarations  have 
already  beeti  pleaded  in  the  libel. 

Jenner  and  Lushington,  contrd. 

There  is  a  great  deal  in  this  case  not  easy  to 
jM'Ove^  except  from  the  declarations  of  the  husband 

(a)  •Vide  Elwes  v.  Elwes,  1  Consistory  Reports,  289,  note  ; 
snd  Loveden  v.  LoTeden,  2  ib.  51. 

\h\  Briffca  v,  Bnsco.     Delegates.    24tfa  of  July,  1826. 
•  (c)  The. case  of  Winningtoii  v.  Winnitigton  was  decided  in 
the  Consistory  Court  of  London  on  the  23d  of  Jane,  1826. 
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l^S28.  made  at  the  time,  or  immediately  subsequent; 
jijj^^^Y  therefore  the  Court  will  not  easily  be  induced  to 
TjRM,      reiect  clear  evidence  of  such  declarations.     As  to 

2d  SesBioD.  •'  , 

the  objection  "  res  inter  alios  acta^^*  in  Verelst  r. 
Yerelst,  the  cross-examination  at  Common  Law 
was  invoked  to  discredit  a  witness  (a) ;  here,  too. 
Bray  was  the  party  prosecuting^  and  was  examined 
as  a  vdtness.  Are  not  the  repetitions  of  the  accu- 
sations evidence  of  cruelty ;  and-  can  the  Court,  on 
account  of  the  length  of  the  plea,  exclude  the  ad- 
missions on  oath  of  the  husbsoid  that  he  has  made 
such  accusations?  It  is  established  that  the  in- 
dictment was  unfounded,  and  only  brought  to 
put  an  end  to  this  suit :  this  is  material  for  the 
Court  to  know. 

Both  on  principle,  and  precedent,  these  articles 
are  admissible,  especially  when  the  original  de- 
clarations were  made  in  the  absence  of  witnesses, 
and  the  whole  passed  merely  between  husband  and 
wife* 

Judgment. 

Sir  John  Nicholl. 

The  Court  would  be  very  unwilling  to  load^ 
unnecessarily^  the  cause  with  additional  matter; 
but  it  cannot  take  upon  itself  to  reject  that  which 
bears  directly  upon  the  point  at  issue.  Looking, 
then^  at  the  history  contained  in  the  original 
libel,  it  is  impossible  to  say  that  the  articles,  now 
offered  to  the  Courts  do  not  connect  themselves 
with  the  principal  case.  The  husband  accused 
his  wife  of  the  most  abominable  intercourse  that 

(a)  Verelat  v.  Verekt,  1  Phill.  145.  On  iha  6tli  of  July, 
1814,  the  decision  of  the  Court  of  Arches  was  affirmed  by  the 
Delegates. 
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can  possibly  be  conceived — ^no  less  than  incest      l^^* 
with  one  of  her  nearest  connections :    and  the     h^^^^^ 
indictinff  her  material  witnesses  for  a  conspiracy,      7J?*^' 
m  order^  if  he  could  convict  them,  to -affect  theur       — 
evidence  in  this  suit^  must  be  considered  a  con*         «^^ 
tinuance  of  that  persecution  which  Mrs.  Bray,  if      ^^^' 
the  &cts  stated  in  the  libel  are  true^  has  already 
suffered.    The  acquittal^  therefore^  of  the  parties 
on  that  indictment  may  be  important  to  enable  the 
Court  to  arrive  at  a  just  decision  of  this  case. 

The  third  article  is  intended  to  establish,  not 
merely  a  declaration  of  the  husband,  but  a  solemn 
admission  on  oath  of  a  part  of  tiie  charge  brought 
against  him^  viz.,  asserting^  before  and  after  the 
birth  of  the  child,  that  tliat  child  was  not  his,  but 
the  fruit  of  an  incestuous  connection  between  Mrs. 
Rray  and  her  uncle,  lliough  that  may  be  ad- 
mitted in  the  husband's  answers  to  the  libel^  the 
wife  is  not  bound  to  depend  on  the  chance  of  that 
admission,  coupled  with  such  explanations,  and 
qualifications  as  he  may  choose  to  give.  It  is  not, 
I  thinks  possible  to  conceive  cruelty  of  a  more 
grievous  character  (except^  perhaps,  great  personal 
violence)  than  the  accusation  made  by  this  husband 
against  his  wife. 

As  to  its  being  a  proceeding  in  another  Court, 
and  between  other  parties,  this  is,  surely,  the  last 
case  to  which  the  objection  of  res  inter  alios  acta 
can  apply,  for  this  is  the  very  act  of  the  party 
himself — it  is  his  own  prosecution — ^it  is  an  act 
which  he  himself  has  done ;  and,  therefore,  he 
cannot  say-^^'  I  was  not  a  party  to  these  proceed- 
ings, and,  consequently,  they  ought  not  to  be  brought 
in  evidence  against  me/' 

Now,  in  suits  for  divorce  by  reason  of  adultery* 
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1828.       the  action  of  the  husband  against  the  paramour  of 
Hilary     ^^  "Wife,  if  brought  in  proof  against  the  wife,  is 

sZ&iTim     ^^*  *''*^^  ^'*^*  ^^^^  •*  ^^^  ^^^  ^^^  ^  there  no  party 
to  the  action.    The  case,  which  has  been  referred 

to^  of. . Winnington  against  Winnington,  was  still 

®*^^-       mpre.r^«  inter  alios  acta :  for  a  sentence  in  that 

cause   could  be  no  evidence  in  Brisco  against 

Brisco,  for  neither  of  the  parties  in  the  latter  were 

parties  in  the  former  suit. 

These  additional  articles  may  be  very  shortly 
proved  ;  and,  as  it  was  undertaken  that  the  wife's 
costs  should  not  be  taxed  against  the  husband^  de 
die  in  diem  (a),  bat  should  be  reserved  to  the 
close  of  the  suit^  no  objection  on  that  ground  can 
now  be  raised.  If  it  should  tiim  out  that  the  hu&l 
band  has  been  guilty  of  this  misconduct  towards 
his  wife,  he  may  be  liable  to  costs  as  between  party 
and  .party,  but  the  claim' to  them,  as  between 
husband  and  wife,  is  waived  for  the  present. 

Under  tiiese  circumstances  I  think  I  am'  bound 
to  admit  the  articles,  trusting  that  they  will  be 
proved  with  as  little  delay  as  possible. 

Additional  articles  admitted . 

(a)  The  principle  apon  which  the  costs  of  the  wife  are  taxed, 
de  die  in  diemy  against  the  husband,  is  thus  stated  by 
Sanchez  : — *'  Quando  uxor  litem  divortii  adversus  virum  tn- 
tentarety  dubiutn  non  est,  quin  ex  alimenta  et  litis  expensce  d 
viro  ministranda  sinty  ne  expensis  destituta  d  causd  cctdatj*^ — 
Sanchez,  Lib.  10.  Disp.  8.  s.  28.  Vide  also  Oughton,  tit.  206 
aiid207. 

There  is,  however,  an  exception  to  this  rule  when  the  wife 
has  a  separate  maintenance.  Vide  Wilson  r.  Wilson  -  Dayis 
V.  Davis,  2  Consistory  Reports,  pp.  203,  204,  ^ 
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PRAN&ARD  V.   DEACLE. 

1828. 


This  was  an  appeal,  from  the  Episcopal  Con-     Hilary 
sistorial  Court  of  Wells,  in  a  cause  of  the  voluntary     sdtoSn. 
promotion  of  the  Office  of  the  Judge.  wheJT^  the 

The  Citation  was  of  the  following  tenor : —  ^m^*^*^* 

"  Charles  Sandiford^   Clerk,    Master  of  Arts,  theproceed- 
Archdeacon  of  the  Archdeaconir  of  Wells,  in  the  i^  guit^ 
county  of  Somerset,  to  J.  B.  P.  G.  and  J.  M.  our  Xu^St 
lawful  Apparitors,  greeting.     -We  do  by  these  «rt*«ofa 
presents  authorize,  empower,  and  strictly  enjoin  beforeappear- 
and  command  you,  jointly  and  severally,  peremp-  ^n^t,^ 
torily  to  cite  or  cause  to  be  cited,  Edward  Prankard^  S^^/b^T" 
of  the  parish  of  Uphill,  in  the  said  county,  and  our  p~Y'  ^ 
Archdeaconry  and  Jurisdiction,  to  appear  before  us,  oooai  to  the 
our  Surrogate^  or  lawful  Deputy,  or  some  other  ^2|[!^!^ 
competent  judge  in  this  behalf,  in  the  Cathedral  S^^JJ^^ 
Church  of  St.  Andrew  in  Wells  aforesaid,  and  without  a  new 
usual  place  of  holding   our  Consistorial  Archi-  ^^2^hea^ 
diaconal  Court  [day  and  hour],  then  and  there  to  E^UJ^!!^ 
answer  to  certain  articles  of  our  office  to  be  minis-  */»««<Nof  the 

progyeM  of  the 

tered  to  him  touching  and  concerning  the  mere  rait;  and, 
health  of  his  soul,  and  the  correction  and  reformat  n^^w  in  the 
tion  of  his  manners  and  excesses  ;  and,  more  espe-  J^^^^ 
dally,  for  quarrelling,  chiding,  and  brawling  in  r8cognfa^(by 
the  parish  Church  of  Uphill  aforesaid,  on  the  third  formal  docn- 
day  of  March  instant,  and  for  laying  violent  hands  SSI?)tti^e 
upon  the  Reverend  John  Henry  G^g,  of  the  ^^1^^^ 
parish  of  Uphill  aforesaid,  on  the  same  third  day  oi  "^^^  Ja^fni 

Pkroctor^-'-the 
proceedings  are  Talid  j  nm*  is  it  a  fatal  objection,  that  the  articles  were  exhibited  in  the  name 
oftherarro^afe,  andnotof  the  Jtu^«. 
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Mardi  in  the  said  parish  Church,  then  and  theie 
to  be  exhibited  and  objected  to  him  at  the  instance 
of  the  Rererend  Thomas  Deacle,  Clerk,  Rector  of 
the  Rectory  of  the  parish  and  parish  Church  of 
Uphill  aforesaid,  the  promoter  of  our  Office  in  this 
behalf.  And  further  to  do  and  receive  as  unto  law 
and  justice  diall  appertain,  under  pain  of  the  law 
and  contempt  thereof. — Dated,  at  Wells^  the  8th  of 
March,  1826.'' 

On  the  9th  of  March,  Mr.  Deacle  executed  a 
proxy : — ^That,  Whereas  a  certain  cause  or  business 
of  office  is  intended  to  be  commenced  in  the  Con- 
sistorial  Archidiaconal  Court  of  Wdls^  promoted 
by  Deacle  against  Prankard,  I,  the  said  Thomas 
Deacle  have  nominated  and  do  hereby  nominate 
Samuel  Prat,  one  of  the  Procurators  General  of 
the  said  Consistorial  Archidiaconal  Courts  to  be 
my  true  and  lawful  Proctor  for  me,  and  in  my 
name,  to  appear  before  the  Reverend  Charles 
Sandiford,  Clerk,  Master  of  Arts^  Archdeacon  of 
the  said  Archdeaconry,  his  Surrogate,  or  lawful 
Deputy,  or  other  competent  judge  in  this  behalf, 
and  for  me,  and  in  my  behalf  to  issue,  or  cause  to 
be  issued  the  usual  citation  in  the  said  business,  to 
give  in  articles,  to  receive  the  answers  of  the  said 
Edward  Prankard  thereto ;  to  produce  and  ex- 
amine witnesses  thereupon,  &c.  &c. 

On  the  14th  of  March,  Prat  app)eared  before  the 
Reverend  Robert  Foster,  M.  A.,  Surrogate  of  the 
Archdeacon  of  Wells,  and  exhibited  this  proxy, 
and  returned  the  citation. 

On  the  24th  of  March,  Mr.  Prankard,  by  a 
proxy  duly  executed,  appointed  Thomas  Robins, 
one  of  the  Procurators  General  of  the  Consistorial 
Archidiaconal  Court  of  Wells,  to  be  his  lawful 
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Proctor,  and,  in  his  name,  to  appear  before  the       ^^^' 
Archdeacon  of  Wells^  in  the  said  Court,  his  Sur-      Hilary 
rogate,  or    lawful  Deputy,   or  other  competent    g^^l^^n 
judge;  and  in  his  behalf  to  receive  articles,  if  any       — 
should  be  offered  by  Deacle,  and  to  act  as  Proctor,         v. 
until  the  final  determination  of  the  cause,  rati-     ^■^«^■• 
fying  and  confirming,  whatsoever,  as  his  Proctor, 
he  should  lawfully  do. 

On  the  26th  of  April,  both  Proctors  (Prat  and  Archdeacon's 
Robins)  appeared  before  the    Reverend    Robert  movauf 


cause. 


Foster,  M.  A.,  Surrogate  of  the  Vicar  General  of 
the  Lord  Bishop  of  Bath  and  Wells,  and  alleged 
that  the  Reverend  Charles  Sandiford,  the  Arch- 
deacon of  Wells,  being  dead,  the  Archdeaconry  of 
Wells  was  void,  and  prayed ;  and  the  Judge,  at 
their  petition,  decreed  the  several  causes  depending 
in  the  Consistorial  Archidiaconal  Court  of  Wells 
to  be  brought  into  this  Court,  and  proceeded  in 
immediately.  They  were,  accordingly,  brought  in 
by  the  deputy  registrar  of  the  said  Consistorial 
Archidiaconal  Court. 

On  the  same  day.  Prat  exhibited  articles,  which, 
on  the  first  session  of  Trinity  Term',  viz.,  the  30th 
of  May,  were  admitted ;  and  Robins  gave  a  nega- 
tive issue. 

The  articles  were  thus  headed : — "  In  the  name  Articles. 
of  God,  Amen.  We,  Robert  Foster,  Clerk,  Master 
of  Arts,  Surr(^te  of  the    Worshipful   Richard 
Beadon,  Master  of  Arts,  Vicar  General  and  OflScial 
Principal,  &c.^^ 

In  the  second  and  third  articles,  were  pleaded, 
Ae  5  and  6  Edw.  VI.  c.  4.  s.  1  and  2 :  and  the  two 
succeeding  articles  went  on  to  charge — 

"  That  the  said  Edward  Prankard  did,  upon  the 
3d  of  March,  1826,  brawl,  chide,  and  quarrel  in  the 
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parish  Church  of  Uphill  aforesaid,  and  did  theif> 
and  there^  in  an  angry  and  passionate  manner, 
accuse  the  said  John  Henry  G^g  of  iniquity  and 
injustice  ^hen  presiding  in  Vestries^  and  throw' 
your  finger  close  to  his  &ce,  and  say  '  this  is  not. 
my  fist ;'  and  did  then  and  there  use  several  other 
brawling  and  chiding  words  and  expressions  against 
the  said  John  Henry  Gegg.  Also^  that^  upon  the 
day,  and  in  the  church  aforesaid,  he  did,  in  an 
angry  and  quarrelsome  manner^  lay  violent  hands 
upon  the  said  John  Henry  Gegg^  by  striking  him 
a  violent  blow  on  his  arm^  and  by  repeatedly  push- 
ing his  head  and  shoulder,  with  great  •  violence, 
against  the  chest  and  other  parts  of  the  body  of  the 
said  John  Henry  Gegg.^' 

In  the  last  article  it  was  prayed,  ^^  that  the  said 
Edward  Prankard  be  duly  corrected  and  punished 
according  to  the  exigency  of  the  law,  and  be  con- 
demned in  the  costs.^' 

Upon  these  articles  four  witnesses  were  ex- 
amined ;  and,  after  informations,  the  sentence^  of 
which  the  following  extracts  are  subjoined,  was 
promulged  on  the  16th  of  January,  1827. 

*'  In  the  name,  &c.  We,  Robert  Foster,  &c.  Surro- 
gate, &c.  rightly  and  duly  proceeding  in  a  cer- 
tain cause  of  office^  &c.  And  the  parties  lawfully 
appearing  before  us  in  judgment  by  their  Proctors 
respectively,  and  the  Proctor  of  the  said  Thomas 
Deacle  praying  sentence  to  be  given  for,  and  jus-^ 
tice  to  be  done  to,  his  party,  and  the  Proctor  of  the 
said  Edward  Prankard  praying  for  justice  to 
be  done  to  his  party ;  Therefore  We,  Robert 
Foster,  the  Surrogate  aforesaid,  having  first  ma- 
turely deliberated,  do  pronounce,  decree,  and  de- 
clare that  the  said  Edward  Prankard  did,  not  only 
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by  words  quarrel,  chide  or  brawl  in  the  parish        1828. 
church  of  Uphill  •  oa  the  said  3d  day  of  March      uiulky 
last,  but  did  then  and  there  lay  violent  hands  on     j^f^^ 
the  said  John  Henry  Gregg ;   and  that  the  said 
Eidward  Prankard  hath,  by  the  latter  of  his  said 
excesses,  namely,   in  having  laid  violent  hands 
upon  the  said  John  Henry  Gegg  at  the  time  and 
in  the  Church  aforesaid,  ipso  facto^  fallen  into  and 
incurred  the  penalty  of  excommunication,  accord- 
ing to  the  statute  of  the  fifth  and  sixth  years  of 
the  reign  of  Edward  VI.  late  king  of  England  in 
that  case  made  and  provided ;  and  for  and  as  a 
person  so  excommunicated,  ought  to  be  openly 
and  publicly  denounced  in  the  face  of  the  church, 
and  ought  to  be  imprisoned  for  a  time  not  ex- 
ceeding six  months^  according  to  the  statute  of 
the  53d  year  of  the  reign  of  Greorge  the  Third, 
late  King  [of  England  :  And  we  'do  by  these  pre- 
sents decree,  that  the  said  Edward  Prankard  be 
so  published  and  denounced,  and  that  he  be  im- 
prisoned for  the  space  of  fourteen  days  accord- 
ingly :   And  we  do  condemn  him  in  liie  costs  of 
this  suit.  ^* 

From  this  sentence,  Prankard  appealed  to  the 
Court  of  Arches. — The  proceedings  in  that  Court 
are  stated  in  the  judgment. 

For  the  Appellant,  Luahingtan  and  Addams. 
Upon  the  proof  of  the  articles  we  oflfer  no  ob- 
jection; buty  without  referring  to  the  merits  -of 
the  case,  we  contend  that,  on  principle,  the  whole 
proceedings  are  irregular  and  void.  A  citation 
issues  against  Mr.  Prankard  to  appear  in  the  Court 
of  the  Archdeacon  of  Wells  :  previous  to  his  ap- 
pearance, but  subsequent  to  his  executing  a  proxy, 
the  Archdeacon  dies,  and  all  causes  then  depending 
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before  him^  are  removed  into  the  Episcopal  Court 
of  Wells  by  an  order  of  that  Court.  Articles  are  there 
given,  and  the  cause  proceeds  to  sentence.    There 
is,  however,  nothing  to  show  that  Prankard  was 
cognizant  of  the  existence  of  the  suit  in  that  Court : 
he  has  no  legal  summons  from  it ;  nor  does  he 
give  a  voluntary  appearance  in  it,  and  he  is  not 
called  upon  for  answers— a  decree  which,  though 
irr^ular  in  these  suits,  not  unfrequently  issues 
fix)m  the  provincial  Courts.    Even  if  a  party  were 
shown  to  be  cognizant  in  fact,  the  Court  would 
not  conclude  him,  unless  he  were,  formally  and 
legally,    cognizant.      In    Durant  v.  Durant  (a), 
where,  uppn  a  decree  for  answers  (to  an  allega- 
tion of  ^faculties)  personally  served  on  the  Proc- 
tor, the  husband  was  pronounced  in  contempt  for 
not  appearing ;  this  Court  held  (though  it  ^was 
admitted   that   the  Defendant   in  that  case  had 
notice),  that  the  only  notice  a  party  was  bound  to 
attend  to  was  a  service  upon  himself: — ^^  whatever 
is  to  be  done,  personally,  by  the  party,  absolutely 
requires,  in  strictness,  a  personal  service  of  the 
notice  or  decree  for  doing  it  upon  the  party.^^ 

It  is  clear  that  if  the  Proctor  had  no  authority 
to  appear  in  the  Episcopal  Court,  all  acts  there 
done  are  nullities.  This  results  from  the  nature 
of  a  proxy,  which  is  thus  restricted  by  Oughton, 
"  Procurator,  generaliter,  ad  omnia  constitutus, 
ml  potest  in  istia  gtuB  speciale  mandatum  re- 
quirunt ;  sed  factum  procuratoris  nocet  domino  in 
his  qtU8  non  excedunt  fines  mandati  ^'  (6).  Now, 
upon  looking  at  the  proxy  given  by  the  Appellant 


(a)  Darant  v.  Durant,  1  Add.  114. 
\h)  Tit.  48,  note  6. 
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to  Robins,  it  will  appear  that  it  is  confined  to  the 
Archidiaconal  Court :  the  whole  authority  of  the 
Proctor  was  derived  fipom  that  instrument — ^lie  is 
bound  by  its  terms,  and  cannot  exceed  its  limita- 
tioQS — ^that  is  the  effect  aiid  meaning  of  a  proxy. 
The  invariable  practice  of  exhibiting  a  new  proxy, 
on  an  appeal  to  the  Court  of  Arches,  is  a  strong 
illustration  of  this  argument. 

In  this  case  a  concurrency  of  jurisdiction  is  not 
shown,  and  it  is  not  to  be  presumed :  there  are 
many  Archdeacons  who  enjoy  a  peculiar  jurisdic 
tion ;  besides,  the  proofs  in  a  criminal  suit  should 
be  accurate  and  precise.  Even  if  it  were  esta- 
blished that  the  jurisdictions  are  concurrent,  these 
proceedings  would  be  null  and  invalid.  The  in- 
convenience of  a  different  coarse  of  practice  id 
quite  manifest— can  it  be  said^  for  example,  that 
a  suit,  originally  instituted  in  the  Court  of  the 
Archdeacon  of  St.  Albans^  could  be  carried,  on  the 
death  of  the  Archdeacon,  to  the  Episcopal  Court 
at  Lincoln?  And  the  only  difference  between 
such  a  case  and  the  present  arises  fi'om  the  con- 
tiguity of  the  jurisdictions;  as  it,  accidentally, 
happens,  that^  in  this,  both  Courts  are  held  at 
the  same  place.  The  jurisdiction  of  the  King's 
Bench  and  Common  Pleas  is  concurrent^  yet  it 
cannot  be  maintained  that  writs  issuing  from  the 
former  Court  are  returnable  into  the  latter.  Wil- 
liams V.  Bott  (a),  and  Thorpe  v.  Mansell  (i),  show 
tiie  great  strictness  with  which  these  Courts  watch 
criminal  proceedings.  In  the  first  case  the  ob- 
jection was  not  taken  till  after  issue  had  been 
jcxned ;  and  in  both,  the  objection  was  of  form^ 

(a)  WiUiams  v.  Bott,  1  Consistory  Reports,  1. 
(h)  Thorpe  v.  Mansell,  ibid.  4.  (note.) 
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HILARY      it  was  upheld. 

3d^^'  But  further,  two  objections  arise  upon  the  art:i- 

cles  themselves :  in  the  first  place,  they  do  not  set 
forth  the  53  Geo.  III.  c.  127,  the  statute  under  which 

DxACLB.  jjjg  sentence  would  be  carried  into  execution ;  and 
secondly,  and  principally,  they  are  headed — ^not  in 
the  name  of  the  "  Judge,*'  but  of  the  "  Surrogate/' 
No  instance,  we  submit,  can  be  adduced  of  a  cri- 
minal suit  being  so  instituted.  Oughton,  in  the 
title — De  modo  procedendi  per  accusationem^  says : 
^^  Si  quia  crimen  commiserity  et  de  eodem  non 
fuerit  pi'asentatus^  vel  Episcopus^  vel  Archidtaco- 
nus  non  proeesserit  contrd  eum  per  Inquisitianem  ; 
quxBlibet  tamen  persona  hahet  interesse^  et  JuDicia 
Officium  implorare,  et  voluntarie  promovere :  et 
Delinquentem,  .  ad  .  respondendum  ArticuliSy  ex 
Officio  Judicis  promoto,  ministratis^  in  jus 
vocare  potest,  et  parti  comparenti  Articulos  (no- 
mine Judicis  et  ex  ejus  officio  promotoj  objicere,  et 
ministrare^  et  delinquentem  a^cusare^*  [a) .  It  must^ 
then,  be  the  oflSce  of  the  Judge  that  is  promoted, 
and  the  articles  must  be  given  in  the  name  of  the 
"  Judge,*'  and  not  of  the  "  Surrogate.** 

This  objection  has  been  taken  in  several  cases, 
and  always  supported.  Nicholas  v.  Emly  (6),  was 
a  suit  for  dilapidations,  originally  brought  in  the 
Consistory  Court  of  Sarum,  by  the  Patron  of  the 
Living  against  the  Incumbent.  Upon  the  Incum- 
bent being  dismissed  from  the  suit  in  the  Court 
below,  Nicholas  appealed  to  the  Arches;  where 
Dr.  Bettesworth  (who  was,  at  that  time,  the  Dean), 
observing  that  the  articles  ran  in  the  name  of  the 

(a)  1  Oughton,  tit.  150,  §  1,  2.  (b)  Arches,  1727. 
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^  Surrogate/^  said,  ''  he  could  take  no  cognizance 
of  them,  and  sent  back  ttie  process  sealed  up.^' 
A  iew  years  afterwards  was  the  case  of  Lewis  v. 
Orosvenor  (a) — ^a  snit  of  de&mation  by  a  lady  (it 
was^  at  thattime^  usual  to  proceed  criminally  for 
fliat  offenceX  which  came  before  the  same  Judge, 
on  an  appeal  from  Hereford,  and  was  remitted, 
becaiuse  the  articles  were  in  the  name  of  the  '^  Sur?- 
Togate.^* 

Court. — ^Ilave  you  taken  any  opportunity  of 
examining  the  sentences^  to  see  that  these  suits 
were  dismissed  on  that  ground  ? 

Argument  resumed. 

We  have  not ;  but  the  cases  are  in  the  hand- 
writing of  Dr.  Compton  ;  they  are  copied  by  him, 
and  it  appears  that  both  in  one,  and  in  the  other, 
Dr.  Bettesworth  held  the  objection  &tal,  and 
declined  entering  into  the  merits. 

Jeimer,  and  Dodmm — ^for  the  respondent. 

It  is  not  denied  that  the  cause  is  of  ecclesiastical 
jurisdiction^  nor  that  the  proofed  as  to  the  com- 
Hussion  of  the  offence,  are  sufficient.  Various  ob- 
jections, however^  have  been  taken^  in  respect  to 
the  validity  of  the  proceedings  themselves;  and 
we  admit  they  may  be  taken  (as  they  have  now 
been)  at  the  latest  period  of  the  -cause,  provided 
the  defects  complained  of  materially  injure  the 
party,  and  may  have  been  incurable  at  an  earlier 
period. 

First ; — we  apprehend  that  the  appearance  of  the 
defendant,  by  his  proctor,  in  the  Episcopal  Court  of 
Wells,  and  the  subsequent  proceedings  in  that 
Courts  and  in  this — the  Court  of  Appeal  (such  as 
ll>ringin^up  the  appeal,  suing  out  an  inhibition,  giv** 
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ing  a  proxy,  and  exhibiting  a  libd  of  appeal,  hf 
which  the  proctcnr  in  the  Court  below  is  recognized 
as  the  lawful  proctor  of  the  defendant)^  have  cured 
iSie  allied  defeet  of  the  citation,  and  removed  all 
the  supposed  grievances.  After  such  recognitions, 
it  cannot  be  successfully  contended  by  the  appel- 
lant that  he  was  not  cognizant  of  the  progress  of 
the  suit  in  the  Court  appealed  from;  and  if  he 
were  not  personally  present,  it  was  clear  that  he 
was  by  proxy,  and,  therefore,  legalfy  present. 
Williams  t9.  Bott,  and  Thorpe  v.Mansell^  that  have 
been  cited,  do  not  apply ;  nor  is  Durant's  case  in 
point :  in  that  case  the  husband  had  no  legcd  per- 
sonal knowledge  of  the  decree ;  and  the  doctrine 
of  this  Court  has  been,  since  the  passing  of  ibe  58d 
Geo.  III.  c.  127,  that  the  party  should  have  a  clear 
and  positive  knowledge  (but  not,  in  all  cases,  a 
personal  knowledge,  if,  for  instance^  wilful  absence 
can  be  shown),  before  the  punishment,  under  that 
statute,  be  inflicted  upon  him.  Further:  in 
the  absenee  of  any  proof  to  the  contrary,  it 
will  be  presumed  that  the  episcopal  and  ardiidia* 
cenal  jurisdiction  are  concurrent ;  and  the  invoca* 
tion  of  causes,  therefore,  is  not  irregular. 

Secondly ; — ^the  use  of  the  Surrogate's  name  haa 
been  much  pressed  as  a  fatal  objection :  ill  imaon 
and  principle  it  does  not  seem  to  have  been  im* 
properly  adopted,  as  he  was  the  Judge  de  facta. 

Thirdly ;— the  5  and  6  Ed.  VI.,  under  which 
the  c^ence  is  charged,  is  set  forth  in  the  articles : 
but  the  &3d  Geo.  III.  c.  127,  §  3,  only  modifi« 
the  punishment;  it,  therefore,  need  not  to  be 
pleaded,  and,  in  the  sentence,  it  is  noticed.  On 
the  whole  we  submit,  that  tiie  irregularities,  if  any> 
are  not  of  such  a  character  as,  at  this  stage  of  die 
cause,  to  quash  the  whole  proceedings. 
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in^T^'J^TT  ^?T^*  *^«  P«>^y  exhibited       1828: 
SL^S     r    ^^  *^  "°  retroactive  effect ;     ^~ 
Jrt  liMs  of  appeal  are  unifonn,  and  can  onl^      ^" 

fciriy  be  ti4:€n  as  adUiisBions  that  certain  proceed.  *'~'^ 

nigs  Imve  beoi  had  4e  facto;  and  in  r^pect  of  **T"" 
»y  pnMMuption  as  to  a  concurrency  of  jurisdic     ^'^^ 
tioa  or  ^mht,  a  sentence  of  excommunication 

Sir  JoBN  NffWOLi,. 
This  is  an  appeal  from  a  Wntence  of  the  Eois. 
copal  Con«storial  Court  of  Wells,  in  a  ^^'^ 
Office  msUtuted  against  Edward  Praukard    fnr 

Jjolent  hands  upon  the  Reverend  John  Henrv 

S?l:i%  '""^  P*""**  ^^"«^h  of  Uphill,  on 
Ae  3d  of  ftfercb,  1826  -    That  sentence^vas  d^ 

^"^  Z^  '^*  ^^  •^'^"*^'  1»27,  declaring 
that  the  aitKdes  wei»  proved,  and  imposing  thf 
pojato«  consequent  upon  the  violatiorof  the  5 

by  tae  W  Geo.  HI.  c.  127.    §  3.    An  anneal 
hoiraver  to  the  An^hes  Court  of  CanterbuS^i 
««»i^,  and  duly  prosecuted,  and  the  case 
jwmnS  ll«««ii  argued  on  a  former  day,  it  has  now 
^  nty  d«y  lo  pronounce  judgment  on  that 

The  tnunaction,  as  laid  in  the  articles,  took 

£^K  1^1?^"T^"^'  held  in  the  parish 
^h  and  called  for  the  purpose  of  insp^ting 
*e  rates  end  assessments.  At  this  vestry  were 
J«ent  the  Reverend  Mr.  Deacle,  the  r^tor Tf 
4ep«8fe_^e  Reverend  Mr.  Gegg,  who,  I  ap. 
pwAfiod,  IS  th^  chrate,  and  who  has  been  resideJJ 
«  theperish  above  twenty  year»~Hancock.  one 
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of  the  churchwardens — Prankard,  the  defendant, 
one  of  the  collectors  of  the  rates, — and  several 
other  parishioners.  Prankard  was  in  possession 
of  the  rates,  but  was  unwilling  to  produce  thein 
for  inspection,  though  requested,;  and  xirged  so  to 
do ;  and  it  was  in  the  course  of  this  discussion 
that  the  brawling  and  smiting  are  alleged,  in  the 
articles,  to  have  occurred. 

Four  witnesses  have  been  examined  in  support 
of  the  charge^  and  they  sufficiently  prove  it.  The 
first  witness  is  the  churchwarden,  Mr.  Hancock, 
jun'.,  who  thus  deposes  on  the  fourth  and  fifth* 
articles : — 

"  That,  on  the  3d  of  March,  1826,  there  was  a 
vestry-meeting  in  the  parish  church  of  Uphill,  at 
which  he  was  present,  and  also  Edward  Pranksffd^ 
the  defendant,  and  several  other  parishioners ;  that 
after  the  notice  for  the  vestry  was  read,  Prankard 
pulled  a  paper  out  of  his  pocket,  and  said,  ^  there 
was  the  amount  of  the  r$ites :'  on  which  the  Re-' 
verend  Mr.  Gegg  asked,  where  the  rates  were? 
Prankard,  in  a  loud  and  angry  manner,  answjered^ 
^  that  he  would  show  the  rates  in  his  own  hands, 
but  would  not  let  them  go  out  of  his  bands  to  any 
person ;'  and,  shortly  afterwards,  in  an  angry  and. 
quarrelsome  manner,  told  Gegg  that  he  paid  no 
poor-rates  for  the  house  he  lived  in,  and  that  he; 
(Prankard)  was  as  honest  a  man  as  he  (Gegg)  wias ; 
and  several  times  threw  his  finger  close. to  G^g'js- 
face,  upon  which  Gegg  said,  ^  don't  insult  me,  yW) 
are  throwing  your  fist  in  my  fitce,^  and  turned  his. 
back  towards  Prankard,  who  then  said,  '  Jt  is  not 
my.  fist,  this  is  my  fist,'  clenching  his  haiid,  and. 
holding  it  up  before  his  own  face :  shortly  after- 
wards, Prankard  put  the  rates  into  Deacle'shands,* 
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i¥ho  delivered  them  to  G^g^  upon  which  Prankaid 
flew  at  Gegg,  and  fell  upon  him,  seizing  him  by 
the  aim,  and  endeavouring  to  get  the  rates  out  of 
Jus  hands,  and  pinned  him  against  the  wall,  push- 
ing his  head  and  shoulder  against  Gegg^s  breast 
with  great  violence^  as  great  as  he  could,  and  ap- 
peared to  be  in  a  very  great  passion;  during  which 
Gc^g  called  out  for  help  two  or  three  times ;  de- 
pdnent  went  to  his  assistance^  and  pulled  Prankard 
9waj  by  force,  who  shortly  afterwards  left  the 
church." 

This  witness,  who  was  officially  present^  and 
attending  to  the  whole  proceeding,  and  who  is  an 
indifferent  person,  is  confirmed  by  the  Reverend 
Mr.  Gegg,  and  two  other  witnesses^  so  that  the 
unlawful  and  indecent  conduct  imputed  is  fully 
established.  Against  these  proofs  nothing  is  op- 
posed ;  the  defendant  has  tendered  no  allegation, 
and  has  not  addressed  any  interrogatories  to  the 
witnesses;  and,  even  in  argument,  it  has  not  been 
attempted  to  deny  that  the  case  is  made  out  as 
respects  the  merits.  So  far,  then,  as  regards  the 
&cts,  tiiere  is.no  question,  nor  difficulty. 

As  little  doubt  can  thtf e  be,  that  this  is  an 
ecdeaiastical  oflfence.  The  statute  of  Edward  VL 
was  passed  expressly  to  pirotect  the  church,  and 
churchyard,  against  being  made  the  scene  of  these 
uncharitaUe  and  unseemly  acts  of  quarrelling, 
and  violence,  so  ill  suited  to  the  place.  It  is  the 
duty  of  the  Court  to  enforce  the  law,  which, 
though  of  ancient  date,  is  in  no  d^ree  obsolete,  nor 
grown  into  desuetude ;  for  it  has  uniformly  since 
been  acted  upcm  whenever  its  violation  has  been 
brought  to  the  notice  of  these  Ck>urts.  The  statute 
itself  has  aanes:^  the  penalty,  viz.  for  brawling— 
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rasp^HNon  ab  ingressu  eeclesuB:  f<ir  sraitiiigv-^ 
excommunication  ipso  facto ;  but  the  sub8cqtta[it 
statute,  53  Greo.  III.,  has  quaUfied  the  puni^Auuait 
of  excommunication^  and  substituted  impyison- 
roent^  for  any  time  not  exceeding  mx  months.  It 
has  not^  however,  gtv&i  to  these  Courts  the  power 
of  caurying  into  execution,  by  their  own  authority, 
tiie  sentence  of  impris<»unent ;  but  of  pronouncing 
tbe  quantum  within  the  aboye  limit  of  six  monthcb 
and  of  certifying  tbe  sentence  into  Chancery^  whence 
a  writ  in  conformity  is  to  issue.  Here^  then,  Ae 
(acts  being  proved,  there  was  a  power  to  have  im« 
posed  a  severer  sentence :  the  Judge^  however,  has 
mitigated  the  penalty,  by  reducing  the  term  to  four- 
teen days.  The  Court  below,  therelbre,  was  fuUy 
justified  on  the  merits,  and  no  ground  of  ^j^peai 
existed ;  and  unless  some  new  objection  to  the  fori- 
fnality  of  the  proceedings  be  ofi^red,  I  should  pro<- 
nounce  against  the  appeal,  with  costs,  asd  reafik  tbe 
cause. 

This  is  the  view  of  the  case  which  Ihe  Conit  is 
disposed  to  take  upon  the  merits.  Somettiing  new, 
then,  must  be  offered  in  this  Court,  whieb  was  not 
offered  in  the  Court  below.  No  attempt  has  been 
made,  in  this  Court,  by  the  appellant^  to  palUate 
the  nature  of  the  offence,  or  dispute  the  sufficiency 
of  the  proo&  :  but,  at  the  very  hearing  in  this,  the 
Court  of  Appeal,  an  objection  is  raised^  ibr  the  first 
time,  to  the  form  of  the  proceedings ;  and,  it  is  ar-^- 
gued,  that  sudi  an  irregularity  has  found  its  way 
into  the  cause,  that  tbe  whole  is  a  nulHty^  and  that 
tbe  party  is  entitled  to  a  dismissal.  This  objecticm 
is  takmi,  not  in  respect  to  any  want  of  jurisdiction 
on  the  subjectrmatter — ^thc  oflfence  .oraamitted ;  for 
thqt  is  an  objection  that  may  be  taken  al  any  time. 
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eytan  after  sentence  (a) ;— riiot  upon  any  informality,  1828. 
by  which  the  sabstantial  justice  of  the  case  has  been  'uumy 
defeated^  or  which  was  attended  with  any  injury  .  J3^^f 
to  the  appdlant, — such  as  that  he  had  not  the  full 
meaoa  of  defence  against  the  chaises ; — not  upon 
any  cifcwnsfeanoe  which^  if  irregular^  might  not 
bave  been  known,  and  takoi  advantage  of  in  an 
earlier  stage  of  the  business,  either  immediately  it 
occamd,  or,  at  all  events,  before  sentence  in  the 
Court  below,  or,  asa  ground  of  appeal  to  be  stated 
in  Ihe  jmeaertim : — ^but  after  the  party  has  gone 
on  throughout  the  whole  proceeding  in  the  Court 
at  Wells,  of  which  he  was  de  facto  conusant  {for 
it  bas  not  been^  and  cannot  be,  suggested  that  he 
vns  not  conusant),  acting  by  his  de  facto  proctor, — 
wko  prayed  articles, — went  to  sentence, — and  en- 
tered ao  appeal ; — after  he  has  proceeded  in  theOourt 
of  Appeal,  and  regulaiiy  iq^pomted  a  proctor  to 
proaecute  the  appeal,*--which  proctor  brings  in  tha 
appcal-^ives  a  libel — ^and  goes  im  to  sentence ;— * 
at  the  very  hearing — ^the  objection  started  is, — that 
the  defendiuit  was  not  l^ally,  in  point  of  form,  be- 
fore the  Court,  from  which  the  appeal  is  brought,-— > 
the  EpHCopal  Court  of  Wells. 

The  proceediags,  out  of  which  the  objection 
arises,  are  contained  in  the  process  sent  up  from 
the  Court  of  Wells.  The  first  entry  in  that 
Court  is:*^ 

'<  Hurd  sesion,  Easter  Term,  1826,  before  Robert 

Fcater,  Clerk,  Surrogate  of  Richard  Beadon,  Vicar 

Geneial^  and  Official  Principal,  of  the  Bishop  of 

'  Bath  and  Wells,  in  the  presence  of  William  Par- 

fitt.  Deputy  Registrar.    Robins  and  Prat  all^ed^ 

(a)  Tide— Dai^y  v.  Cosens,  1  T.  R.  565 :  and  Leman  v. 
Goul^,  S  T.  R«  i^p— as  to  prohibitions  after  sentence. 
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that  the  Archdeacon  of  Well9  was  dead^  and  the 
Archdeacmiry  vacant/ and  prayed/ and  the*  Judge 
decreed^  the  several  causes^  in.  the'  Consistorial 
Archidiaconai  Court  of  Wells,  to  be  brought  into 
this  Courts  and  to  be  proceeded  on  immediately/' 

The  proceedings  were  accordingly  brought  in 
by  the  deputy  registrar  of  the  Archidiaconai 
Court,  The  deputy  registrar  of  both  Courts  is  the 
same  person — Parfitt ;  and  both  Courts  are  held 
in  the  same  place — the  cathedral  church  of  WeHs» 
Among  the  proceedings  brought  in  was  the  ori-^ 
ginal  citation  in  the  suit^  described^  ^'  The  office  of 
die  Judge  promoted  by  Deacle  v.  Prankard  (a)  .'^ 

The  proxy  signed  by  Deacle,  is  not  an  immate- 
rial document :  it  is  dated  on  the  9th  of  March  (b): 

On  the  14th  of  March  the  citation  is  returned, 
personally  served,  and  the  certificate  is  continued 
to  the  11th  of  April,  the  first  session  of  Easter  Term; 
On  that  day  nothing  was  done  ;  the  Archdeacon 
being  dead.  These  are  all  the  stages  of  the  cause 
in  the  Archidiaconai  Court  of  Wells;  the  remainder 
of  the  proceedings  were  had  in  the  Episcopal 
Court. 

The  next  instrument  is  the  proxy,  dated  the 
24th  of  March,  from  the  defendant-  Praidoird  to 
Robins  (c). 

On  the  third  session  of  Easter  Term,  April 
d6th,  Robins  appears  in  the  Episcopal  Court 
of  Wells  for  Prankard ;  exhibits  his  proxy,  and 
prays  articles,  otherwise  his  client  to  be  dis- 
missed. The  articles  are  accordingly  brought  in, 
and  stand  upon  admission. 

(a)  Vide  p.  160,  suprd.  (b)   Vide  p.  170,  iuprd^ 

(c)   Vide  p.  170,  suprd. 
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On  the  firet  session  of  Trinity  Term  tfie  articles       1S28. 
are  admitted ;  a  negative  issae  is  given ;   and,      Hilary 
from  that  time^  the  cause  proceeds,  by  the  usu&l    3^'^^^ 
steps,  in  the  Episcopal  Court  of  Wells,  and  in  this       — 
Court: — no  subsequent   irregularity,     in   either         tT^* 
Court,  is  suggested.  ^■^^" 

The  first  objection  taken  is,  that  the  citation  is 
null,  for  that  having  required  an  appearance  in  the 
Arcbidiaconal  Court,  the  Episcopal  Court  had  no 
jurisdiction. 

In  answer  it  is    said,  fint'i  that  the  citation 
is  not  essential  to  the  proceeding,  if  the  party 
appears:  the  object  of  it  is  to  bring  the  party 
before  the  Court :  if  it  is  irregular,  he  may  appear 
and  object — ^if  not  served,  he  need  not  appear  at 
all ;  but  if  he  appears,  he  waives  any  objection  so  Appe&raiice 
fiu*  as  respects  the  formality  of  the  citation.    In  ob^^on^ ; 
this  case  he  appears  by  his  alleged  proctor  ( whe-  ^  tJ^^ 
tber  that  proctor  was  sufficiently  authorized,  I  will  of  the  pro- 
.presently  consider), — ^he  prays  articles,  joins  issue, 
goes  on  to  a  hearing — appeals,  and  gives  a  new 
proxy  in  the  Court  of  Appeal.     This  appearance, 
if  sufficiently  authorized,  and  these  steps  have  then 
healed  any  informality  in  the  citation ;  and  bind 
him  to  subsequent  proceedings. 

It  is,  however^  rejoined,  that  the  proxy  was  to 
appear  in  the  Archidiaconal  Courts  that  there  was 
no  authority  to  appear  in  the  Episcopal  Court ; 
and,  therefore,  that  it  was  no  legal  appearance. 
But  this  is  the  act  of  Prankard^s  own  Proctor, 
the  person  he  had  intrusted  to  defend  him :  and 
there  is  no  attempt,  no  affidavit,  to  show  that 
the  party  was  ignorant,  in  fact,  of  the  proceed- 
ing;— the  proctors,  the  registrar,  and  the  place 
are  the  same.    If  there  had  been  no  proxy  at 
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1^281  all,  vrouid  Ant  render  the  proceedings  null,  an- 
„,j^^  less  it  could  be  proved  there  was  no  authority 
sJs^lllkHu  ^  fo^,  and  the  Principal  ignorant  that  the 
cause  was  in  progress  in  the  Episcopal  Courts 
and  thus  had  lost  the  opportunity  of  defending 
sJ^^it  ^^^^^^  I  know  not  that  such  a  position  has 
no  proxy  at  been  maintained  by  any  text*writ^ ;  and  no  pre- 
the^^^^  cedent  has  been  cited.  The  proxy  is  not  essential, 
^n^  uDien  cKccpt  to  sccure  the  adverse  party,  and  to  protect 
^udtvov^b^  the  proctors;  but  if  the  case  goes  on,  and  the 
tttywasgiYen,  knowledge  of  the  party  is  established^  I  cannot 
pk;Ktor  •  uid  understand  that  all  acts  are  void.  Here^  too^  there 
2jJJ|*5j^J^  was  a  proxy^  and  it  has  not  been,  and  cannot,  in 
nut  of  them,  common  sense,  be  contended  that  the  authority 
only  ewntiai  asserted  to  be  given,  and  to  have  been  acted  on, 
^^^^^j,  ^as  not  that  intended  to  be  given — m.,  an  autho- 
SL^ftJSSr  "*y  *^  defend  Prankard  from  this  charge. 

But  Prankard  has,  I  apprdiend,  legally  recog- 
nised that  Robins  was  his  proctor  in  tbe  Episco- 
pal Court ;  for  he  has  executed  a  proxy  to  a  proc- 
tor of  this  Courts  authorising  him  to  prosecute  tiiis 
appeal — to  give  in  a  libd — and  to  do  all  other 
necessary  acts, — and  engaging  to  ratify  and 
confirm  the  same  (a).  Whatever  then  has  been 
done  here  by  his  proctor,  is  the  same  as  if  done  by 
the  party. 

The  first  act  here  is  the  libel  of  appeal ;  which, 
after  setting  forth,  that  a  certain  cause  of  promot- 

(a)  This  pvozy  was,  in  sabstance,  at  ftUows  :— 
**  Wbereas  there  is  now  depending^,  in  the  Arches  Court  of 
Canterbury^  a  certain  cause  or  business  of  appeal  and  complaint 
of  nullity  between  Edward  Prankard,  heretofore  of  the  parish 
of  Uphill,  in  the  county  of  Somerset,  in  the  diocese  of  Bath  and 
Wells,  and  proFince  of  Canterbury,  but  since  and  now  of  the 
parish  of  WriogtOQ,  in  die  same  county ,  diooeiQ,  and  proTiaost 


^ 


ABCttBS  COUBT  OP  CAHTBBBURT. 


187 


\- 


mg  the  office  of  the  worshipfiil  Richard  Beadon, 
M.A«,  Vicikr-Cieiieral^  &c.,  and  Official  Principal 
of  the  Consifitorial  Episcopal  Court  of  Wells,  at 
the  instance  of  Deacle  against  Prankard^  was 
lately  depending  in  the  said  Court  before  the 
Judge  aforesmd***4has  proceeds  in  the  tliird  article : 
^_(4  q^Yg^  ^  proctor  oif  the  said  Edward  Prankard 
believing  his  party  to  be  very  much  injured  and 
aggrieved,  by  and  from  all  and  singular  llie  nulli- 
ties and  grievances  in  the  said  proceedings  hath 
f^htly  and  duly  appealed.^' 

He  bads  then,  a  prodor  in  the  Episcopal  Courts 
and  that  proctor  has  duly  appealed.  The  appeal 
is  brought  np  in  supply  of  proof,  and  shows  who 
that  proctor  was : — 

the  party  promotiDg  the  said  cause  or  basiness  of  the  one  part, 
and  the  Rey.  Thomas  Peacle,  Clerk,  Rector  of  the  Rectory  of 
the  PsriBh  and  Parish  Chnrch  of  Uphill  aforesaid,  the  party 
against  wbiMn  the  said  cause  is  promoted  on  the  other  part 

**  Now  imow  all  men  by  theae  presents,  that  I  the  said  Edward 
Prankard,  &c.  do  appoint  Edward  Toller,  the  elder,  and  Ed- 
ward Toller  the  younger,  notaries  public,  &c.  to  be  my  true 
aad  lawtbl  Proetora  and  Proctor  for  and  in  my  name  to  appear 
faafere  the  Right  Honorable  Sir  John  Nicholl,  Knight,  &c.  and 
exhibit  this  my  special  proxy,  and  pray,  and  procure  the  same 
to  be  enacted,  and,  in  virtue  thereof,  to  give  a  libel,  &c.  and  to 
receive  an  allegation  or  allegations,  if  any  be  given,  by  or  on  the 
part  and  behalf  of  the  said  Rev.  Thomas  Deacle,  Clerk,  &c.  and 
generally  to  do  all  and  every  other  act,  matter  or  tbing,  that 
shall  or  may  be  necessary  or  expedient  to  be  done  on  my  behalf 
in  or  about  the  premises  until  a  definitive  sentence  in  writing  or 
ftial  decree  shall  be  had  or  given  in  the  said  cause,  &c. ;  and 
whatsoever  my  said  Proctors  or  Proctor,  their  or  his  Substi- 
tute or  Substitutes,  shall  lawfully  do  or  cause  to  be  done  herein, 
I  do  bj  virtue  of  the  presents  hereby  promise  to  ratify  and  con- 
firm the  same.  In  witness  whereof,  I  have  hereunto  set  my  hand 
and  seal,  tlie  twenty-fifth  day  of  April,  in  the  year  of  our  Lord 
1W7.  EDWARD  PRANKARD." 

Signed^  sealed,  and  delivered  in  the  presence  of  us,  &c«  &c. 
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1828.  o  In  the  name  of  God,  Amen.  I,  Thomas  RobimI, 

Hilary      One  of  the  proctors  of  the  Consistorial  Episcopal 
dIsmloKL    ^"rt  of  Wells,  the  lawful  proctor  of   Edwsund 
—       Prankard,  &c.  and  signed,  Thomas  Robins  :" — 
V.  Here^  then^  Prankard,  by  his  proctor  in  this 

Court,  recognizes  the  fact,  that  his  proctor  in  the 
Episcopal  Court  had  appealed,  and  that  that  proctor 
was  Robins.    Surely  this  removes  the  objection, 
and  €stoip&  him  from  asserting  that  he  was  not,  le- 
gally, before  the  Episcopal  Court  at  Wells. 
Q««r«— whe-       R^it,  sccondli/j  is  this — that  it  was  coram  non 
d^^lui^^  J^^^^ — ^ven  an  objection  in  form  ?   and  is  there 
EpiMopia       any  irregularity  in  the  proceedings  even  formally  ? 
oaocnneiit,  u   llic  general  jurisdiction  of  the  diocese  is  in  the 
lari^, ef«in   Bishop,  and  Archdeacons  only  have  thad  which  the 
deiu^ofthe     B^shop  chooses  to  grant  out  to  them.    Causes  of 
Archdeacon, to  office,  iu  particular,  belong  to  the  Bishop^  unless 
caLs^in  hte     Specially  granted ;  and  there  are  sufficient  grounds 
SSaJd  **^  to  presume,  till  the  contrary  is  shown,  that,  at 
<^<«rt,  least,  a  concurrent  jurisdiction  was,  in  this  case, 

reserved.  The  Archdeacon  is  termed  oculus  epis- 
copiy  and  by  general  law,  and  primd  facie,  his 
duty  is  to  assist  the  Bishop  {a).  This  presumption 
is  strengthened,  in  the  present  instance,  by  the  regu- 
larity observed  in  the  mode  of  invoking  the  causes ; 

(a)  The  office  of  the  Archdeacon  is  thus  described  in  a  letter 
from  Pope  lunocent  the  third : — **  Sane  cansuluit  nos  iua 
J^atemitatis  devoito,  quid  ad  officium  Archidiaconi  debeat 
pertinercy  et  in  quibus  per  ipsum  cura  Episcapalis  solicitu^ 
dinis  debeat  refevari ;  et  nos  prout  possumus  respondemus  .*— 
Archidiaconus  ^secundum  statuta  Beati  IsidoriJ  imperat 
Subdiaconis  et  Levitts;  Parochiarum  soiicitudOf  et  earmm 
ordinatio  ad  ipsum  pertinety  et  audire  debet  jurgia  singula^ 

rum Item  in  Epistoid  Beati  dementis  Papee  Prade^ 

cessoris  nostri^  Oculus  Episcopi  Archidiaconus  appeU 
latur,  ut  loco  Episcopi  per  Episcopatum  prospiciens,  qute 
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by  the  style  of  the  Court,  *^the  Consistorial  Archi-       1828. 
diaconal/^  by  its  being  held  in  the  same  place,  by     "^[^ 
its  being  frequented  by  the  same  proctors,  and  by    -7^2Sn 
its  having  the  same  r^istrar  with  the  Episcopal 
Court — ^it  is  not  a  foraneous  distant  judisdiction. 
The  Archdeacon's  authority  is  rather  given  to  re-     ^^^«^■• 
lieTe,  than  to  eieclude,  the  Bishop ;  and  if  he  dies, 
it  is  for  the  benefit  of  the  suitors  that  all  proceed- 
ings are  immediately  moved  into  the  Episcopal 
Court,  and  that  the  business  goJes  rc^larly  forward. 
I  can  see  no  impropriety^  nor  inconvenience,  in  such 
a  practice,  and  no  illegality  in  point  of  principle ; 
and  from  what  was  dcme  without  objection  taken 
by  the  defendant  or  his  proctor,  who,  as  his  proctor, 
appeared  and  exhibited  his  proxy  in  Ihe  Episcopal 
Court,  there  is  sufficient  to  presume,  that  it  is  the  Uflagetof  dif. 
course  and  usage  of  this  particular  diocese :  and  it  ^^^J^tT* 
is  well  known  that  the  difierent  dioceses  have  their  j^^SbS^if 
peculiar  usages,    and  those   usages,    in-  respect  ^j^**"*^ 
to  the  exercise  of  jurisdiction,  constitute  pretty  poUeyofiaw, 
much  ihe  law  in  the  particular  case,  unless  they  be  my  be  nidto 
contrary  to  the  general  policy  of  the  law,  and  to  SJJ^S^^. 

iustice  ticakur  diooese 

If,  then,  there  is  no  irregularity,  no  nuIUty,  in 
the  Episcopal  Couii  invoking  the  cause,  and  be- 
coming a  competent  jurisdiction,  the  citation,  and 
proxy,  are  both  in  due  form  ;*for  the  citation  runs, 
'Mo  appear  before  the  Archdeacon,  his  Surrogate 

corrigenda  viderii,  corrigat  et  emendet^  nisi  aded /uerint 
ardua  negotia,  quod  absque  majoris  sui  prasentid  nequeant 
terminari.** — Decret.  Greg.  Lib.  1.  tit.  28.  c,7. 

And  Lindirood  says,-—"  Visitationem  per  modmm  seruta^ 
iumis  simplicis '  tanquam  Vicarius  Episcopi  habet  Arckidia* 
conns  de  jure  communi,  sed  in  iaU  scrutatione  ut  nomine 
suo  correctionesjaciat,  praterquam  in  levioribus,  nisi  consue'^ 
tudo  hoc  sibi  tribuat^jus  non  Aa5el/*— Lindwood— D^  Officio 
Arckidiaeonif  p.  40. 
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ifiSta  or  other  competent  judge/'  and  so  also  the 
Hii^ART  P^^xy — ''  before  the  Archdeajcon,  his  Surrogatej 
sZtolSk  ^^^  other  competent  judge /^  If^  by  the  death  of 
the  Archdeacon,  and  the  removal  of  the  suits,  the 
IT**"'  Chancellor  had  authority  to  proceed,  he  became 
the  competent  judge;  and  Robins,  Prankard's 
proctor,  did  right  in  giving  an  appearance^  and 
exhibiting  his  prooLy  in  the  Episcopal  Court.  It 
was  clearly  so  understood  in  that  Court,  and  it 
appears  so  to  have  been  understood  in  the  Court 
of  Arches,  when  the  appeal  was  entered,  when  the 
libel  of  appeal  was  brought  in,  and  when  the  new 
proxy  was  given :  and  the  objection  was  only  taken 
at  the  hearing,  it  being  then  clear  that  there  was. 
no  possibility  of  any  other  ^^nce.  I  am  of 
opinion,  therefore,  that  though  the  citation  was 
to  appesar  before  tiie  Ardideacon,  and  though 
the  proxy  was  conformable  thereto,  the  exhibition 
of  that  proxy  in  tibie  Episcopal  Court,  and  an  ap* 
peaiance  there,  after  the  cause  had  been  invoked^ 
do  not,  when  all  the  subsequent  proceedings  are 
considered,  present,  at  this  late  stage,  an  objection 
which  renders  the  suit,  from  the  banning  to 
the  end,  a  mere  nulUty. 

The  seccmd  objection  taken  is,  that  the  artides 
am  in  the  name  of  the  Surrogate,  and  not  of 
the  Judge^-^the  Oflicial  Principal: — ^^'The  Rever- 
end Robert  Foster,  Sunfogate  of  Richard  Bea- 
don.^^  Now,  unless  there  should  be  adduced 
£lome  clear  authority  holding  this  to  be  irre- 
gular, and  illegal,  I  should  deem  it  to  be  more 
correet  and  proper:  for  the  suit  is  described  as 
the  ojice  of  the  Judge  promoted ;  the  citation  is 
to  appear  before  the  Judge,  or  his  Surrogate,  and, 
in  this  ease,  the  ^ce  of  the  Judge  is  exercised  by 
his  Surrogate.    The  whole  is  done  by  and  befofe 
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his  Surrogate ;  and  t]M>i^h  it  is  proper  and  necei** 
fiary  to  insert  the  name  of  the  Judge  whose  func- 
tions the  Surrogate  is  executing,  kst  the  Chancellor 
himself  should  be  unqualified  from  having  no 
jurisdiction ;  still  the  Surrogate  of  the  Chancdlw 
is  the  person  exercising  the  office  Mi^hich  is  pKo» 
moted, — ^heis,  quoad  hoc,  the  Judge. 

Unless,  then^  there  can  be  produced  some  clor 
aafkl  decided  authorities  where  this  has  been  held 
a  fiital  error^  I  can  see  no  ground  to  allow  the 
objection.  No  anthorily  has  been  quoted  from 
books^  nor  any  dicta  of  judges^  except  two  cases 
about  a  century  ago^  before  Dr.  Bettesworth,  the 
then  Dean  of  the  Arches^  of  which  some  shght 
notes  have  been  referred  to  in  argument — vig. 
Nicholas  v.  Emly  in  1727 ;  and  Lewis  v.  Gros*- 
venor  in  173S.  Both  these  cases  are  said  to  haive 
been  dismissed,  because  the  articles  were  in  the 
name  of  the  Surrogate.  I  have  caused  a  search 
to  be  made  into  the  Arches  papers,  and  there  is 
nothing  to  be  collected,  from  those  papers,  to  lead 
me  to  suppose  that  the  suits  were  dismissed  on  the 
grounds  alleged;  nor  to  confirm  the  statement 
given  in  the  notes  (a).  Lewis  v.  Grosvenor  was  a 
suit  for  defiunation:  and  though  it  is  not  now 
^fery  usual  to  make  such  matters  a  ground  of  cri^ 
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(a)  There  are  two  conteroporaiieoiis  suits,  entitled  Nicholas 
«•  Emly :  one  described  as  **  Causa  Appellaiionis^**  the  other 
ts  **  Causa  Dilapidaiionis.^*  Nicholas  was  patron,  Emlj 
was  rector  of  the  Church :  the  fermer  suit,  as  appears  from 
the  sentence  porrected,  was  a  business  of  callings  in  and  re« 
yoking  a  faculty  for  the  repairs  and  alterations  of  the  par- 
sonage. The  Court  below,  at  Sarum,  refused  so  to  do ;  but 
the  Coart  of  Arehes  reversed  that  sentence.  The  other — the 
^  Causa  Dilapidaiioah^*^  appears  to^have  been  an  original 
suit  b  the  Arches,  to  which  Emly  appealed  mdsr  protest : 
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minal  prosecution,  yet  formerly^  after  the  twelve 
months  (a),  in  which  a  civil  suit  could  be  brought 
for  defamation^  had  elapsed^  it  was  held  that  a 
party  could  be  proceeded  against  by  articles.  It 
seems  that  this  case  was  quoted^  by  one  of  the 
counsel  in  argument,  in  Austen  v.  Dugger:  it 
was  not  noticed  in  the  judgment  (&) ;  but  it  ap- 
pears^  by  a  note,  that  the  counsel,,  in  reply,  said, 
'^  that  the  judge^  whose  surrogate  gave  the  articles^ 
was  not  named  at  all.^^  This,  I  admit,  would  be  a 
good  and  valid  objection,  because  no  jurisdiction 
is  shown.    However,  there  is  so  much  difficulty 

his  protest  was  allowed,  and  he  was  dismissed^  but  there 
is  nothing  to  show  that  it  was  a  sait  of  office.  —  Among 
the  papers,  however,  of  the  late  Dr.  Swabey,  a  [note  of  this 
case,  in  the  hand-writing  of  Dr.  Andley  (at  that  time  at  the 
Bar),  has  been  discovered,  and  kindly  communicated  to  the 
Editor  :— 

"  Nicholas  v.  Emly.  Arches,  1726.  From  Sarum. — Ap- 
pealed  from  the  rejection  of  articles  against  a  clergyman  for 
dilapidations,  promoted  by  the  patron  of  the  living.  The 
articles  ran  in  the  name  of  the  ^arrogate  who  sat  that  day. 
The  Dean  thought  this  a  sufficient  reason  for  the  judge  below 
to  reject  them ;  and,  therefore,  remitted  the  cause.  Dr.  Strahan, 
for  the  appellant,  said,  he  saw  no  reason  why  the  judge,  who 
sat,  might  not  object  articles  in  his  own  name,  as  well  as  give 
sentence,  or  sign  an  excommunication.  Note^  The  judge 
below  bad  also  rejected  the  articles  because  a  suit  for  dilapi^ 
dations  would  not  lie,  hut  agaiMt  the  executors  of  an  tiu 
cumbent,** 

In  the  case  of  Lewis  v.  Grosvenor,  from  the  assignation- 
book,  it  appears  that  it  was  an  appeal  from  a  grievance ;  that 
a  sentence  was  given  pronouncing  for  the  appeal  in  the  grie?- 
ance ;  and  that  the  Court  retained  the  cause ;  and  proceeded 
to  a  final  sentence  for  the  respondent. 

(a)  Now,  by  the  27th  Geo.  III.  c.  44,  §  1.  limited  to  six 
months. 

(b)  Austen  v.  Dugger,  3  Phill.  120 ;  and  see  1  Add.  307^ 
the  same  case  in  a  further  stage. 
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in  aacertaioiog^  what  really  were,  the  grounds  of 
sentence  in  either  of  these  causes,  that  I  cannot 
feel  rayaelf,  in  any  way,  bound  by  them. 

The  cases  decided  by  my  Lord  Stowell,  which 
haire  been  q^oted^  do  not  come  up  to  the  pre- 
sent. In  Williams  v.  Boft  {a),  in  the  copy  of 
the  articles  delivered  to  the  defendant,  the  name  of 
Sir  William  Wynne  was  inserted  instead  of  that  of 
Sir  William  Scott.  It  was  held^  that  the  copy 
was,  as  respected  the  defendant^  the  same  as  an 
original^  and  the  objection,  that  the  articles  were 
in  the  name  of  a  person,  who  was  not  a  judge^  was 
&tal :  Sir  William  Wynne  was  not  a  competent 
j»8ge — ^he  had  no  jurisdiction^  at  that  time,  to  give 
articles.  I  fully  concur  in  that  decision^  but  it 
does  not  apply  to  the  present  question.  So  in 
Thwpe  V.  Mansell  (&),  the  judge,  whose  office  was 
promoted^  was  described  as  ^'  Vicar  General,^'  and 
not  as^  '^Official  Principal  :'*  now  the  Vicar  Ge- 
nerai  is  not  the  proper  judge  in  criminal  matters — 
''in  foro  centenHoae" — the  jurisdiction  belongs 
to  the  Official  Principal.  Ndther  of  these  cases^ 
to  my  mind,  governs  the  present. 

Upon  the  whole,  I  am  of  opinion^  that  the  pro-* 
ceedings  are  sufficiently  regular  to  compel  this 
Coort  to  affirm  the  sentence.  The  dise^  of  itself^ 
IS  one  diai  calls  sfrongly  for  the  interference  df  the 
law  for  the  purpose  of  maintaining  order  and  de- 
cency. I  shall,  therefore^  pronounce  against  tiie 
appeal^  and  I  feel  myself  bound  to  condemn  the 
appellant  in  costs,  and  to  remit  the  cause. .  If  I 
have  taken  a  wrong  view  of  tlie  objections,  there 
ar&  two  remedies  open  to  the  party ;  either  an  Appeal 

(a)  Williams  v.  Bott,  1  Consistory  Reports,  1^ 
{b)  Thorpe  v.  Mansell  ibid  4, 
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to  a  superior  tribuaal ;  or  an  application  for  a  pro« 
kibitiooj  if  the  judge  below  is  moved!  to  issue  a 
significcnAJt^  and  to  eaforce  bis  sentence:  but^ 
ai%ev  the  best  consideration  I  can  give  the  subject, 
my  judgment  is,  that  for  the  reasons  stated^  the 
sentence  j  ust  declared  is  proper^ 

The  Court  affirmed  the  depree>  an/d  condemned 
the  i^pellant  in  cost$. 


HAWKES  V.  HAWKiS. 


A  fNTO^  froni 
a  huibaiid  In 
India  to  intti 
tnteprtMieed- 
ingf^intlie 
Coort  of  Exe- 
ter, agaittrt 
his  wife  for 
adultery,  held 
—the  wile 


changed  her 


before  the 


of  the 
suit,  into 
ther 
that  the  Gonrt 
may  proceed^ 
nnderhHtem 
of  request 
fttnthatlatter 
dioceM,  ¥dt)w 
out  a  new 
proxy  from 
thehmband. 


Tbis  was  a  suit  of  divorce,  by  reaaoa  t^adidtery^ 
instituted  by  the  husband  against  die  wife,  ^mSi 
vhieb  came^  by  letters  of  request,  frmn  the  Episoe^ 
pal  Consistorial  Court  of  Bath  and  Wdls ;  but.  it 
appearmg,  that  the  proxy,  which  the  husband  (who 
was  on  service  in  India)  had  executed,  wius  for  tfie 
conunencement  of  proceedings  in  the  Oonsistoiial 
Court  of  l^e  BneAiop  of  Exelmr  {in  whose  diooese 
Mrs.  Hawker  wds  residuig-  at  the  time  instmctiomi 
for  the  proxy  were  transmitted  from  this  eonntry)';. 
thes$  fects  wepe  now  mentioned  to  the  Cwnrt,  ia 
order  to  take  its  opinion  on  the  Talidity  of  1^  pro- 
sent  proceedings^  when  it  was  stated,  by  the  proo. 
tor  for  Major  Hawkes,  that,  at  the  period  of'  their 
commencement,  N&s.  Hawkes  was  living  wStbin 
the  jurisdiction  firam  ir hence  issued  the  letters  of 
request. 

P^BT  Curiam. 

Under  the  circumstances^  and  on  an  affidavit 
iixsX  the  residence  of  the  wife  was  dianged  befone 
this  suit  was  instituted,  theCourt  will  hold  the  proxy 
sufficient.    It  may,  however,  be  advisable  for  the 
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fkeA  ;authority^  which  may  arriTe  before  I  am  un^Kv 

oyied  upon  to  aign  the  sentence ;.  but  if  it  shoiild  ^Jj*y> 
not,  1  flhaU  hold  that  the  proxy,  which  has  been 

exkikited^  in  vaKd.  «^ 
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THE.  OFFICE  OF   THE  JUDGE    PROMOTED  ftT 

GRIFFITHS 

» 

v. 

REE0  AND  HARRT,  Otherwise  HAHRf s. 

This  wa»  an  appeal  from  the  E^iscqpal  Con^is-  in  r^fanima 
tonal  Court  of  JUandaff  froin  an  ordier  or  decree  i"^!^^ 
fliade  ^ntbe  thiid  day  of  Fehmary,  182^  by  the  ^  ^*^^: 
Judge  of  that  Courts .  whoreby  he  it^jeeted  eertai|n  ^^^  ^  ▼tiufic 
articles,  and' dismissed  the  defendants  from  all  fur-  dl^pi^^uie 
tber  observance  of  justice,  in  a  cause  or  business  A^aS^ich 
4»f  the  office  of  the  Jxidge,  pipmoted  by  Evan  Qri£»  ^^^^^^ 
fitbs  against  John  Reed^  of  the  parish  <^f  Wick,  m.  agungt,  bad 
the  county  of  Olamorgan,  Diocese  of  Uanda^^ai^d  withoS^oS^ 
Province  of  Canterbury,  and  Alice,  otherwise  Alse  rfS^t^^. 
Ifarns,  o£  the  same  place,  spinster,    '^  touching  ^^  ^w  thb. 
their  scolds  healthy  and.  the  reformatioD  of  their  thoogT? 
mannecs  and  excesses^  and»  more  espqeially^  for  ^^\t^  {,». 
die  cEimes  of  incest,,  adultery,  fovtiic^tioQ,  a^diuf^  ^^^'^^ 
continency  by  them  committed/^  firoiic,  ^  not 

The  psAkiea  cfaajqged  were  in  the  rela^ioBsh^  of  of  the^^; 
vmleaDdrnieDe.,  ^      I^I^Jif^ 

Tlie  aj^seal^  was  .110^:1  prosecuted  till  the  21st  of  ^225ie  ^ 
J&i|nary,.18S6'r  and  oatiie  by-day  of  Trinity  Term,  denoe  be  pro. 
in  that  y^ar,  the  cause  was  heard  upon  the  appeal,  db^JMhlf^ 
when,  on rbeb^lf  of  the  respondents,  several  objec  CJ^JJ^J.^ 
taeoSiWeDamade:^ — It  was  contended^  that  the  cita* 
iian' waa^dec^eed  at  the  instanice  of  r  Pr^ct<ur  of  the 
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1828.      Court  from  which  It  issveed;  that  the  defendants 
H,^j^Y     were  cited  in  one  and  the  same  instrument ;  and 

4thSSim  ^^**  ^^y  ^^^  articled  together ;  that  the  articles 
themselves  pleaded,  among  other,  irregularities^ 
"  notorious  suspicion ;  common  fame  and  report ; 
and  great  scandal  and  offence  to  and  among  the 
inhabitants  of  different  parishes  [specifying  ten  by 
name]  and  others  in  the  neighbourhood  thereof:" 
and  were  inadmissible  both  in  form  and  substance. 

The  articles  were  directed  to  be  reformed ;  and 
on  the  fourth  session  of  Michaelmas  Tmn^  1826, 
they  were  admitted,  as  refoimed.  The  heading 
of  the  articles  confined  the  charge  to  that  of  incest ; 
and  with  a  view  to  substantiate  it,  the  eight  first 
articles  pleaded,  with  great  care  and  minuteness, 
l4ie  genealogy  of  the  defendants,  supplying,  in 
some  instances,  the  absence  of  proper  exhibits 
(owing  to  the  register-books  of  baptism  having, 
been  lost  or  mislaid,)  by  acknowledgments,  and 
by  general  reputation,  that  the  parties^  in  the  pedi- 
gvee^  were  respectively  related  to  each  other  in.  the 
manner  set  forth. 

The  ninth  articled  and  objected^  ^'  that  all  who. 
commit  the  respective  crimes  of  incest^  adultery, 
fornication,  and  incontinency  are  and  ought  to  be 
duly  and  canonically  punished  according  to  the 
exigency  of  the  law/' 

The  tenths — that,  notwithstanding  the  pr^nised 
pleaded  and  objected  in  the  several  preceding 
articles,  ^^  you  the  'Said  John  Reed,  and  you  the  said 
Alice,  otherwise  Ake  Harry,  otherwise  HaiT]s(a)^ 

• 

(a)  On  the  admission  of  the  articles,  as  reformed,  it  was  ob- 
jected that  the  alterajtion  In  the  name  of  the  defendant,  Harris 
(as  it  stood  in  the  citation,  and  in  the  articles  as  originaUy 

fendMit,  in  the  drawn),  from  **  Harris,"  singly^  (o  **  Harris  oth^wise  Hfurry,'* 
dtatioii,waft 


In  a  ciiirfiMl 
mltyitfainot 
afiitelTariance 
tbaithede^ 
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'some  time  hi  the  ;^ear  1^09  began  to  live  and  co- 
iiabit  together  in  a  crimiQal  and  incestuous 
inanner,  and  continued  so  to  live  and  cohabit  in 
the  dwelling-house  of  you  the  said  John  Reed,  in 
•the  said  parish  of  Wick>  and  whilst  Elizabeth 
Reed,  wife, of  you  the  said  John  Reed,  now  de- 
ceased^ was  living  and  residing  in  the  said  house 
during  great  part  of  the  said '  year  1809,  and 
during  the  whole  or  greater  part  of  the  two  fol- 
lowing years^  to  wit^  &c.  And  we  do  further 
article,  &c.,  that  you  were  in  the  constant  habit, 
during  the  said  period^  of  sleeping  at  nights  tor 
gether  and  lyuig  naked  and  alone  in  one  and  thfi 
same  bed,  and  thereby  committed  the  foul  crime 
of  incest/^ 

The  eleventh^ — ^'that  in  consequence  of  the 
criminal  and  incestuous  intercourse  carried:  on 
between  you,  and  your  carnal  knowledge- of  eaab 

was  imporfant  and '  substantial^  and,  in  crimihal '  pleadings^ 
ought  Dot  to  be  allowed;  ... 

Per  Curiam, 
The  Coc&t«  bowoTer,  oyemile^  the  objection,  and  observed, 
-—that  it  did  not  consider  the  variatipn  material;,  that,  id  these 
Courts,  those  irregularities  only  wei-e  fatal  which  might  lead  to 
some  substantial  injustice;  that  this  variation  would  be  pro- 
ductive of  no  uncertainty,  nor  inconvenience,  and  the  form  had 
been  adopted  merely  to  connect  the  female  defendant  with  the 
cei:t]ficate  of  the  entry  of  her  fether's  marriage,  where  it 
appeared  that  his  designation  was  '*  Harry;*'  that,  in  that 
county,  **  Harry*'  and  '^  Harr»"  were  the  same  name,  for  it 
had  become  nsual,  with  the  present  generation,  to  add  the  final 
**  8,"  thus  *«  David '»  became  **  DaviV  "  Jenkia»'  '•  Jenkina," 
**John"  **  Jones;"  that  if  advantages  were  taken  of  such  slight 
infermalities  in  County  Courts^  it  would  be  hardly  possible  to 
succeed  in  criminal  suits;  that  it  was  important  to  public  morals 
that  such  a  scandal^  if  it  existed,  should  be  suppressed ;  and, 
therefore,,  admitted  the  articles,  reserving  to  the  party  any 
advantage  ftom  want  of  proof  of  identity. 
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Other's  bodies,  you  die  said  Alioe,  Ax., 
pi*eg^nant^  and  were,  on  or  about  tiie  IStfa  day  of 
December,  1611,  delivered  of  a  female  bntard 
child^  sinoe  deceased^  at  die  boi»e  of  you  the  asid 
John  Reed,  situate  in  the  parish  of  Wiclik  afore- 
said, and  in  the  county  of  Giamorgan^  whidi  saM 
bastard  child  was  begotten  on  the  body  of  you  the 
said  Alice^  &c.,  by  you  the  said  John  Reed.    And 
we  do  fitrther^  &c.,  that  the  said  female  bastard 
child  being  likely  to  become  ohaigeable  to  the  said 
parish  df  Wick,  application  was  itmde  to  you  the 
said  Jobti  Rdied,  as  the  reputed  istfaar  thereof, 
by  or  on  behfeilf  of  the  diurchwanfens  and  oVep- 
seers  of  thd  poor  of  the  said  pari^^  to  pfovide  for 
the  support  of  the  said  bastard  child;    tfaait  in 
answer  to  or  upon  the  bccasnon  of  fhe  said  applica- 
tion, you  the  said  John  Reed  did  admit  and  oom 
fess  that  you  were  the  fiither  of  the  said  bastud 
child. (a),  and  that  you  did  as  ^ch^  and  in  that  cha- 
racter^ on  or  about  the  26th  of  December,  1811, 
together  with  Richard  Sevan  Reed,  of  the  said 
parish,  gfentleman,  enter  into  and  sign  and  execute 
a  certain  bond  to  indemnify  David  John,  Geoi^ 
iFhomas,  and  John  Dunn,  the  then  churchwardens 
and  overseers  of  the  poor  of  the  sedd  parish  of 
Wick^  their  successors,  and  the  other  parisfaioneia 
and  inhabitants  of  the  said  paridh,  of  and  fitom  aU 
manner  of  costs  and  chiai^ges  for  or  by  reason  of  the 
birth^  maintenance,  and  education    of  the  said 
female  bastard  cfaild^  although  at  the  earnest  re* 

(a)  Tbis  averment  w&b  negattred  by  the  erideticd  sf  Georgia 
Thomas,  and  John  Dunn,  the  two  parish  officers.  Thonas 
deposed,  that  **  Reed  did  not  then  or  ever  to  tbd  ^opoient 
acknowledge  that  he  was  the  father  of  stich  chHd ;"  and  the  evi- 
dence of  Dunn  was  to  the  same  eflect. 


ABOmm  COIIftT  PF  CAJITlEaURT. 


199 


^^bteAwai  cntieafjr  bf  yqu  the  said  John  Reed^  the 
name  of  ycu  the  sakl  John  Reed,  as  the  reputed 
lather  of  4ie  4»dd  bastard  child,  was  not  motioned 
or  specdf ed  m  iihe  aedd  bond/^. 

The  article  concluded  by  plea^ng  divers  ad- 
nassions^  both  during  the  life  of  the.  duld,  and 
flinoe  its  deaih^  that  they  weie  riespectively  the 
father  and  ipetfaer  of  the  child. 

The  tweUlh  pleaded  Ihe  original  bond^  as  an 
exhibit. 

The  thirtemtb, — ^^  that  fvom  and  after  the  birth 
of  the  said  child^  and  until  the  present  time^  you 
teve  continiied  and  still  do  continue  to  live  and 
cohabit  "togedier^  in  a  criminal  and  incestuous 
mannar^  in  the  said  parish^  that  during  the  whole 
or  greats  part  of  the  aforesaid  period^  to  vrit^ 
during  the  severai  years  (1812  to  1825  industve), 
and  the  present  year  1826,  or  at  least  until  the 
jdtation  iasnied  against  you  in  this  cause,  you  have 
been  living  in  the  same  houisie,  and  in  Ibe  constaAst 
-habit  of  sleepiog  at  nights  together  in  one  and  the 
aame  be^^  and  have  frequently  had  the  caroltl  use 
and  knowledge  of  each  other's  bodies,  and  thereby 
joonuni tied  the  ibnl  crime  of  incest. ^^ 

Theiftulrtdenthj  fifteenth^  axteenth,  and  s6ven- 
'teentfa  articles  pleaded  the  usual  and  formal  aver- 
oaaiits,  and  the  articles  cuDcluded  by  prayings  that 
the  defendants  *'  might  be  duly  and  canomcally 
ponidied  and  coirected  according  to  the. exigency 
of  the  Jaw,  and  be  condemned  in  the  costs  of  the 
ecBqrfainant.^^ 

To  these  articles  a  responsive  allegation  was 
^en,  oa  the  part  of  the  d^ndants,  and  admitted 
without  opposition.  The  substance  of  this  plea 
may  be  .gathered  from  the  judgment  of  the  Court. 

Twelve  witnesses  were  examined  in  support  of 
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the  articles  and  exhibitu^  and  ^irteen  opon  the 
allegation;  and  the  argument  principally  tamed 
upon  the  credit  due  to  the  testimony  of  Ann 
Lewis,  the  only  witness,  examined  by  the  Pro* 
movent,  who  spoke  directly  to  acts  of  criminal 
familiarity ;  and  whether  the  Court  could  act  on 
the  evidence  of  a  single  witness,  though  corro- 
borated by  circumstances  of  strong  suspicion. 

LuMngtofi  and  Addams  contended,  that  the 
exception  taken  to  Lewis  was  to  her  character,  and 
not  to  her  evidence ;  and  that,  after  intoTogatories 
had  been  administ^ed,  the  ancient  dcictrine  of 
these  Courts  was,  that  the  witness  was  not  open  to 
exception.  Her  evidience  also  was  probaA>le  in 
itself,  and  consistent  with  the  admitted  ta^ts  in  the 
cause ;  though  it  was  true,  therefore^  that  she  was 
a  single  witness,  yet  her  evideeice  being  corrobo^ 
rated,  was  sufficient  to  make  ovA  the  charge :  this 
had  been  decided  in  the  case  of  Wheatlev  t\ 
Fowler,  on  an  appeal  from  Norwich^  where  the 
appellant  (the  original  defendant)  liad  been  ar» 
tided  against  for  adultery^  and  found  guilty  on 
the  evidence  ofdiparticeps  crindnis  in  conjunction 
widi  some  corroborating  circumstances.  In  the 
Arches,  the  judgment  of  the  Court  below  was 
sustained^  and  these  concurrent  sentences  were 
ajRerwards  affirmed,  with  100/.  costs,  by  tfaie  High 
Court  of  Del^ates (a) . 

Jenner  and  Haggard^  for  the  respondents,  argued 
tiiat,  in  a  criminal  suit,  the  asserter  of  the  charge 
was  bound  to  establish  it ;  and  that,  more  espe- 
cially, in  a  case  of  this  description,  where  the  p0k>6 
should  be  strict  and  full  in  proportion  to  jkh^  enqr- 
mity  of  the  accusation^  and  the  penal  consie^ttmces 

(a)  Wfaeotley  v.  Fowler,  Delegfates,  17§& '-  '■ 
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it  iBToIved.  Here  the  proof  of  the.  charge  retted 
on  the  sole  testimony  of  a  lyitness  who  had  dis- 
credited herself^  and  whose  character  and  evideiice 
Yiere  completely  destroyed. 

In  respect  to  the  case  of  Wheatley  t;*  Fowlerj  it 
appeared, — that  Wheatley,  a  methodist  preacher  at 
Norwich^  was  articled  a^nst  by  Fowler  for  adul« 
tery  and  fornication  with  Fowler's  daughter  Mary 
Mason  (before  heir  marriage),  and  for  other  ex- 
.cesses;  that  Mason  haying  been  previously  pro- 
secuted, had  upon  the  confessicm  of  the  crime,  heen 
.enjoined  penance  (a) ;  and  that  this  was  alleged 
and  admitted  when  she  was  produced^  on  a  com- 
pulsory^  in  support  of  the  articles ;  and  that  inter- 
rogatories were  addressed  to  her.  The  corroborating 
circumstances,  too^  in  that  case  were: — ^that^  on 
two  several  occasions^  Wheatley  acknowledged  to 
Paul  and  Keymer^  two  of  the  elders  of  his  con- 
gregation, and  who  wdre  examined  on  the  articles 
— that  the  charges  were  well  founded.  He  had 
alsabttn  seen  in  most  indecent  postures  with  three 
other  women — and  displaying  his  own  person, 
and  theirs,  in  a  most  offensive  manner  (6). 

In  that  case  .then,  the  witness,  previous  to  her 
examination^  had  been  restored  to  credit^  and  that, 
in  confirmation  of  her  evidence)  there  MaasfortUsima 
probaiio — ^the  confession  of  the  party  himself. 
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(a)  The  Court  of  Arcbea  rejected,  iHfith  50/.  costs,  an  alld- 
gation  exceptiTe  to  tlie  credit  of  Mary  Mason,  in  which  it  was 
alleged,  *'  that  she  had  not  performed  any  public  or  private 

for  the  crime  of  pretended  adultery  which  she  had  con- 

bave  committed." 

I^^^e  defendant  was  enjoined  a  solemn  and  public  penance, 
to  be.jyTlpnned  in  a  linen  cloth  with  a  paper  writing,  denoting 
his  crimes',  4sed*on  bis  breast,  in  the  usual  manner. 
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Sir  Jotin^  Nvcholl. 
Hie  fiill  wrgttm^at,  whkfh  lAe  Court  ll2ts  heard, 
has  brought  the  true  point  of  this  case  into  so 
torrow  a  compiass,  that  it  is  unnecessary  to  state 
^tAier  the  proceedings^  or  the  evid^ce^  at  any 
-length.  It  is  a  suit  for  incest  brought  against  the 
two  defendants,  Reed  and  Harris^  ^ho  stand  to- 
wards eadbi  otter  in  the  relation  of  uncle  and 
^ece :  the  relationship  is  fiilly  established — it  is 
not  indeed  denied  that  Alice  Harris  is  the  daughter 
<of  Reed^s  sister ;  and  the  only  qoestion  then  is^ 
whether  the  inoestuous  iirtercourBe  is  proved. 

it  boslieea  justly  obserred,  lint  the  charge,  if 
4rae^  is  highly  criminal  and  scandalous ;  that  it 
fwould  subject  ihe  party  to  a  severe  punishment — to 
•eSKCommtaiiciition^  which,  by  a  late  acti(a),  is  comr 
lauted  for  ^'  itoch  impnsonaiqnt^  not  exceeding 
«i^  knontfas,  as  the  Court,,  pronouncing  or  de- 
(daring  a  pertoa  exoommmiicate,  shall  direct  ^^^  and 
that,  therefore,  die  proof  of  the  chaige  must  be 
cleaor  and  full. 

The  inioestoous  oonnectioa  is  alleged  to  have 
-cofmrnenced  in  1809,  and  to .  have  contomed  till 
the  promotion  of  the  present  adit.  Ikiring  a  part 
of  th6  tittle  Reed^s  wife  was  livings  and  in  the  same 
house,  so  that  there  was  adultery  aggravating  the 
incest — ^that  circumstance  increases  the  demand 
for  proof  by  .diminishing  the  probability  of  the 
feet.  It  may  seemstrange,  that  if  this  iniamoa^ 
connection  had  been  so  long  subsisting — jfbr  fifteen 
Tears— 410  person  in  the  neighbourhood  should 
sooner  have  attempted  to  abate  the  scandalous  and 


(a)  53  Geo.  UI.  c.  127, 8.  3. 
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ofieHnre  niiiiatice ;  and  tfalt  tibe  tMik  dicNild  re- 
main to  be  at  last  brought  by  an  attorney^  living 
at  fyak  or  five  miles  distance,  between  vrhom  And 
Che  imde  there  had  btext  various  litigations  oa 
other  subjeete^  it  may  happeii  that  the  ulide, 
4hough  a:geiltianiaii  of  some  property,  may  be  mefre 
immediately  Smrrdunded  by  persons  of  lower  de- 
force not  very  ready  t6  lake  up  such  a  mattet^'^-^fer 
ioBtaaoe,  his  tenants,  or  fiitmers^^^4hat  he  may  have 
lilde  or  no  intercourse  except,  with  hib  inferiora, 
Who^  even  if  their  notions  of  decency  were  ontreiged, 
might  not  choose  to  engage  in  litigation  with 
him.  The  0uit,  certahdy,  does  net  appear  to  hayfe 
been  Ivoiiglit^  at  last,  firee  and  clear  from  a  su»- 
pidon  of  other  motives  than  a  wounded  itense  of 
moral  feeling.  These  considemtions,  in  several 
views,  do  not  diminish  the  neeeasity  of  strict  proo£ 

That  any  act  of  criminal  intercourse  vvas  ever 
seen  is  not  sn^^^ted;  no  indecent  familiarity^ 
too  penonal  fiberty ;  nothing,  which — in  proceed- 
ings of  a  difierent  nature — is  tormed  a  |>roxiniate 
act,  is  alleged;  but  it  is  fully  proved  that,  for 
Mte^i  yeais^  Reed  and  Harris  slept  in  the  same 
room~4n  which  however  there  were  two  beds. 

There  is  indeed  ohe  witness^  and  one  witness 
oidy,  who  deposes  that  they  sle^t  constantly  in 
one  and  ibe  same  bed^  and  that  she  had  seen  them 
in  bed  together^^hat  vritneas  is  a  woman  of  the 
amme  of  Ann  Lewis,  who  deposes^— ihat  about  ten 
years  ago.  (about  1817)^  she  wait  to  live  in  Reed^s 
spervice  as  maid  of  all  work — she  lived  there  about 
flK^ven  yeafs^-^and  that^  during  the  ^hok  period^ 
Reed  and  Harris  slept  in  one  and  the  same  bed 
together  every  night.    She  adds  particular  feasoas 
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for  bdieving  criminal  acts,  and  states,  '^  Hat  she 
hsB  frequently  seen  them  in  bed  together/' 

If  this  witness  is  believed^  her  evidence^  slightly 
corroborated  by  circumstances,  would  afford  a 
sufficient  proof  of  the  crime :  but  her  credit,  and 
character^  have  been  excepted  to  in  plea ;  and  two 
witnesses  have  been  examined^  who,  ^*  having 
heard  her  give  evidence  at  Cardiff  on  the  inquiry 
[an  inquiry  arising  out  of  a  dispute  between 
Keed  and  Griffiths,  the  parties  in  this  suit]^  do  not 
hesitate  to  depose  that  Ann  Lewis  is  a  person  not 
to  be  believed  on  her  oath/'  In  that  cause  Griffiths 
failed^  and  Reed  recovered  against  him  damagies 
to  the  amount  of  150/.  Now  this  goes  fiur  to  re- 
move the  testimony  of  Ann  Lewis  out  of  the  case. 

I  may  also  mention  that  this  witness^  it. appears, 
after  she  had  quitted  Reed's  service,  became  ser- 
vant to  Griffiths  : — ^but  this  is  not  all — she  posi- 
tively asserts  that  they  slept  constantly  and  openly 
together,  '*  the  same  as  if  they  had  been  husband 
and  wife'' — she  does  not  even  mention  that  there 
was  a  second  bed  in  the  room  ;  but  there  are  other 
witBcsBes  produced — ^two  by  Griffiths  himself,  who 
had  been  Reed's  servants,  Leyson  and  Hopkins^ 
deposing  that  they^  Reed  and  Harris^  ^'  slept  in  se- 
parate beds^  and  that  they  never  had  any  reason 
to  believe,  that  they  slept  in  the  same  bed/' 

These  witnesses  were  hot  in  Reed's  service  at  the 
same  time  with  Ann  Lewis ;  but  there  is  a  witne» 
produced  by  the  def^idants,  Mary  Evan,  who  was 
Reed's  servant  for  six  months,  and  who  was  there 
a  considerable  time  with  Ann  Lewis ;  for  she  states 
that  Ann  Lewis,  not  being  able  to  get  a  place, 
vras  allowed,  from  charity,  to  remain  at  Reed's 
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dtiiihg^  the  winter,  and  Evan's  teBtimony  is^  that 
there  were  two  beds — that  each  was  slept  in^  and 
^'  she  has  no  doubt  that  Reed  slept  in  one^  and 
Harris  in  the  otber^  and  she  has  no  reason  to  b  n 
Ueve,  or  suspect,  that  they  were  ever  criminally 
connected/^ 

It  is  difficult. to  reconcile  Ann  Lewis^  and  Mary 
Evan — ^whieh  tells  the  tmth,  or  what  degree  of 
credit  is  due  to  either,  need  not  be  decided :  the 
burden  of  proof  lies  on  die  promovent,  and  it  may  . 
be  difficult  to  place  gT€»t  confidence  in  many  of  the 
witnesses ;  but^  looking  to  aU  the  preceding  cir- 
cumstances, respecting  Ann  Lewis'  credit,  and  to 
the  whole .  tone  and  tenor  of  her  deposition^  I  am 
of  opinion  she  is  a  witness  to  be  laid  very  much, 
if  not  altogether,  out  of  the  case. 

Is  th^re^  then^  other  evidence  upon  which  i^e 
Court  can  convict  the  defendants?  There  are 
bx^,  which  cannot  be  denied^  exciting  suspicion — 
vidtent  suspicion— of  the  crime  charged.  The 
very  circumstance  of  tbeir  sleeping  in  the  same 
room,  even  in  separate  beds,  is  scandalously  in^ 
oent,  unless  under  the  pressure  of  absolute  neces-. 
siiy  from  extreme  illness,  or  abject  poverty.  The> 
latter  excuse  cannot  be  set  up.  Reed  is  stated  to 
be  a  man  of  propeity,TT-his  house  had  sevanl 
fcioms  in  it  with  beds Jn  them  ;-~but  what  is  the 
defence  and  explanation  ? 

In  1809  Re^Ml  had  a  violent  paralytic  atlacky 
was  extremely  ill — ^probably  in  some  danger  foir  a 
lime^  and  in  a  senseless  state :  his  wife  suffered 
aooBiethiog.  of  a  siinilar  attack  about  the  same 
tone:  she,  tberefore,  could  not  attend  him;  on 
tbe  contniry,  she  required  the  maid^servant  to  at- 
tend ha-«    In  this  distress  the  niece  was  sent  for> 
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IMS.      to  assist:  in  wsiiing  upon  her  uncle«*-tbe  defendant, 
Hn^^Y     ^^^  ^^^'  Reed  was  very  glad  of  her  arrival. 
.??**».        Tliui9  far  diere  arises  no  suspicion,  and  there 
might  be  no  impropriety,  so  long  as  the  videncB 
of    the  panlytic    attadk    oontinued  unabated: 
^      though^  considering  that  the  niece  was  .a  qiinstec 
J^|»2^     of  flrfrty-^Dee  years  of  age,  and  that  die  uncle 
lUsaif.     was  OQly  about  sixty-p^^erhapB  a  married  wooHin 
of  the  vilhige^  of  more  advanoed  age,,  might  imwe 
been  a  person  more  proper,  and.deoent,  to  attend 
him  as. nurse,  to  sleq)  in  his:  room,  and.  toidoiall 
offices  required  for  him ;  but  it  might  be  [Mishing 
refinement,  and  delicacy,  too  far  to  impute  9mf: 
suspicion  to  this  coDuneneement  of  her  sleeping^ 
in  hi9  room. 

But  the  violence  of  dus.  particular  attack 
which  (so  long  as  it  continued  undimimshed) 
extinguished  ^suspicion,  was  soon  got  over:  he 
reeoveredi— he  never  had  a  second  attadcr^e-waa 
restored  so  finr  as.  to  be  able  to  walk  about  the 
village  with  s^  stipk — ^to  ride  on  horseback,  being 
assisted  on  and  off-^o  ride  to  mfurket,  sometimeB 
attended,  sometimes  ak>ne :  he  could  go  to  Gar* 
diff^'  to  be  present  at  the  writ  of  inquiry,  nay^ — he 
seems  to  have  gone  to  the  Assizes  at  Hereford,-*^ 
a  distance  of  sixty  or  seventy  miles.  Whether  he 
had  any  person,  on^  these  occasions^  to  sle^  in 
his  room  does  not  appear,  but  it  is  in  no  degiee 
made  out,  that  his  bodily  infirmities  were  suob  as 
to  justify  the  indecency  of  having  a  young  fismale 
to  sleep  constantly,  in  his  nxnn.  If  he  required 
any  assistance  in  the  night,  either  to  administer 
medioines  (which  ianot  proved),  or  for  any  othep 
purpose,,  the  unaeoniy.  indelicacy  migtH  have  been 
aaroided  by  the.  female  slewing  in   some  other 
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loom,  and  by  having  a  bell  put  wp,  instead  of  his      i928. 
knocking,  or  poking  with  his  stick ;  for,  if  Alice     unsAar 
Hanis  were  hard  of  hearing,  the  other  servaiKta   ^^^^^ 
ware  not    The  mere  fieurt,  thien,  of  her  deeping  lA 
the  same  room^  though  in  another  bed*TrriAe  about    ""^'v! 
Ihirty  :4hx«e-r4ie  about  sixty — is,  of  itael^  not  oidy 
indecoraua,  but  suspicious ;  but  this  suspicion  be^ 
eomes  extremely  tiolent  when  some  other  admiiMed 
&ets  are  adverted  to. 

On  the  liSth  of  Beoemher,  Iftll,  Alice  Hanw 
was  delivered  of  a  fiemale  diiM^  wboi  died  in  inn 
hacy :  she  renuMred  iato  another  room-r-rthe  heal 
room-rr-fmly  for  the  purpose  of  lying  in*-?and^  ae) 
soon  as  her  confinement  wa&owr^  she  retinmed  t» 
sleep  in  Reed's  KKup — during  her  absence  no 
ether  persoa  slept  ia  hia  roomr-rthe  necessity  was 
not  aufficiently  urgaAt  to  require  any  person^  as 
£Eir  as  appears  by  the  evidence  of  Leyson.  The 
parish  c^oen  wene  on  the  alert  to  get  the  child 
sworn  in  order  that  the  parish  might  not>  be  binr-» 
dened  with  the  maintenance  of  it : .  Reed  psevented 
this,  and  a  joint  bond,  from  bis  son.  and  himself^ 
waagiven  ta  the  parish.  This  bmid  was  at  first  ob- 
jected to^  because  the  l^tiiec  of  the  child  waa  net 
named ;  but  upon  its  being  leHsxecnted,  and  at» 
tested  by  a  neighbouring  attQmpj*at4aw^  the  bend 
wasaecepted. 

There  is  m>  evidence  that^  at  that  time,  Reed 
aoknowiedged  himself  expsessly  to  be  d^e^fitther  of 
the  child,  oorithatbe,  or  AMoeHarria^  has^siaeeao 
ackwiwtedged^  except  the  testimony  df  Ann  Lewia, 
W  whom  I  cannot  venture  :to  give  any  carettit  on 
that  cieouuisluNce:  but  these  fects  lead  to  a  vtoleilt 
suspiciMa  tliat  Reed  ^na  the  fethet ,  and  fliat  sust 
pician  k  muOb  slrangthened  by  no  other  fiitkes 


209 


CASSa  D£TBRMINED   III   THfi 


1826. 

Hilary 
Tbkm, 

4th 


Gaxrmwt 

1^. 


Hakrt, 

HAERIf. 


being  assigned  to  this  moment.  It  is  suggested 
that  there  might  be  reasons  for  not  disclosing  the 
&dier ;  and  that  young  Reed,  the  son^  might  be 
the  person.  No  satis&ctoiy  reason  can  be  ad- 
Tanced  sufficient  to  counterbalance  the  odium^  and 
scandal,  o£  allowing  the  suspicion  to  remain^  that 
this  child  was  the  fruit  of  ah  incestuous  connection 
between  the  micle  and  niece.  If  young  Reed  were 
the  father,  there  is  no  incestr— he  was  only  her 
cousin ;  but  neither  the  facts,  nor  the  conduct  of  the 
parties,  support  such  an  explanation :  there  is  no 
proof  that  the  son  was  living  at  home — ^there  is  no 
proof  of  any  resentment  shown  towards  either  the 
Bcm,  or  the  niece,  on  account  of  this  child,— ^)n  the 
cixitiary^  the  father  and  son  join  in  the  bond ;  the 
niece  remains  in  the  house;  she  is  allowed  to  be 
confined  in  the  best  bed-room^  and^  as  soon  as  she 
recovers,  she  returns  to  sleep  in  the  bed-room  of 
her  uncle ;  and,  even  now,  when  prosecuted  for  in- 
cest, no  other  fadier  of  the  child  is  set  up,  or  sug- 
gested, though  it  would  hare  been  a  complete  de- 
feace  to  the  strongest  circumstance  in  the  charge. 

If  the  parish  officers  had  been  as  alert  in  sup- 
porting the  moral  character,  and  public  decency  of 
their  parish  (of  which  the  churchwardens  are  to  a 
certain  degree  the;  guardians),  as  they  were  in  pro- 
tecting the  parish  against  the  maintenance  of  the 
child ;  and  if  they  had,  at  that  time,  brought  a  suit, 
recentifacta^  to  put  an  end  to  this  scandal  and  nui- 
sance ;  and,  in  defence^  there  had  been  no  other 
father  assigned,  the  circumstances  might  have  gone 
far  to  establish  the  actual  incestuous  connection. 
But  when  neither  parish  officers,  nor  rei^pectable 
neighbours,  come  forward;  when  the^  matter  is 
allowed  to  rest  for  thirteen  years,  and  is  at  last  taken 
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up  teeter  the  feelings,  and  occummces,  that  at- 
tended the  commencement  of  the  present  suit  (a) ; 
irben  all  the  witnesses,  who  were  servants  in  the 
house,  with  the  single  exception  of  Ann .  Lewis^ 
swear  they  never  saw  any  indecency,  nor  any  thing 
to  lead  Hiaxk  to  suppose  that  the  defendants  did  not 
occupy  separate  beds-^when  they  will  not  depose 
eTen  to  a  belief  of  a  criminal  intercourse — ^it  is 
poMble  that  no  act  of  incest  may  have  taken 
place ;  and  that  this  highly  su^idons  and  indeco- 
rous course  of  conduct  may  have  gone  on  ftom  not 
entertaining  a  doe  feeling  of  its  impropriety ; — ^it  is 
possible  that  the  imde— Jiaving  no  .sense  of  decency, 
nor  regard  for  his  own  character,  nor  for  that  of  his 
niece  (whose  reputation  was  already  destroyed  by 
the  birth  of  this  child),  might  persevere  in  letting 
public  opinion,  and  the  scandal  of  the  example,  at 
de6ance^  rather  than  forego. the  convenience  of 
having  bar  to  sleep  in  his  room.  This  is  possible ; 
and  I  can  hardly  venture,  on  the  preseot  evidence^ 
to  decide  that  the  charge  is  proved, — a  decision 
which  would  impose  npon  the  Court  the  duty  of 
pronouncing  excommunicated,  and  throij^h  the 
medium  of  a  ngmfieavii^  of  consigning  to  a  prison, 
for  a  period  not  exbeeding  six  months^  both  the 
niece  and  this  old  man,  now  at  the  age  of  seventy* 

(a)  It  wu  proved  ihat^  in  an  action  of  trespasa  brought  bj 
Reed  against  Griffiths  and  others,  and  which  stood  for  trial  at 
the  Saouner  Great  Sessions  for  the  Connty  of  Glamorgan,  in 
"UMf  the  deftudants  withdrew  their  plea,  and  saflered  jadg> 
■eat  ta  go  by  defiialt  -,  and  that  a  writ  of  inquiry  was  afterwards 
•leeoted  before  the  Sheriff  and  a  Jury,  when  the  damages  were 
■isessed  at  150/.,  besides  the  costs.  It  was  also  preyed,  that  in 
Jnoe,  1S24,  a  suit,  of  the  same  natare  as  the  present,  had  been 
institnted  iQ^  the  Court  of  blandaff,  at  the  promotion  of  WiUiam 
Rees  (at  that  time  servant  to  Griffiths),  against  tlM  sane  dc^ 
Cmdants ;  firom  which  they  were  dismissed. 
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fix  years,  and  under  very  great  bodily  intirimtMs: 
— Jie  18  too  near  the  grave  for  sndi  a  step,  if  an 
imperatiye  duty  does  not  call  upon  the  Court  to 
.take  it 

But  although  I  diall  dismiss  the  parties,  I  shall 
certainly  not  dismiss  them  vrith  costs*  Here  is  a 
violent  presumption  proved.  The  old  rule  of 
practice,  as  laid  down  by  Clarke,  is,  that  if  neither 
the  charge,  the  ^^  cri$nen  obf'ectum/^  nor  violent 
^suspicion  of  ;the  charge^  '^  vehemenJt€9  prmBump- 
^iofM  crvminu  objectij'^  be  proved^  the  party  ac- 
cused shall  be  dismissed  with  costs,  vnd  cum  mis 
eapenHs;  but  if  public  iame^  or  vehement  pre- 
sumptions are  proved,  and  the  defendant  be  re- 
quired to  produce  compuigators  fob  quas  purgaHo 
indicta  fueritj,  then  the  defendant  may  be  con- 
demned in  costs  (a). 

The  '^  purgatio  indicenda^'  is  now  a  practice 
become  obsolete ;  and  the  matter  of  costs  is  left 
much  in  the  discretion  of  the  Courts  upon  a  juirt 
consideration  of  all  the  circumstances  of  the  case. 
If  this  suit  had  been  brought  by  the  Parish  OScen, 
or  by  some  neighbour^  apparently  from  a  sense  of 
moral  duty,  I  might  have  felt  myself  bound  to 
adopt  the  latter  rule,  and  to  'have  condemned  the 
defendants  in  costs ;  for  here  is  a  vehement  sus« 
picion  proved.  But — remembering  how  many 
years  have  been  allowed  to  elapse — remembering 
also  the  occurr^ces  which  manifestly  induced  tfa^ 
bringing  of  this  suit, — 1  shall  arrive  nearest  at  the 
justice  of  the  case  by  dismissing  the  defendants — 
leaving  each  party  to  the  payment  of  their  own 
costs. 

(a)  Vide  Clarke's  praxis,  tit.  321,  882.~Abo  Ougbton,  tit. 
149,  and  tit.  150.  s.  7. 
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John  Parkerj  late  of  Seven-Oaks,  died  in  the 
month  of  May,  1827^  leaving  a  will,  regularly 
attested^  and  dated  11th  of  December,  1826, 
whcareby  he  detised  his  freehold  estate  to  his 
brother,  Heniy  Parker,  charged  with  an  annuity 
of  2&t.  to  his  (jfohn  Parker's)  wife  for  her  life. 
He  also,  among  other  bequests  and  legacies,  gave 
to  his  wife  a  legacy  of  1,000/.  The  deceased 
appointed  his  brother,  Henry  Parker,  and  William 
Hickmott,  executors. 

The  will  was  written  by  Henry  Parker,  who 
had  the  custody  of  it  during  the  life  of  his  deceased 
brother.  Oft  the  Will  being  produced,  there  was  a 
manifesto  alteration  of  the  widow's  legacy,  the 
words  one., thousand  haying  been  erased,  and  the 
words  sic  hundred  written  upon  the  erasure. 

HAury  Parker  stated  in  an  affidavit,  that  the 
legacy  was  reduced  by  the  desire,  and  with  the 
edncumence,  of  the  testator ;  but  gave  no  fiuiher 
eicplanation. 

Being  pcnouUly  cited  to  prapoond  th«  will,  or  to  ihow  tamt^  &c.— not  appeariof . 
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A  caveat  having  been  entered  on  the  part  of 
the  widow ;  the  same  was  warned :  but  the  Proctor 
for  the  executors  having  declined  to  propound  the 
will  in  its  present  state^  a  decree  issued,  at  the  in- 
stance of  the  widow,  against  the  residuary  legatees 
(Henry  Parker  being  one)^  dting  them  to  propound 
it  in  that  manner,  or  to  show  cause  why  the  execu- 
tors should  not  be  assigned  to  extract  a  probat6 
of  the  will,  as  originally  written,  with  tiie  said 
legacy  of  1^000/.  reinstated. 

This  decree  having  been  personally  served ;  and 
no  appearance  given— 

Jenner,  on  behalf  of  Mrs.  Parker^  moved  the 
Court  accordingly ;  and  that  the  costs  of  the  widow 
should  be  paid  out  of  the  estate. 
Per  Curiam. 

It  is  not  stated  when  the  erasure  was  made  :---* 
but  there  being  no  party  before  the  Court  who 
prays  probate  of  this  will  with  the  alterations ;  and 
a  decree  with  intimation — ^issued  utider  seal  of  the 
Court — having  been  personally  served — ^I  shall 
allow  the  probate  to  pass  agreeably  to  the  tenor  of 
the  decree ;  and  direct  the  costs  of  the  wiclow  to 
be  paid  out  of  the  estate. 

Motion  granted. 


IN   THB   GOODS   OF  JOHN   HOWe. 


On  Motion. 


John  Howb,  late  of  Hoxton,  died  on  the  25th 


When  pencil 
idteratioiia  are 

SlKdy^**  °^  November,  1825.    By  his  will  duly  nuide  imd 

probate^  in  common  form,  will  be  granted  of  the  paper,  withont  math  altenttooa :  Hie  coly  pwtj 
materially  Injnred  by  aoeh  prant,  having  ezecoted  a  proxy  of  cooRnt. 
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executed  on  the  27th  of  April,  1824^  he  ap-      1^28. 
pointed  John  Faulkner  and  James  Hall,  exe*     Hilary 
cut(»9.     Ann    Elizabeth    Buckle^  spinster    (now    iJ^^Jj^ 
the  wife  of  George  Paastngham),  was  the  resi-       — 
duary  l^fatee.  or 

On  the  24th  of  Nayember,  1827,  the  testator  ^•"  **^^"- 
was  attacked  with,  paralysis^  and  continued  insen- 
sible till  his  death  on  the  fii^owing  day.  The  will 
iras  found  by  Mr.  Fatdkner  (within  a  few  hours  of 
the  deceased^s  death),  locked  up  in  a  cupboard 
with  his  plate,  and  other  articles  of  value^  and 
with  his  papers  of  moment  and  concern.  The  will 
was  in  an  envelope  with  the  seal  broken.  Upon 
being  opened^  several  erasures  and  interlineations^ 
made  in  pencil,  and  very  indistinct^  were  dis-' 
covered ;  and  it  was  presumed  they  were  made 
by  the  deceased,  who  had  informed  Mr.  Faulkn^ 
&at  he  contemplated  some  alterati<Mis  in  his  will. 
These  alteratioDs  were — with  the  single  excep-  . 
~tion  of  an  increase  of  a  legacy  of  75/.  to  lOQ/. 
to  one  of  his  nephews-^-in  £aiyour  of  the  residuary 
legatee.  The  property  of  the  deceased  was  under 
2,000/. 

Addams  moved  that  probate  should  be  granted 
to  tiie  executors  without  the  pencil  marks;  the 
residuary  legatee  having  consented,  and  executed 
a  proxy  to  that  effect. 

Motion  granted. 
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On  the  Admission  of  an  Allegation. 

The  Reverend  Robert  Hoadly  Ashe^  late  of 
Crewkerne^  in  the  county  of  Somerset^  died  in 
May,  1826,  leaving  a  widow  (since  dead),  and 
several  children.  In  June  following,  letters  ^ 
administration,  as  if  he  were  dead  intestate^  w^e 
granted  by  this  Court  to  Charlotte  Hoadly  Ashe, 
spinster^  one  of  his  natural  and  lawful  children. 
In  September  last^  a  decree  was  extracted  at  the 
suit  of  Elizabeth  Arbery  (wife  of  John  Arbery  of 
Weymouth)^  calling  upon  Miss  Ashe  to  bring  in 
the  letters  of  administration^  and  to  diow  cause 
why  the  same  should  not  be  revdked ;  and  admi- 
nistraticni  with,  a  will  (as  asserted)  of  the  deceased 
annexed)  be  granted  to  her  as  the  universal 
legatee. 

In  support  of  this  paper  an  allegation^  consist- 
ing  of  ten  artic^  of  the  following  effisct^  had 
been  brought  in ;  and  its  admissibility  vras  now 
debated. 

1 .  That  the  deceased  died^  at  the  age  of  seventy- 
five,  leaving  a  widow^  and  Charlotte  Hoadly 
Ashe^  spinster^  and  others  his  natural^  lawful^  and 
only  cldldren ;  that  he  was  Rector  of  Mist^rton  in 
the  county  of  Somerset,  and  also  perpetual  curate 
of  Crewkeme  in  the  said  county ;  and  had  so  beea 
from  1775 ;  that  the  widow  and  children  of  the 
deceased^  save  William  Hoadly  Ashe  (one  of  his 


mtd  childien)  quarrelled  with  the  deceased  aboujk 
sixteen  years  before  his  death,  and  during  all  that 
period  resided  separate  and  apart  from  him,  and, 
to  the  timie  of  his  death,  were  never  reconciled  to, 
nor  had  any  coiumunicatton  with  him ;  that  his 
property  amounted  to  1^600/. ;  and  that  the  widow 
and  the  deceased's  childrw  were  possessed  of  pror 
perfy  entirely  independent  of  iiim. 

The  second  pleaded, — ^that  William  Hoadly  Ashe 
resided  at  Crewkeme  with  his  father  (the  deceased), 
who  manifested  on  all  occasioas  the  most  parental 
affection  fcMr  him  ;  that  from  and  after  the  death  of 
the  said  W.  H.  Ashe,  who  died  at  Crewkerne  on 
4th  February,  1818,  the  deceased  (Dr.  Ashe)  oft^q 
declared,  in  the  pres^iice  of  divers  credible  wit- 
nesses, ^^  that  his  fenilyi  meaning  his  wife  and 
children,  should  nev^r  benefit  by  him ;  should 
have  none  of  his  property ;  and  that  he  would 
rather  give  it  to  a  strapger:'*  and  he  alsp  often 
declared  he  intended  to  bequeath  his  property  to 
Mrs.  Arbery. 

The  third— after  pleeiding  ii^t  factum  of  the  will ; 
and  that  it  was  in  thQ.  deceased's  own  hand-writ- > 
i]ig_^<  that  the  deceased  did,  on  the  day  of  the 
da^thereofs  after  he  had  drawn  and  prepared  the 
wiU,  walk  to  the  Swan  Inn  in  the  village  of  .Mis- 
terton  (at  that  time  ^nd  now  kept  by  Mary  Rendell, 
the  aunt  of  the  party  proponent),  where  he  had 
been  in  the  habit,  for  upwards  of  fourteen  years, 
(rf*  visiting  and  holding  his  annual  audit,  and  re- 
ceiving his  tithes ;  that  after^  he  had  arrived  at  the , 
imi,  he  took  out  erf*  his  pocket  his  said  wUl,  and 
then,  in  the  presence  of  several  persons,  signed  it, . 
and  published  and  declared  the  same  to  be  his  lapt 
will  and  testament/'    The  article  then.p\eaded  the 
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attestBtion,  and  that  the  deceased  was  of  Bound 
mind. 

The  fourth — ^that  after  the  exeeation  of  his 
will,  he  folded  it  up  in  an  envelope,  which  he 
sealed  and  addressed  td  Mrs.  Arbi^. ;  and  then 
left  it  in  tibe  custody  of  her  cousin,  Susan  Rendell 
^^-and  requested  it  might  be  giyen  to  the  said  Eli- 
zabeth Arbery ;  which  was  accordingly  done. 

The  fifth  pleaded  the  great  age  and  blindness 
of  Mrs.  Rendell ;  and  that  on  the  day  aforesaid  the 
deceased  also  brought  with  him  a  paper-writings 
which  he  said  required  to  be  signed  by  the  Church- 
warden of  Misterton,.for  procuring  an- allowance 
f>riier  from  ifae  blind  institution  in  London,  and 
Aat  the  deceased  had  been  in  the  habit  of  prepar- 
ing for  her  simUar  papers  for  many  years. 

The  sixth  pleaded  the  hand-writing  of  the  in- 
irtrument  propounded. 

*  The  seventh—"  that  the  deceased^  some  time 
after  he  had  so  executed  his  will,  whilst  conversing 
with  Mrs.  Arbery  respecting  it,  expressed  himself 
in  the  presence  of  credible  witnesses,  as  follows: — 
^  1  never  will  make  another  will^  as  I  am  a  minis- 
ter of  the  gospel ;  and  mind,  as  soon  as  I  am  dead, 
tltat  you  come  and  take  possession  of  your  pro- 
perty.^ ^^ 

It  was  also  pleaded^  that  the  deceased^  though 
somewhat  eccentric  in  his  conversation  and  habits^ 
was  at  all  times,  till  his  death,  of  sound  mind  ;  that 
for  fifteen  years  preceding,  and  for  some  time  after, 
the  making  his  will,  he  invariably  performed  di- 
vine service,  preached,  administered  the  holy  «a- 
crament,  and  did  all  the  duties  of  incumbent  of 
Crewkerne  and  Misterton,  and  managed  all  his ' 
own  concerns. 
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The  ninth — ^that  ndither  the  party  proponent, 
nor  her  husband,  heard  of  the  death  of  the  testator 
until  some  time  in  Juneiast^  when  she  was  informed 
that  letters  of  administration  to  his  effects  had  been 
granted  to  Charlotte  Hoadly  Ashe,  the  other  paity 
in  this  cause,  who  had  possessed  herself  of  his  pro- 
perty. 

iMshingUm — ^for  the  allegation. 

Dodson — contra. 

Judgment. 
Sir  John  Nicholl* 

The  paper  propounded  in  this  cause  is  a  most 
extraordinary  one ;  more  especially  with  reference 
to  the  deceased^  and  conadering  his  Condition  and 
station  in  life.    It  is  in  these  terms : — 
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I  promisie  &  swear  that  I  will  give  all  my  Plate — 
Watch  &  Seals — ^Rings  and  all  that  I  have  in  the 
World — at  my  decease — 

I  promise  &  swear  tliat  I  will  give  Elizabeth 
Arbery — at  my  Decease — ^all  that  I  have  in  this 
world  or  ever  shall  have  in  wtaver  in  money  or 
lands — 

Robt.  HoadlyssAshe  D.  D. 
Witness        Elizabeth  Cleal 
H>ur  hands       Martha  Rendell. 
Dec.  14&,  1824, 

A  paper— coitflied  in  these  strange  t^rms,  and 
written  in  this  strange  manner^  coming  from  a 
person  of  education — raises  a  great  doubt — ^whether 
it  could  have  been  the  offipring  of  his  mind  when 
sound.  The  custody  also  of  the  paper^  when  sent 
to  Mrs.  Arbery,  has  been  careless;  for  it  is  in  a 
very  torn  and  shattered  state :    this  ^ows  that 
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she  had  do  great  confidence  in  its  validity;  and 
the  delay  of  twenty-one  months  in  producing  it 
leads  to  the  same  inference.  The  whole  proveai, 
that  Mrs.  Arbery  has  a  very  arduous  case  to  malw 
out^  in  order  to  establish  that  the  deceased  was  of 
sound  mind  at  the  time  of  the  execution;  still  I 
do  not  know  that  the  Court,  on  the  fitce  of  the 
paper,  can,  positively,  pronounce  that  he  was  not 
so.  Mrs.  AJrbery  may,  perhaps,  do  well  to  con- 
sider whether  she  will  not  give  up  the  pursuit.  It 
may  be  of  some  benefit  for  her  to  relinquish  this 
paper : — ^in  persisting  in  this  undertaking  she  will 
incur  a  considerable  risk  of  expence,  as  if  it  ia. 
shown  that  he  was  insane  at  any  previous  time,  the 
appearance  of  the  paper  itself  loay  be  sufficient 
to  condemn  it. 

There  may,  however,  be  facts  accounting  for  the 
disposition.  It  is  pleaded*  that  his  family  had  a 
separate  and  independent  provision — though,  its 
nature  or  amount  is  not  stated ;  nor  does  the  alle- 
gation describe  what  was  the  sort  of  intimacy  the 
deceased  kept  up  with  Mrs.  Axbery^  nor  give  any 
reason  why  she  was  selected  as  the  object  of  hia 
bounty.  It  is  also  pleaded,  that  he  brought  this 
paper  to  the  place  where  he  usually  held  his  audit, 
and  there  he  exec:uteji  it:  there  is  nothing  ex- 
traordinary, or  unnatural,  perhaps,  that  he  should 
direct  it  to  be  delivered  to  the  party  benefitted.  It 
is  aisp  alleged^  that  he,,  subsequently^  recognized 
it  as  his  will^  and  declared  he  would  make  no 
other;  and^  it  is  fiulher  pleaded^  that^  after  the 
execution  of  it,  he  continued  to  perform  divine 
service  in  the  parish  church,  and  to  administer  the 
sacraments.. 

The  whole  tenor  and  shape  of  the  paper  very 
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strongly  '' sounds  to  foUly."  Swivbunie — ^in  the 
passage  that  has  been  quoHed — thus  states  the 
law:  '^  If  in  the  testament  there  be  a  mixture  of 
wisdom  and  foUy>  it  is  to  be  presumed  that  the 
same  was  made  during  the  testator's  frenzy^  inso« 
mucB  that  if  there  be  but  one  word  sounding  to 
folly,  it  is  presumed  that  the  testator  was  jDiot  of 
sound  mind  and  memory  when  he  made  the 
8anie"(a). — Such  is  the  doctrine  of  Swinburne; 
but  it  applies  only  to  the  case  of  a  person  who 
is  sometimes  sane,  and  sometimes  insane;  and 
of  whose  state  when  he  wrote  his  will  there  is 
no  direct  proof.  I  cannot,  therefore,  on  the  face  of 
the  paper^  reject  it  at  once^  and  pronounce  the  man 
insane  in  opposition  to  such  conduct  in  life  as  I 
have  before  referred  to;  but  I  strongly  recom- 
mend an  arrangement  out  of  Court. 

Ast  in  cases  of  married  women,  there  should  be 
some  security  for  costs,  the  husband  must^  of  course^ 
join  in  the  proxy,  more  especially  here  where  the 
woman  is  in  a  low  condition  of  life,  and  the  pro- 
perty amounts  in  yalue  to  1,500/. 

« 

Allegation  admitted. 

(«)  Swiabimie  on  Wills,  part  2,  s.  3^  gdjimem. 
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On  Motion. 
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Thb  deceased^  on  the  26th  of  December,  1827^  ptobRte  imt 
led,  at  the  age  of  about  80  years,  a  spinster—  ^-g^??^ 


offtwUl 
written  entirdy  in  pcncaby  tlie  deccMed,  who^  a  few  dayi  befoine  deatli|  declared  Ae  wWMd 
tt  to  operate^  mlMialtefed. 
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1828.  possessed  of  personal  property  amounting  to- 
^~^  3,000/.  She  left  four  persons  entitled  in  distribu- 
tbrm,      tion  in  ease  of  an  intestacy. 

On  the  20th  of  December^  and  on  a  subsequent 
d4y,  the  deceased  spoke  of  her  will— described 
Armiiis  where  it  would  be  found — and  said,  that  she  had 
]>YBR.  appointed  her  nephew  executor ;  and  that  she  in- 
tended the  same  should  operate  unless  she  altered 
it.  Upon  her  deaths  a  few  days  afterwards^  a  will 
— ^written  in  pencil,  entirely  in  the  hand-writing  of 
the  deceased,  and  dated  on  the  21st  of  July, 
1823 — was  found  in  conformity  with  her  de- 
clarations. 

Lushingtcn — on  affidavits  of  these  fiicts — moved 
that  the  paper  should  be  admitted  to  probate. 
Per  Curiam. 
By  granting  this  motion,   the   Court  will,  of 
course,  not  preclude  any  one  interested  in  the  pro- 
perty from  contesting  this  paper  at  a  futui^  period ; 
but  if  the  contents  of  these  affidavits  are  true  (and 
the  Court  has  no  reason  for  doubting  them)^  the 
paper  is  clearly  valid.     The  application,    how- 
ever, would  have  been  stronger,  if  it  had  been 
accompanied  by  the  consent  of  those  interested 
under  a  prior  will,  and  who  may  be  prejudiced  by 
its  revocation. 


Motion  granted. 
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This  was  ao  application  to  the  Court  by  both     Hila&t 
parties  to  grant  an  administration^  pendente  lite^    sd  smbIm. 
jointl  J  to  James  CampbeH,  agent  of  Mr.  Bern^,  i„  anlltoiiita. 
and  William  Collins^  agent  of  Mr.  Stanley,  and  JlSHfiT 
limited  to  recover  the  sum  of  1 4,800/.  due  to  the  limited  to  i 
estate  of  John  Stanley,  the  deceased ;  of  which  Jl^^^!^^ 
6,9002.  were  due  Srom  Mr.  Campbell,  and  7,900/.  SJ^^lJj^ 
from  Baring,  Brothers  and  Company ;  and  also  to  or  the  two 
receive  the  dividends  on  certain  stock  standing  in  mdt,^  court 
the  deceased^s  name;  and  the  Court  was  further  ^J^"^^ 
asked  to  permit  the  administrators,    instead  o^  JJ^i^JJ^^te" 
entering  into  a  joint  administration  bond  for  the  ^  into  a  jofait 
property,  so  limited,  to  enter  into  separate  bonds^ 
each  to  the  amount  cmly  of  a  mpiety  of  the  limited 
property. 

'  Idushmgtan  and  ^liicabm^— counsel  for  Mr.  Stan- 
ley. 

Jenner  and  PkUUmore — for  Mr.  Bemes* 
Per  Curiam. 

The  state  of  the  property  repders  such  an  ad- 
ministration necessary.  Many  of  the  iacts  are 
pleaded  to  have  occurred,  and  must  be  enquired 
into,  in  a  foreign  country;  and,  consequ^itly, 
much  time  may  elapse  before  the  case  is  heard. 
The  administration^  however^  should  be  limited,  not 
only  to  recover,  and  to  receive  the  several  sums^ 
but  also  to  invest  them  in  the  public  funds. 
*  The  prayer  that  the  administrators  m^y  give 
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separate  bonds,  is  quite  a  norel  application — ^I 
can  see  no  necessity  for  it^  nor  would  any  advan- 
tage result^  because  administratons  must  always 
act  jointly ;  they  cannot^  like  executors^  act  inde* 
pendently.  The  Court,  therefore,  can  discover  no 
reason  for  departing  from  the  rule  hitherto  uniyer* 
sally  observed.  Administrators  pendente  lite,  are 
the  appointees  of  the  Court,  and  are  not  to  be 
merely  considered  as  the  nominees,  or  agents^  of 
the  several  parties  on  whose  recommendation  they 
are  selected. 

limited  administration  decreed — the 
usual  security  being  given. 


IN  THE  GOODS   OF  JOHN   HERNE. 


AdminiMn- 
tloawtth  a 
paper  aniiez- 


On  Motion. 


werenndry 
alteretion  in 
the  body,  a 
btaak  left  for 


John  Heme — ^formerly  of  Islington,  in  the 
County  of  Middlesex,  but  late  of  Woolstone  in 
the  County  of  Warwidc— died  a  bachelor  on  the 
Ist  of  December,  1827,  leaving  Mary  Whiteman — 

wife  of  William  Whiteman— and  Elizabeth  Davis, 

the  datl^'fl^  widow,  his  natural  and  lawful  sisters,  and  only 
HA^i^-  next  of  kin,  who,  with  four  nephews— the 
h^bi^'SJ!  children  of  a  deceased  sister,  Eleanor  Johnson— 
Se^^^bS!  ^®^®  **^®  ^^^y  persons  entitled  in  distribution  to 
foredeath,aiid  his  porsoual  estate,  of  the  value  of  between 
*^i&L  of  the  4,00M.  and  5,000/. 

be  ffranted,  la  common  form,  on  the  ezhSUtton  of  a  proxy  of  ooneent  fWmi  aH  intererted 
vnder anStertMSff there beii«  no  etMencse  to  reboft  the-twewnption  that  th»pe|Mr  waa 

dettberatiTe. 
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After  his  death  a  paper,  df ,  which  the  foUowii^ 
is  a  copy,  was  found :—  "^I^ 

TmEMf 

fd  Scarioii. 

J  Jno  Hem^  of  IslingtOD  in  the  Coooty  of  — 
Middlesex  by  this  his  last  will  devises  to  the  o» 
Overseers  &  Churchwardens  of  his  native  village  ^^  "«•*•" 

for  to  haye 

Woolstona  in  the  County  of  Warwick  a  the  sum  of 
five  guineas  per  ann.  to  be  secured  to  them  in 

trust  out  of  my  real  estate  at  W.  aforesaid  for 

indastiiopi 

the  benefit  of  the  poor  in  the  said  villag  of  Wool- 
stone  and  given  to  them  in  such  portions  as  the 

for  the  time  bdag 

Churchwardens  and  Overseers  a  shall  deem  equi- 
table and  just  the  first  annual  payment  of  five 
Gui*  to  be  made  to  them  on  the  85^  day  of 

hit 

JatfT  next  following  my  descease  and  the  like 
sum  of  &  Gui*  on  every  succeeding  25^  day  of 

bis 

Jao^  for  evei^  perpetually.    The  remainder  of  mf 

Us 

real  estate  and  all  other  a  personal  property  (a)  he 

bit 

gives  to  BVjT  two  sisters  Sarah  Handcox  and  Mary 

lib 
Whiieman  my  four  nephews  Mel  W;;  Charles  and 

Ue  bis 

John  Johnson  my  Niece  Ann  Fowler  my  Niece 

and  bit  died  90th  Deer  1817 

Eliz.  Johnson  a  b^  two  Neph!  Aaron  and  John 
Heme  to  be  equally  divided  among  them,  or  so 
many  of  them  as  may  be  living  at  the  time  of 

bb  bis 

oajr  descease  and  a  I  appoint  say  Nephew  Jolm 

be  Ibe  Mid  testator 

(a)  The  words,  **  he  giTW''  were  original^  writleD  **  I  give." 
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— ^     Heme  sole  EsF  of  this  my  last  will  and  testament 

HiLART  he 

2^^^    in  testimony  whereof  a  i  the  said  John  Herne 
—  .hi. 

iHTHEGoon  has  (6)  hereunto  set  and  affixed  »y  hand  and 

Joan  HsRxs.  seal  the day  of 

John  Herne. 

(fiiidorsed.) 
Oailine  of  the  Will  of  John  Herne 
of  Islington  in  the  Connty  of  Middlesex 
3fd  Jan,  1818. 


The  search  among  the  deceased^s  papers,  the 
finding,  the  hand -writings  the  interlineations,  sig* 
nature,  endorsement^  and  that  no  other  testa- 
mentary paper  could  be  discovered,  were  ftilly  set 
forth  in  affidavits ;  and  proxies — ^from  Mrs.  White- 
man,  and  her  husband ;  from  Mrs.  Davis ;  and 
from  two  of  the  nephews — were  exhibited^  con- 
senting that  administration,  with  the  paper  an- 
nexed, should  be  granted,  in  common  form,  to 
Michael,  and  Cha^Ite^  Johnson— ^the  other  two 
nephews. 

It  also  appeared  that  the  sole  executor  died  in 
the  life-time  of  the  deceased. 

Nichoilj  in  support  of  the  motion. 

The  body  of  this  paper  is  dispositive^  and  any 
variation  from  the  usual  form  may  be  accounted 
for  by  the  apparent  want  of  education  in  the 
writer.  A  difficulty  arises  on  the  face  of  the 
paper  from  the  interlineations — the  omission  of  a 
date  in  the  body  of  the  instrament-^-and  the 
use  of  the  words  **  outline  of  the  will"  in 
the  endorsement ;    but  the  doubt,   arising   from 

{b)  The  word  •«  has"  was  originally  written  ••  have.'^ 


PABRdblLTITfi   OOUBT   OF  CAlfTERBURT.  225 

Hkeitt  circumstaiices^  is  rebutted  by  the  eare  wit&      1828. 
which  the  paper  was  preserved.    "  Outline  of  ^^-^     muiVLY 
does  not  point  to  the  intention  of  any  subsequent    .^7^^ 
net  so  strongly  as  either  ^'  plan  designed  for''  in       — 
Mather  v.  Wamer(fl) ;  or  «  what  I  purpose  to  be''  ^"  thboood. 
in  Roose  v.  Moulsdale  (6)— it  is  tantamount  to  ^^"*  h«»»«- 
^  Ais  is  my  will  expressed  summarily:^    and 
ttkmgfa  a  proxy  of  consent  only  dispenses  with 
fiNnal  eridence,  yet^  where  the   case  is  nearly 
hi  equilibrio,  It  will  be  of  some  avail  as  showing 
the  opinion  of  those  best  acquainted   with  the 
dieoeased's  intentions. 
Per  Curiam. 
I  cannot,  consist^idy  wilb  the  rules  laid  down 
on  fMrmer  occasions^  grant  this  motion  (e) .    The 
rule  is  this: — if  an  imperfect  paper  is  supported 
by  affidavits  stating  ^cts  which,  if  established 
by  plea  and  proof,  would  render  the  paper  valid, 
that  then,  on  a  proxy  of  consent,  the  Court  will 
grant  its  probate.     In  the  present  instance  the 
affidavits  do  not  furnish  sufficient  fiicts;    l^e  in-  ^ 
strument^  on  the  6ce  €f  it,  is  imperfect^  and  even 
converted  into  a  ddiberatire  paper,  by  the  dc" 
eeased  himself:  true  it  is^  that  it  is  signed^ — ^but 
when— does  not  appear — there  is  a  blank  left  for 
the  date.    The  iidference  is^  that  when  he  signed 
it^  he  intended  to  do  something  more,  and  that 
bis  Signature  was  placed  there  when  it  was  first 
writtem    It  is  now  in  a  different  state  from  vHbat 
it    originally    was-— it   then    was    in    the   first 
person  throughout  down  to  the  very  last  para- 

(a)  4  Bom.  Ecc.  Law,  p.  107 ;  alio  4  Ves^  jan.  186. 

(b)  1  Addams,  12d. 

(e)  Vide— In^  the  goods  of  Tolcher,  deceased,  3  Add.  16. 
VOL.  I.  4 


IV  THB  GOODS 
OF 

John  Herne. 
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1828.      graph,   it  was  afterwards  changed  to  the  third 
H„;^„      person^  and,  on  the  outside,  are  these  words  : 

Term, 

'^  Outline  of  the  will  of  John  Heme  of  Isling- 
ton in  the  County  of  Middlesex,  3d  Jan?  1818." 

It^  therefore,  is  probable^  on  the  face  of  it,  that 
when  this  endorsement  was  made  the  paper  was 
intended  only  to  be  deliberative  ;  even  this  is  nine 
years  before  his  death,  and,  from  the  erasure  of 
Aaron  Heme's  name,  and  the  interlii^eation  above, 
it  appears,  that  it  was  written  some  time  previous 
to  the  20th  December,  1817':  consequently  it  is  to 
be  inferred,  that  the  deceased  did  not  intend  it  to 
take  eflfect  in  its  present  form«  This  is  the  pre- 
sumption of  law  in  every  unfinished  paper,  and 
that  presumption  is  always  held  to  be  strengthened 
when  the  paper,  as  in  the  present  instance^  pur- 
ports to  dispose  not  only  of  personal,  but  also  of 
real,  property^  as  to  which  it  clearly  must  be  in- 
efficient. Some  recent  recognition  would  then  be 
nec^sary  to  render  it  operative :  if  it  could  be 
shown  that  shortly  before  his  death,  he  had  so  re- 
ferred to  it  as  an  existing  will,  that  his  intention, 
would  be  carried  down  to  that  time,  the  case 
would  be  altered  ;  but  there  is  nothing  of  the  kind 
later  than  the  date.  The  affidavits  only  allege 
that  it  is  in  the  hand-writing  of  the  deceased,  and 
was  found  among  a  bundle  of  papers  in  a  box; 
but^  that  it  was  not  known  how  long  it  had  re- 
mained there. 

It  would  then  be  too  much^  on  the  consent  of 
parties — not  aware  perhaps  of  their  interests — ^to 
allow  the  administration  with  this  paper  annexed 
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•to  pass  the  seal.  •  The  Court  is  bound  to  protect        1828. 
: those  who-  may  give  an  unguarded  consent.    To      hilIrt 
grant  this  motion  would  not  only  be  going  further      "r^"^* 
ttian  precedents  authorize  tKe  Court,  but  would        — 
be  a  depattture  from  th^n^  and  from  principle.  I,  '"'"^^'*' 
therefore,  reject  the  motion.  >^^™  bxkwk 

Motion  rejected. 


ROSS,  otherwise  russ,  v.  Chester. 


Judgment  (a). 

Sir  John  Nicholl. 

This  case  arises  upon  a  will  made  in  extremis  if  no  miAeioii 
— almost  in  articulo  mortis ;  the  validity  of  which  a^^dUkiS?^ 
miist  depend  on  satisfactory  proof  of  volition  and  ^Jj^^^**** 
capacity.    The  account  given  by  the  witnesses  is,  tun,  and  de. 
generally,  fair,  and  there  is  no  suspicion  of  fraud  w^SSd  i^^ 
or  circumvention.    The  paper  is  in  the  hand -writ-  JSJ^S^JJ^ 
in^  of  Joseph  Searle,  one  of  the  attesting  witnesses :  rtaiic»  A<wr- 
it    is  propounded  by  Mrs.  Ross,  and    opposed  andc^m^.. 
by  Mrs.  Chester — ^the  cousin  and  sole  next  of  kin  ^2^  «!** 
of  the  deceased.    The  property  is  very  small,  SSSSe 
amounting  only  to  250/, —  it  would  have  been  far  iMtmctiooa 
l>etter,  in  such  a  case,  that  the  parties  should  have  throoght^^^^^ 
come  to  a  compromise ;  but  there  being  now  no  StSL^**^ 
hopes  of  such  a  conclusion,  it  is  my  duty  to  decide 
the  question  judicially. 

The  deceased  was  a  widower ;  and  Mrs.  Ross  was 
the  second  wife,  and  widow  of  his  father.  Since 
the  death  of  the  latter,  the  deceased  and  Mrs,  Ross 

^    (a)  i<dciami'-4br  the  will.  Lushington^-^fot  an  intestacy. 

Q  2  • 
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had  lived  together  for  neariy  forty  ye^i^s ;  be  etr- 
tQrtained  for  her  ttie  greatest  aflectiqn  a]i4  regm^; 
lyhile,  with  his  cousin^  Mrs.  Chesty,  it  do^  not 
appear  that  be  kept  up  any  i^t^rpovinie  whatever. 
Hence  it  is  probable  that,  if  tbere  vn»  i^ny  wiU,  be 
would  leave  all  his  property  as  a  provision  iwd 
support  for  the  old  lady — ^his  mother-in-law ;  so 
Mumford  says^  that  it  was  ^^  the  general  impres- 
sion that  Mrs.  Ross  was  to  have  what  the  deceased 
possessed/^  It  is  in  evidence  too  that  he  made 
declarations  to  that  effect. 

Kingsbury  deposes^  that  the  deceased  talked 
"  of  Mrs.  Ross's  relations — never  of  his  own — he 
never  mentioned  Mrs.  Chester — ^he  spoke  of  Mrs. 
Ross  as  the  only  person  belonging  to  him.'' 

Searle  states,  that  ^^  about  five  or  six  weeks 
before  his  deaths  the  deceased,  speaking  of  Mrs. 
Ross,  said — ^  The  poor  old  soul  must  make  ^e  best 
shift  she  could  when  he  was  gone,  but  she  would 
be  left  tolerably  well.' " 

I  c^n  only  construe  this  to  mean  '^  left  tolerably 
well  by  him/'  and  to  refer  to  the  proposed  dis- 
position of  his  own  property  :  X  have  still  less 
difficulty  in  so  construing  it,  when  I  turn  to  the 
account  given  by  another  witness^  Peck,  a  neigh- 
bour and  an  intimate  acquaintance  of  the  deceased 
for  nin^  or  ten  years — with  whom  the  deceased 
used  to  sit,  and  chat  while  the  witness  (a  shoe- 
maker) was  at  work ;  for  he  speaks  strongly  tp 
declarations  of  intentions. 

^'  He  has  mfmy  times .  heard  the  deceased  say, 
he  should  leave  whatever  he  had  to  the  old  lady 
(meaning  Mrs.  Ross).  He  did  not  mention  the 
lease  of  his  house  in  particular,  but  the  deponent^ 
several  tin^^,  a^ked  him  whom  he  ipeant  to  giy^  it 
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fey  and  te  dwiays  insweitetf-^^  to  the  old  lady/ 
The  iie)^otfetit  also^  spoke  to  Mm  several  times 
albetit  dke  prdpnety  of  makings  a  \vill,  and  the  last 
tittle  he  did  so  was  about  five  w^ks  before  his 
4eMkj  WkeYi  he  a^ed  him^  ^  to  whom  he  meant  to 
gi,e  4. >«  rf  h«  kote ;'  tod  he  ftplied-.  to 
the  old  lad]^,  nti^  inother-in-lalF,  Mrs.  Rosd:^ 
Aepeiieiit  tibaetved,  ^that's  rights  for  sAie'll  live 
kn^ger  than  yM  or  me,  ^i-haps/  and  the  deceased 
Implied;  'perhaps  she  may,  Mr.  Peck/  and  then 
Udded,  '  th^  she  should  have  it,  and  he  would  not 
leave  it  to  any  one  else/  The  deponent  then  told 
hitai  hb  ought  to  get  a  will  niade,  and  he  said,  "*  he 
weuld^  and  would  leave  the  old  lady  every  thing 
he  had/'* 

Mrsi  ^rle^  the  wife  of  the  writer  of  the  will^ 
abo  deposes  to  similar  dteclstr^tions : — 

^'  Iteponent  on  fble  said  Thnrsdb^y  (fhe  d^y  6h 
which  the  deeeased  was  taken  ill)  weiit  in  to  seie 
him ;  and"  he  requested  her  to  sit  down  until  Mrs. 
Ross  shbidd  return.  In  the  coilrse  of  conversation, 
tile  deceased,  speaking  of  his  property^  said,  ^  t 
have  got  but  Httle,  but  mtist  leaVe  it  all  to  the  olcl 
itmtmn;  for  God*  knows  what  will  become  of 
her/" 

N«aiihg  c^  h^  of  gte&ter  weight  than  this 
AffebtMn,  and  these  i^peated  declarations^  in  dif- 
^retkt  parts  of  his*  life,  when,  in  no  degree, 
ifppoB&i'OT  couuteratfed  by  atty  circunistances  of 
a  edaiifikty  tfendency:  they  lay  a  strong  foun- 
dktibti  for  tikis  wiir,  and  supply  proof  of  intention, 
even  if  capacity,  at  the  time  of  doing  the  act,  were, 
in  any  degree,  doubtful. 

I  sqpproach,  th^)^  the  day  of  his  death.  Hisr 
ilkieas^  wiudi  had  been  sb(NN;,  had  only  cohfined 
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him  to  his  bed  for.  a  few  days,  and  was 
by  a  violent  cold  affecting  his  breathing,  and  pro-- 
ducing  asthma — ^tbis  accounts  for  his  speaking 
but  little  :  in  the  morning,  Searle,  the  husband  of 
his  nurse,  went  for  his  friend  Pulteney,  as  the 
deceased  wanted  him  very  particularly ;  not  being, 
able  to  see  him,  he  went  a  second  time,  and  Pulte^ 
ney  could  not  then  come,  for  he  was  obliged  to 
attend  a  vestry :  on  communicating  this  to  the 
deceased,  he  exclaimed,  ^vOh  my  God!  what 
shall  I  do !  I  must  resign  it  to  the  will  of  God,  and 
Searle ;" — ^but  he  did  not  say  what  it  was  he  meant 
so  to  resign.  This  is  the  result  of  the  evidence  of 
Searle  on  the  second  article ;  and  of  Mrs.  Searle  oa 
the  fifth  interrogatory. 

As  far  as  this  goes,  it  is  uncertain  what  he  was 
to  leave  to  ^^  God  and  Searle  ;^'  but  it  shows  that, 
the  whole  affiiir  originated  with  the  deceased,  and 
that  he  had  an  anxiety  to  do  what  he  sent  for- 
Pulteney  to  do.  Coupling,  however,  all  the  cir- 
cumstances together,  I  cannot  but  think  that  the 
capacity  of  the  deceased,  on  that  morning,  was 
beyond  doubt,  and  that  his  object  in  sending  for 
Pulteney  was  to  effect  some  testamentary  act ;  more 
particularly  when  I  advert  to  what  Mumford  says. 
Searle  allows  that  his  own  account  is  somewhat  im- 
perfect, and  gives,  as  a  reason,  that  he  was  very  ill 
at  tlie  time  of  his  examination,  so  ill,  indeed,  that 
he  was  not  able  to  undergo  a  cross-examination,  in 
which  he  might,  perhaps, .  have  given  a  fuller 
explanation  (a).    His  account  to  Mumford,  recet^. 

(a)  Upon  the  death  of  this  witness,  a  motion  was  made  that 
his  evidence  might  be  receired,  although  he  had  hot  been  re- 
peated, nor  examined  on  interrogatories,  when  the  Comrt  di- 
rected that  the  consent  of  the  adyerse.  Proctor,  sfaoidd  be  staled 
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facto,  is  more  intelligible ;  and  to  that  I  shall 
presently  advert. 

Here,  then,  if  it  be  correct,  is  sufficient  to  infer 
that  the  object  of  sending  for  Pulteney  was  to 
make  his  will.  Searle  did  not  set  about /it  till 
»ome  time  after ;  when  the  deceased  getting  worse^ 
Mrs.  Ross  went  up  to  Searle,  and  desired  him  to 
draw  "  a  bit  of  a  will  as  last  as  he  could. '^  Paper 
was  procured,  and  Searle  wrote  the  instrument. 

Certainly  there  is  no  clear  evidence  of  instruc- 
tions, directly,  for  the  act  itself;  the  message  was 
carried  by  Mrs.  Ross  to  Searle ;  but  there  is  evi- 
dence,— ^that  the  deceased  knew  what  was  going 
forward,  and  that  his  wishes  accompanied  the  act 
— ^fi[om  Peck,  to  whom  I  have  already  referred; 
for  when  he  called  that  morning,  the  deceased  told 
bim^  "  that  Searle  was  writing  his  vrtlP' — and  this 
is  a. species  of  recognition  when  his  testamentary 
intentions  are  so  clear.  It  is  not  material,  nor 
singular,  nor  unusual,  that  the  witnesses  differ  as 
to  die  hour  at  which  the  execution  took  place. 
On  the  second  article.  Peck  thus  deposes : — 

"  He  went  to  ask  the  deceased  how  he  did, 
about  nine  o'clock  in  the  morning  of  the  day  on 
which  he  died :  the  deponent  took  hold  of  the 
deceased's  hand,  and  asked  him,  if  he  knew  him  : 
the  deceased  answered,  'Yes,  Peck,  I  know  you 
very  well  ;*  and  then  said,  *  the  will's  being  wrote : 
Searle,  the  lodger,  is  writing  it  upstairs:'  the 
deponent  observed,  '  You  have  driven  it  off*  too 
long ; '  and  .  the  deceased  answered,  '  it  should 
have  been  done  before ;  but  it  was  n^Iected  when 
you  talked  to  me  about  it  before.'    Deponent  is 

in  acts  of  Court;  and  also,  that  the  application  was  made,  in 
form,  cm  account  of  the  smaUness  of  the  property. 
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quite  stare,  that  what  he  has  ^ust  stated  was  whit 
the  deceased  then  said  to  him;  and  that  he  was 
then  of  very  sound  mind^  memory,  and  under- 
standing*" 

Now,  unless  this  is  direct  perjury  and  fiBdNrica>- 
tion,  here  is  capacity,  coaversation,  and  Eecc^ai- 
tion  of  the  act  at  that  time  in  progress.  After 
this^  yery  sKght  evidence  of  executrai  will  sufiiM; 
The  paper  being  written,  Mumford^  a  neighbour, 
is  sent  for,,  and  the  will  is  carried  to  the  deceased, 
but,  before  that  takes  place/  Mrs.  Sangsbury^ 
coming  in  accidentally^  is  told  by  Mrs;  Searle  that 
f'  Searle  was  writing  the  will— leaving  the  house^ 
and  all  that  was  in  it,  to  Mrs.  Ross:*'  she  thw 
goes  on  :-^ 

^^  Mrs.  Ross  then  desired  deponent  lo  ask  the 
deceased  if  he  would  like  any  body's  name  to  be 
put  into  the  will,  after  her  death ;  and  deponent, 
in  cottsequence^  leaned  over  the  bed^,  and  said  to 
him — ^  Mrs.  Ross  very  mucb  wishes  to  know  if 
you  would  like  to  put  any  body's  name  Uk  the 
will  besides  hers,  a&er  her  death.'  ^Tbere  mm 
no  attempt,  therefore,  to  circumvent  the  deGeased.3 
He,  at  first,  made  no  awwer;  upon  which  ike 
depooient  repeated  her  enquiry  in  the  same  terma 
as  before ;  and  the  deceased  then  satd^  '  No, 
nobody.' — ^This  is  an  intelligible  answer:  it  shows 
he  must  have  understood  the  question  and  the 
transaction — it  is  a  sort  of  recognitioB  of  tk^ 
whde  act — ^it  shows^  ako^  the  fidrness  of  the 
proceeding :  this  must  have  happened  before 
MumCord  arrived^  and  before  they  proceeded  to 
the  execution.  The  will  is  brought — it  ia  vead 
over  to  the  deceased — he  is  asked  if  he  will  sign 
it,  and^  according  to  Searle,  he  answers^-^  No^ 
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Wh  1  9m  aot  doid  yet/    If  tlus  was  the  rcfpljs      ^^ 
it  shows  some  coofosioa  of  mkidy  or  misunder-     ^^]Ii[^ 
statiding  <^  the  qoestkm ;  and  Mis^  Searie  iilso    ^^^^j^ 
ipeaks  to  the  same  answer.    Thati  no  doubti  was       — 
their  inqirewioii^  andso  Mrs.  Searie  se^ns  to  hare     Jn^i^ 
told  Mrs*  Chester^  for  she  has  had  conyersatioa       ^"^ 
with  her ;  bat  Mumford  deposes  to  another  aaswer    oasivn. 
vfaithi  possiblyi  the  Searks  might  not  hear.   Mum*- 
jGoid's  account  is  to  this  efiect : — 

'<  Depoaaat  was  sent  for,  and  went  to  the  de^ 
ceased's  hous^,  where  he  found  him  in  bed. 
Searie  was  standing  by  the  bed-side  with  a  paper 
ia  his  hand,  and  Mrs.  Ross  and  Mrs*  8ear]e  were 
also  {Nresent ;  deponent  asked  Searie  what  he  had 
got  in  bos  hand,  and  he  said,  a  paper  he  had  beea 
writwg^  deponent  asked  him  how  he  came  to 
write  that  paper^  an^  ^  implied,  that  he  had  been 
into  the  Borough,  at  Ross's  request^  for  a  Mr. 
Palteney ;  but  who  was  unable,  at  that  titue,  to 
ocMBe;  that  when  deponent  told  this  to  the  de- 
ceased, he  had  thereupon  said,  ^  Then,  Sirs,  I  must 
lemre  it  to  God  and  you  to  do  it  in  the  ^best  way 
yon  can  for  the  old  woman^  (meaning  Mrs.  Ro»)r. 
Searie  further  stated,  that  he  had  written  a  will  for 
the  deceased,  which  was  the  paper  he  had  then  got 
in  his  band  :  deponent  observed,  that  it  would  be 
proper  Sewle  diould  read  the  will  to  the  deceased  : 
Searie  assented^  Mid  accordingly  read  the  will  to 
ibedbceased  audibly  and  distinctly;  observing  to 
him,  as  if  in  explanation  of  its  contents^  whaA- 
eYer  there  is^  is  for  Mrs.  Ross,  upon  which  the 
deceased  said^  '  Yes,  yes/  ** 

This  clearly  points  to  a  testamentary  act*~'*  Yes, 
yea^'^ — ifai»  is  an  exfness  approbation  of  the  coi> 
teats  ttfion  not  onAy  a  reading  o¥er,  but  a  distinct 
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explansltion  of  tbe  disposition.  The  pen  was  then 
put  into  his  hand  :  Searle  says,  at  first  he  could  not 
hold  it^  but  thaty  of  his  own  accord,  he  picked  it 
up^  and,  wilii  the  assistance  of  Searle,  made  his 
mark.  This  was  not  a  necessary  act — it  would 
have  been  valid,  though  he  was  unable^  from 
bodily  infirmity,  or  fipom  being  overtaken  by  the 
stroke  of  death,  to  sign  it,  if  the  Court  had  been 
satisfied  that  he  intended,  and  approved/  the 
disposition.  But  here  is  the  signature,  such  as 
he  could  make  it ;  and  Mumford,  and  Searle, 
afterwards  witnessed  it  in  testimony  of  his  appro- 
bation. Mrs.  Searle  will  not  swear^  either  that  he 
was  capable,  nor  that  he  was  totally  incapable ;  but 
it  is  clear^  from  the  interrogatory,  that  she  has  had 
much  conversation  with  Mrs.  Chester  as  to  his 
answer  **  no  I  am  not  dead  f  et,'^  and  is  so  com- 
mitted to  it,  that  she  may  feel  some  difficulty  in 
speaking  as  strongly  as  she  otherwise  might  to  his 
capacity.  But^  looking  to  all  the  (acts  and  circum- 
stances ;  to  his  testamentary  declarations,  ''  that  he 
should  leave  all  to  this  old  lady  ;'^  to  his  anxiety, 
that  morning,  to  see  Pulteney ;  to  his  exclamation 
"  Oh  my  God !  what  shall  I  do  ?  I  must  resign  it 
all  to  the  will  of  God  and  Searle**  (when  he 
learnt  that  Pulteney  could  not  come)- ;  to  his  asser- 
tion to  Peck,  "  that  Searle  was  writing  his  will  ;** 
to  his  answer  to  Mrs.  Kingsbury,  "  no,  nobody/' 
when  she  asked  *'if  he  would  like  to  put  anj 
body's  name  in  the  will  besides  Mrs.  Ross' ;"  to 
his  saying  *'  Yes,  yes,V  when  the  will  was  read 
over  and  explained ;  to  hisprevious  affections,  and 
to  general  probability, — I  am  convinced,  though 
this  act  was  deferred  till  late,  and  was  completed 
almost  artictilo  mortis;  yet  th^t  it  was  the  mind 
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and  mlention  of  the  deceased  so  to  dispose  of  his 
pn^rty,  and  that  it  is  sufficient  for  carrying. into 
effect  his  wishes  in  relation  to  his  personal  .estate  ; 
Ij  therefore,  pronounce  for  the  paper. 

As  to  the  next  of  kin  being  allowed  their  costs 
out  of  the  estate,  they  were,  certainly,  justified 
in  entering  into  the  investigation,  considering 
the  will  was  made  in  artteulo  mortis — and  my  only 
doubt  arises  from  tiie  smallness  of  the  property — . 
but,  on  the  whole,  I  think  they^  are  entitled  to 
their  costs. 
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JN    THE   GOODS    OF   THE    REVEREND   SIR   JOHN 

LIQHTON,   BAR.ONET. 


On  Motion. 


3d 


The  Reverend  Sir  John  Lighten,  late  of  Do-  Ato^atorhaT- 
noughmore,  in  the  county  of  Donegal,  died  on  the  two  cxecutof^ 
4th  of  April,  1827 ;   the  deceased  in  and  by  his  St^^ 
last  will,  dated  the  17th  of  March,  1827,  appointed  ^^^J^* 
executors  in  the  words  followine: : —  othcm  iiiouid 

°  besabttitatisd: 

the  death 


**  And  of  this  my  will  I  nominate,  constitute,  and  ^tS2!^ 
appoint  Sir  Samuel  Hayes,  and  the  Reverend  Ste-  ^'^^fj,^ 
wart  Hamilton,  executors  and  trustees ;  and,  in  case  wui— and  on  a 
of  the  death  of  either  of  them,  I  nominate  and  ap-  S^ffraii^ 
point  Edmund   Hayes,  and  my  brother  Henry  ^fS;^^^ 
Lighten,  to  act  and  be  executors  and  trustees  in  to  one  of  the 

XL   •      .       1  *.  BobrtHuted 

their  stead .  ezecuton,  it 

appearing  to 
baf«  been  the  teitator'a  intentions  that  the  sabstitotion  shonld  take  fdaoe  on  the  death  of  either 
of  the  original  execnton^  whether  happening  in  the  teitator*8  life-time,  or  alterwarda. 


280  CMB8  DEnRMirsD  iv  Tjaik 

naa  Oa  tke  IMi  of  Juhe^  Sir  SaAud  Hstjei  proved 

MibAM^     the  will  in  his  Majesly's  Court  of  Prerogative  io 

ad^Mbo.    J«*«^^»  *^  "gfct  ^^  **^e  Hevferead  StiSwart  Hamtl-. 

—       ton,  his  co-executofy  beii^  saved.    Upon  the  death 

arm Rsy.  of  Sir  Samuel  Hayes,  in  the  life-time  of  the  Re- 

uoBTo?,    ▼^^rend  Ste^tart  Hsmiltbii,  probMe  of  the  ssod  ynll, 

B^Bmwft.    imdel*  seal  of  the  Prerogative  Court  of  Irdandy 

was  decreed  to  Edmond  (now  bdcoisoe  Sir  Edmund) 

Hayes,  f6r  oomplelmg  the  administration  of  the 

deceased's  effects  in  tiint  conntry>  with  a  powet  re* 

served  to  Henry  Lighton,  tke  odier  sidistituted 

executor.    This  probate  was  decreed  on  the  lltb 

of  January,  1827, 

The  deceased  died  possessed  of  a  policy  of  in- 
surance on  his  own  life  in  the  Equitable  Assurance 
Office^  in  England,  of  the  value  of  about  6,300/. ; 
and  fof  the  pnrpMe  of  obtaining  payment  of  it,  the 
present  application  wtei  iHade  for  a  grant  of  probate, 
in  this  country^  of  the  same  will^  to  Sir  Edmund 
Hayes.  It  was  founded  on  Aie  affidavits  of  Sir 
Edmund  Hayes,  of  Mr.  Shaw,  of  Dublin  (who 
prepared  the  will),  and  of  Dr.  Abraham  CoUes 
(the  Physician  who  attended  the  deceased)  ;— that 
he  J  the  deceased,  at  the  time  df  executing  his  will, 
was  in  a  very  dangerous  state  of  health,  |tnd  con- 
templated the  near  approach  of  his  death ;  and  that 
it  was  intended  by  the  deceased  that  the  substitution 
of  executors  should  take  efiTeci  Jn  the  event  of  the 
death  of  either  of  the  first  named  executors,  at  asiy 
time. 

A  proxy  also  was  exhibited  under  ihe  hand  and 
seal  of  the  Reverend  Stewart  Hamilton^  by  which 
he  waived  his  title  to  probate,  and  consented  that  it 
should  pass  to  the  substituted  executors,  jointly 
or  severally. 


I 


.    j€iiiier— <Kn  these  docum^titB,  ^nd  on  refereopf  MS^- 

to  a  case  (a),  in  which  the  Court  bud  fOAde  ^  graqt  hilart 

Amibr  ui  aome  of  iti  circiiiii8taiice&— woy^d  th^l^  aJS^!^ 

piofaafee  he  decreed  to  Sir  Edmund  H^yes,  Bwpnet^  — 

m  one  of  Hie  whitituted  ezficutoK».  o^nstS?. 

Motion  gianted.  g;^;S« 

Barombt* 


IV     »\ 


"TT 


IjV  T^f;  Qqo{>&  OF  V^t^  ^ountes^  qa  cunha^ 


On  Motion. 


The  sum  of  14,911/.  16«.,  three  per  cen^^,  was  Admiiiistratioa 
entered,  in  the  books  of  the  Governor  and  Com-  ^e^!^Xt^ 
pany  of  the  Bank  of  England,  m  the  name  of  2l*S^ 
*'  Her  Excellency  Donna  Maria  Gertrudes  Quin-  fimd»-.gr«it- 

ed  to  a  minor 


tella,  of  Lisbon,  spinster,  now  the  wife  of  His  raidnaryiega- 
Excellency  Don  Joze  Maria  Vasques  Da  Cunha,  ^^^  ^* 


both  mbjecti 
oi  §fid  reiideiit  i%  Ptttqgal,  oq  a  ooctifloote  bong  prodnjced,  that  bj  the  law  of  For- 
t^pl  die  was  entitled. 

(a)  hi  Ui^  SDod9  of  Milo  Bonrke,  bte  of  Jamaica,  decease^ 
it  appeared,  mat,  by  his  will,  executed  a  few  hours  before  his 
death,  he  appointed  his  brother,  and  Mr.  Mnrphy,  execntorsi 
the  wifl  also  contaiBed  this  elanse:-** 

**  In  cafle  of  the  diath  or  ^epa^tur^  4rw^  this  is^  ^f  pjr 
1^  bfolhf r>  I  afipoiA^  Joseph  Fannin,  Merchs^^t^  an  execntopr 
in  his  stead.*' 

The  brother  died,  having  proved  in  Jamaica.  Mr.  Mnrphy 
renonneed  in  that  island,  and  declined  to  take  probate  in  Bnghud, 
On  an  application,  by  Mn  Fuinin  (supported  by  his  own  affida- 
vit), for  probate  in  thia  eoi^itry  in  common  form,  and,  upon 
atating'  that  bo  was  shortly  about  to  return  to  Jamaica,  the 
Court  was  satisfied,  that  his  appointment,  as  a  substituted 
Reenter,  was  clearly  intended  to  take  elfoct,  eitiier  upon  Mn 
Bonrko^  ■thi?.br»thCT*-4ying,  or  quitting  Jamaica  in  the  life-* 
l^n^.  of  tfio  testator,  or  sabaequeut  to  bis  death— <ind  granted 
the  probate^-rMichaelmas  Term,  1st  Session,  \BSfi. 
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^^^'       Count  da  Cunha/^  •  This  lady  dying,  by  her  will, 
HitART      dated  8th  September,  1824,  appointed  her  daugb- 
3d^tori^     ter.  Donna  Maria  da  Carmo  (a  minor),  residuary 
iNTHc^oo     1^^*^-     The  will  was  established  in  Portugal, 
OP  TBB      and  a  Judge  Administrator  assigned ;  who,  in  that 
cuHBUk.^^  character,  had  the  entire  management  and  control 
of  the  minor's  property.     On  the  marriage  of  the 
minor  to  the  Count  of  Vianna,  under  the  lioence 
of  the  Princess  Repent  of  Portugal,  her  disabili- 
ties, as  a  minor^  ceased,  and  the  appointment  of 
the  Judge  Administrator  was  revoked.     Hie  hus- 
band was  also  a  minor ;  but  it  appeared  that,  by 
the  laws  of  Portugal,  by  reason  of  his  holding  a 
commission  in  the  army,  and  of  his  marriage,  he 
was  considered    of  full   age ;    and  was  legally 
authorized  to  do  all  acts  the  same  as  if  he  had 
attained  the  age  of  twenty-one.     On  this  account^ 
therefore,  a  guardian  could  not  be  appointed. 

To  establish  these  facts,  the  following  docu- 
ments were  laid  before  the  Court,  viz. — the  sen- 
tence of  the  Court  at  Lisbon  confirming  the 
Countess  da  Cunba's  will,  and  the  will  ther^ 
embodied — the  appointment  of  the  Judge  Admi* 
nistrator — an  affidavit  as  to  the  existence  of  the 
stock  in  the  mannier  described — and  a  certificate  of 
four  Portuguese  Advocates  as  to  the  law  of  that 
country  on  this  matter.  The  certificate  was  as 
follows : — 

fTVanslationJ 
We,  the  undersigned  Advocates  in  the  civil  and 
criminal  courts  of  the  capital  and  city  of  Lisbon, 
and  in  the  Supreme  Tribunal  of  the  Caza  da  Sup- 
plicacao  thereof,  do  attest  that,  by  the  laws  and 
customs  of  the  kingdom  of  Portugal,'  it  is  compc- 
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teDt  to  his  Excellency  the  Count  da  Vianna,  an       1^^« 
inhabitant  of  the  said  capital,  and  to  her  Excel-     hilart 
lency  Dcmna  Maria,  his  wife.  Countess  of  the  same   g^^^dii 
title,  to  administer  the  property  and  effects  belong*-       — 
ing   to  them  respectively,   although   neither   of     of  the 
them,  the  said  husband  and  wife,  may  have  yet  ^cuiiLk."*^ 
attained  the  s^e  Cf(  twenty-one  years:     We  do  also 
attest,  that  pursuant  to.  the  same  laws,  all  legal 
obligations  and  instrumients  duly  made  by  the  said 
Count  da  Vianna  are  valid  in  the  kingdom  of 
Portugal,  notwithstanding  he  is  under  twenty-one 
years  of  age.     We  finally  attest  that,  by  virtue 
of  the  dotiil  contract,  or  respective  agreement  made 
on  the  15th  January,  1814^  previous  to  the  mar- 
riage of  the  Count  da  Cunha  with  Donna  Maria 
Gertrudes  ^  Quihtella,   Countess   da   Cunha,    de- 
ceased, the  said  Countess  da  Vianna  enjoys  full 
rightj  during  her  lifetime,  in  conformity  to  the 
said  laws  of  Portugal,  to  administer  and  receive  the 
interest  and  dividends  on  the  siim  of  14,911/.  16^. 
&ree  per  cent,  consolidated  annuities,  standing  in 
the  books  of  the  Governor  and  Company  of  the 
Bank  of  England,  in  the  name  of,  &c.  &c. 

Done  in  Lisbon,  15th  January,  1828 ;  and  signed 
by — Jos6  Manoel  Pinheiro  de  Castro.— Joaquim 
Lourenco  Lopes. —  Francisco  Pinto  Coelho  de 
Castro. — ^Manoel  Pelis  de  Oliveira'  Pinheiro. 

In  explanation  of  this  certificate,  it  had  also 
beenascertained  that,  by  the  law  of  Portugal,  the 
Countess  of  Vianna,  under  the  dotal  conti-act,  was 
entitled  only  to  the  dividends  of  the  stock  during 
her  life. 

iMshington — upon  the^e  documents — ^now  moved 
for  an  administration*  with  the  will  of  the  Coun- 
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1828.       tess  da  Cunha  annexed^  to  be  granted   to  her 

nZuct      daughter^  limited  to  tiie  receipt  of  the  dividends* 

TTirmSSlii.        '^^  CounteaB  of  Vianna,  being  the  residuary 

—       l^atee,  is,  under  the  will  of  her  mother— the 

oiiTHK      Countess  da  Cunha-r-entitled  to  the  adininistn^ 

^GraaA.  ^  ^^  *  ^h^  Courts  of  Justice  in  Portugal  have  pot 

an  end  to  their  own  authority  to  administer.    Two 

difficulties,  however^  arise ;  the  Countess  of  Y ianna 

is  a  minor,  and  a  married  woman,  and  her  hu&> 

band  is  also  a  minor ;  and^  by  our  law  and  piac* 

tioe,  a  minor  cannot  take  the  administration  (a), 

nor  appoint  an  attorney  to  take  it  for  her — she 

must  appoint  a  guai^dian ;  but  as  this,  it  appears, 

cannot  be  done  by  the  laws  of  Portugal,  the  case 

resolves  itself  into  this  question-^will  the  Court 

enforce  the  practice,  as  it  exists  in  England,  or 

adopt  di^  Pwtuguese  law  ? 

Under  the  special  circumstances^  the  Court, 
perhaps^  will  not  think  it  necessary  to  enter  upon 
this  consideration,  but  decree  this  administration 
to  pass,  as  i^o  possible  danger  can.  arise  from  a 
grant  so  hmited*. 
Per  Cwrianu 
From  the  documents,  it  appears  that  the  Coun- 
tess da  Vianna  is  entitled  to  the  dividends ;  and^ 
as  no  possible  inconvenience  can  arise  from  this 
limited  grant,  the  Court  allows  it  to  pass. 

Motion  granted. 

(a)  Vide  Toller's  Law  of  Execaton>  p«  100»  4th  Ed. 
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IN    THE  GOODS    OF   ALEXANDER    FERRIER. 


On  Motion. 

1828. 


By  iodeoture  dated  the  9th  of  November,  1794,      hilakt 
made  between  John  Briggs  the  dder,  and  Martha    s^Sin. 
Lysaght  widow,  the  relict  of  Arthur  Lysaght,  in  ^^^^ — 
contemplation  of  their  marriage,  it  was  agreed,  Ufe  of  certain 
that   John    Pybus,  George  Westcot,    Alexander  SJ^^^i^ed 
Ferrier,  and  Thomas  Lane  should,  of  tlieir  settle-  2-^^^ 
ment,  be  appointed  trustees,  and  that  the  said  John  re"»mder- 

»*  •  .  man,  an  admi- 

Bnggs  should  assign  over  to  the  said  trustees  what-  nistration  with 
ever  sums  might  become  due  to  the  said  Martha  ^d!!^iiniterto 
Briggs  from  the  third  part  of  the  net  produce  of  ^ij^^d  to 
the  estate  of  her  former  husband,  to  be  by  them  ^  *«»»* «« 
laid  out  in  government  funds,  or  lent  on  good  se-  rerokedl^and 
curity,  or  employed  in  the  purchase  of  land,  as  the  m^fi^^ 
said  John  Bri^^  should  think  proper  to  direct ;  *™*J^J[!l2** 
and   it  was  further  agreed  that  the  said  trustees  creed  to  the 
should  be  accountable  to  John  Briggs  for  the  in-  man,  then'poa. 
come  or  produce  of  the  above  sums,  or  lands,  dur-  STt^SwUi- 
ing  his  life,  and  afterwards  to  the  sa.id  Martha  *«rert  thewin. 
his  then  intended  wife,  in  case  she  should  survive 
him  ;  but  that,  on  the  decease  of  both  of  them,  the 
sums  thereby  assigned  in  trust  should  so  remain 
for  the  benefit  of  the  child  or  children  of  the  said 
intended  marriage,   and   to.  be  divided  amongst 
them,   on  their  coming  of  age,  in  such   propoi>- 
tioDS  as  the  last  surviving  parent  might  direct  in 
writing,  but,  in  default  of  such  direction,  then 
equally.     . 

VOL.  I.  R 
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1828.  The  marriage  having  taken  place,  an  investment 

Hilary      ^^^  made  of  the  above-mentioned  third  part  in 
sli^in     ^^  public  funds.     Of  the  marriage^  two  children 
—        only — John-and  Stephen— attained  their  fall  age, 
'"of^      who,  with  their  father,  survived  Martha  Briggs. 
^wSuer!*   Mr.  Ferrier,  the  last  survivor  of  the  trustees,  died 
in  May,  1809,  without  being  possessed   of  any 
personal  estate,   within  the  province   of  Canter- 
bury,  except  this  trust-property:   his  executors 
therefore  refused  to  prove  within  the  province  of 
Canterbury,  and  administration   (with  will  and 
codicils  annexed)  of  his  etfects — limited    so  far 
only  as  concerned  the    interest,    and    dividends 
then  due,  or  which  thereafter  might  grow  due, 
on  the  trust    stock,    during    the    life   of   John 
Briggs — had  been  granted  to  him  by  this  Court. 
A  proxy  from  John  Briggs — ^the  administrator-— » 
was  now  exhibited,  consenting  that  this  adminis- 
tration should  be  revoked  in  order  that  a  grant, 
limited  to  this  trust  stock,  might  be  decreed  to 
his  two  sons. 

On  the  caveat-day  after  last  Michaelmas  Term, 
Daubeny  moved  the  Court  to  revoke  the  ad- 
ministration formerly  granted  to  John  Briggs  the 
father,  and  to  decree  it,  limited  to  the  trust  pro- 
perty, to  the  two  sons. 
Per  Curiam. 
The  Court  said,  there  was  a  difficulty  in  re- 
voking an  administration  which  was  effective  as  to 
all  the  purposes  for  which  it  was,  originally, 
giranted ;  and  also  expressed  a  doubt  whether  It 
woiild  be  justified  in  taking  such  a  step,  as  the 
father  might  still  retain  a  power  of  appointment, 
in  respect  of  this  money,  between  his  children, 
or  might,  possibly,  have  assigned  his  life  interest 
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to  a  third    person.    It,    therefore,    directed   the        1828. 
matter  to  stand  over.  Hilary 

Term, 
3d 


On  this  day  Dauheny  renewed  his  motion^  and 
brought  to  the  Court's  notice  the  opinion  of  an         o^**"*' 
eminent  Chancery  counsel  to  the  effect — that  a  ^'|[JJbr* 
Court  of  Equity,  had  it  been  applied  to  during 
the  life-time  of  the  trustee^  would  have  compelled 
him  to  transfer  the  stock  to  the  sons,  the  father 
haying  first  assigned  over  his  life  interest  to  them, 
and  released  his  power  of  appointment. 
Per  Curiam. 

The  object  of  tliis  application  is,  that  the  sons 
should  obtain  possession  of,  and  control  over,  the 
principal  during  the  life-time  of  the  fether,  these 
three  persons  having  the  only  interest  in  the  pro- 
perty ;  for  there  is  now  an  affidavit  of  the  elder 
Mr.  Briggs,  that  he  has  not  assigned  over  his  right 
to  any  third  person.  The  Court  would  be  in- 
dined  to  do  all  that  the  trustee^  or  his  represen- 
tative, could  be  called  upon  to  do;  but  there  is 
this  awkwardness,  that  I  am  asked  to  revoke  an  ad- 
ministration good  for  all  the  purposes  for  which 
it  was  originally  decreed  ;  still  I  think  myself  jus- 
tified, under  the  circumstances,  in  directing  that, 
as  soon  as  the  father  shall  have  assigned  over  to 
the  sons  his  interest  under  the  trust  deed,  and  shall 
have  executed  a  release  of  his  power  of  appoint- 
ment, the  former  limited  administration  may  be 
revved,  and  that  administration  limited,  as  prayed, 

may  pass  to  the  sons. 

Motion  granted. 


r2 
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MARTIN    AND   OTHERS  V.  LAKING   AND    OLDHAM. 


1828. 


HiLAKT  Robert  Martin  died  on  the  14th  of  Decemher, 

3<nM^  1826.  In  Hilary  Term,  1827,  a  Proctor  appeared 
—  for  Elizabeth  Martin,  the  lawful  widow  of  the 
baTioff,  after  deceased,  and  alleged  her  to  have  been  sworn,  and 
^|i^^^[^  to  have  entered  into  the  usual  bond  with  her  sure- 
ditroJr^w^  ties,  and  prayed  administration.  This  was  op- 
bate  of  tbe  posed  by  two  of  the  executors  appointed  by  the 
will  granted ;  deceased  to  his  will,  whereof  the  draft  had  been 
TODdSlLS^^  propounded,  and  an  allegation  given  in,  stating 
in  the  whole     jn  substancc  : — 

ooits  of  the 

■ott.  That  the  personal  property  amounted  in  value 

to  11,000/.,  and  his  real  estate  to  2,300/. ;  that  in 
1811,  he  became  the  father  of  a  female  illegitimate 
child,  who  was  christened  by  the  name  of  Martin, 
and  was  brought  up  by  the  deceased  in  his  own 
house,  and  educated  at  his  cxpence,  and  was,  upon 
all  occasions,  acknowledged  and  treated  as  if  she  had 
been  his  only  child;  that  in  1814  the  deceased 
having  an  intention  to  provide  for  his  illegitimate 
daughter,  executed  his  will  agreeably  to  a  draft 
which  he  had  previously  approved  of,  and  which 
had  been  prepared  from  his  own  instructions;  and 
that  within  a  fortnight  of  his  death,  he  declared 
"  that  his  said  daughter  would  have  10,000/.  or 
more;'^  that,  in  1826,  he  married  his  house- 
keeper— Elizabeth  Rawlings  ;  and,  shortly  before 
his  marriage,  he  gave  her  1,000/.  for  her  own  use, 
and  informed  his  solicitor,  that  he  proposed,  by  a 
codicil,  to  make  her  a  small  addition. 
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The  widow,-  in  her  answers^  sldmitted  that  she 
directed  the  above-mentioned  will  to  be  de- 
stroyed, and  that  she  afterwards  said  the  deceased 
himself  had  destroyed  it,  "  because  she  conceived 
and  imagined  that  the  deceased,  by  his  marriage, 
did^  in  effect,  revoke  and  make  void  his  will/^ 

Lntshington — ^for  the  executors — sprayed  the 
Court  to  pronounce  for  the  will  as  contained  in 
the  draft,  and  to  condemn  the  widow  in  the  whole 
of  the  costs. 

Pkiilimore,  contrd — ^admitted  that  the  proof 
established,  that  the  draft  was  entitled  to  pro- 
bate ;  but  trusted  the  Court  would  not  condemn 
the  widow  in  costs,  as  she  had  clearly  acted 
under  a  mistaken  view  of  the  law. 

Jenner — ^for  five  of  the  next  of  kin  cited  to  see 
proceedings — prayed  for  their  costs  out  of  the 
estate. 

Judgment. 

Sir  John  Nicholl. 

This  is  a  case — ^that  does  not  very  often  occur 
—of  a  will  which  was  in  existence  at  the  testator's 
deaths  but  afterwards  destroyed :  fortunately  the 
draft  was  preserved. 

The  all^ation,  which  is  fully  proved,  states  the 
education  of  the  deceased's  illegitimate  daughter ; 
that  she  was  brought  up  in  his  house,  and  treated 
and  acknowledged  as  his  lawful  child:  it  then 
pleads  the  due  execution  of  his  will ;  and  there 
is  no  doubt  that  it  was,  when  executed,  conform- 
able with  the  draft  now  before  the  Court  In 
1826j  the  deceased  married  Elizabeth  Rawlings, 
with  whom  he  had  previously  cohabited  for  nine 
or  teu  years.  Before  marriage  he  had  conveyed 
to  her  a  thousand  pounds.    The  will— exclusively 
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1828. 

Hilary 

Term, 

3d  Session. 

Martin 
& 

OTHERS 
V. 

Lakimg 

& 

Oldham. 


in  favour  of  the  child — the  widow,  shortly  after 
the  testator's  deaths  caused  to  be  destroyed,  not- 
withstanding strong  remonstrances  were  made  at 
the  time  on  the  impropriety  of  such  a  proceeding. 
By  whatever  inducement  she  was  tempted  to  this 
misconduct,  it  is  clear  that  the  will^  having  been 
in  existence  since  the  deceased's  death,  is  valid, 
and/  consequently,  that  this  draft  also  is  valid. 
I  am,  therefore,  bound  to  decree  probate  thereof^ 
and  to  go  the  length  of  condemning  the  widow 
in  the  full  costs. 

It  is  a  little  fortunate  for  her,  that^  at  the  time 
she  was  guilty  of  this  act  of  spoliation— one  of 
the  grossest  frauds  that  can  be  committed — the 
statute,  which  imposes  the  penalty  of  transportation 
for  such  offences^  had  not  been  enacted :  since 
then  a  provision,  in  one  of  Mr.  Peel's  bills,  has 
been  made  by  he  Legislature  for  the  punishment 
of  crimes  of  this  nature  (a) .  The  moral  guilt  of 
Mrs.  Martin  is,  however,  the  same ;  and  I  feel  no 
hesitation  in  condemning  her  in  costs,  whether 
they  can  b^  obtained  or  not.  The  costs  of  the 
next. of  kin  may  be  paid  out  of  the  estate. 


(a)  By  7  and  8  Geo.  IV.  c.  29.  s.  22.  it  is  enacted,  ''  that 
if  any  person  shall,  either  during  the  life  of  the  testator  or  tes- 
tatrix, or  after  his  or  her  death,  steal,  or  for  any  fraudulent 
purpose  destroy  or  conceal  any  will,  codicil,  or  other  testa- 
mentary instrument,  whether  the  same  shall  relate  to  real  or 
personal  estate,  or  to  hoth,  every  such  offender  shall  he  guilty 
of  a  misdemeanor,  and  heing  convicted  thereof  shall  he  liable 
to  any  of  the  punishmeiits  which  the  Court  may  award,  as 
hereinhefore  last  mentioned  ;  [viz.  transportation  for  seven 
years;  fine  or  imprisonment,  or  both]  and  it  shall  not  id  any 
indictment  for  such  ofl^nce  be  necessary  to  allege  that  such 
will,  codicil,  or  other  instrument,  is  the  property  of  any  person, 
or  that  the  same  is  of  any  value." 


PREROOATIYB   COURT  OP  CANTERBURY.  247 


PITT,   ASSIGNEE   OF   WOODUAM^   V.    WOODHAM. 


Act  on  Petition. 

1828. 


This  was  an  application  for  an  inventory  and    Eztnt-iky, 
account.  ''^' 

Addams — for  the  widow  and   administratrix,  The  Court  wsu 

—cited  Ritchie  v.  Rees  and  Rees  (a),  and  prayed  Btaneeofthe 
the  Court  to  dismiss  his  party.  kSJIIS,''IS 

Lushington — contrd^  for  the  assignee — observed,  ^^^^^^^ 
that  in  the  case  cited^  the  deceased  had  been  dead  vent  had  not 
forty-four  years ;  and  though  the  party  was,  in  that  dilutive 
iilstance,  relieved  from  the  obligation  of  delivering  ^JI^^^ 
an  inventory,  the  Court  was  very  anxious  at  that  •^^^  ■"!?*- 

•  -  ,  •niuustratnx  of 

time,  and  would  always  be  so,  to  guard  against  a  the  Either  of 

relaxation  of  the  rule  of  law  in  this  respect.  ^i^^ 

Judgment.  ^SLT^S:. 

Sir  John  NiCHOLL.  longacquiet- 

r«n  •      a  •      m  1  oQuce  of  the 

This  18  a  suit  for  an  inventory,  and  account  inaoiTentand 
against  the  widow,  and  administratrix^  of  John  ^d"!rtoi^'ia 
Woodham.     He  died  intestate,  in  February,  1803,  ^^^"^^ 
leaving  behind  him  a  widow,  and  four  children —  inyentory  of 
two  sons,  and  two  daughters — all  minors  ;  Mary  effeoti  were 
Anne,  being  fifteen  years  of  age ;  Caroline,  thir-  S^btodSSh 
teen ;  John,  eleven :  and  Thomas,  eiffht.    Thomas,  «»«*  *'«f?  "• 

proved  iroDi 

consequently,  became  of  age  in  1816.    In  1820,  which  it  may 
he  took  the  benefit  of  the  Insolvent  Act,  when  he  Biim^,thauhe 
swore  to  his  schedule ;  and,  at  that  time,  he  did  not  J^^^i* <Si- 
pretend  that  he  had  any  claim  on  his  father's  deraWymore 
estate.     Pitt  was  appointed  his  assignee ;  and,  in  Bhare. 

(a)  1  Add.  144. 
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1828. 

£ztnuI>Biy. 
14th  Feb. 

Pitt, 

▲niGNEE  OF 
WoODHAMy 

V, 
WOODHAM. 


1827,  cited  the  administratrix  to  exhibit  an  inyen- 
tory  and  account^  suggesting  that  Thomas  Wood- 
ham  had  not  been  paid  his  distributive  share :  this 
demand  is  made  twenty-four  years  after  the  death 
of  the  intestate— eleven  years  after  the  insolvent 
was  of  age — and  seven  years  after  his  insolvency. 
Now,  to  justify  the  party  in  making  this  applica- 
tion, and,  still  more,  to  justify  the  Court  in  acced- 
ing to  it^  very  strong  reasons  must  be  adduced ;  for 
the  presumption,  that  the  intestate's  estate  has  been 
duly  administered,  is  very  strong. 

The  deceased  was  an  oilman,  carrying  on  busi* 
ness  in  Queen-street,  now  Museum-street^  Blooms- 
bury.  The  widow  states,  that  the  whole  of  the 
property,  at  the  time  of  his  death,  was  under  the 
value  of  900/. ;  that  she  took  administration  under 
1,000/.;  that  the  debts  amounted  to  193/.,  and  the 
funeral  expences  and  mournings  to  75/.,  leaving  a 
net  amount  of  630/.  If  this  be  correct^  the  widow, 
being  entitled  to  one-third,  and  each  of  the  four 
children  to  one-sixth,  the  share  of  each  c^  the  latter 
would  be  105/. ;  and  if  the  value  of  the  property 
had  fully  amounted  to  1,000/.,  each  child  would  have 
been  entitled  to  about  150/. ;  and  if  the  good-will 
of  the  business  had  been  valued  at  that  time^  1  can- 
not think  it  would  have  made  die  distributive  shares 
exceed  160/. ;  for  this  Court  cannot  go  into  any  con- 
sideration beyond  what  was  the  value  of  the  pro- 
perty at  the  deceased's  death :  but  further — ^there  is 
nothing  to  show  that  the  good-will  was  not  included, 
as  I  suppose  it  was,  in  the  estimate  of  the  effects 
at  900/.  On  the  other  hand,  Mrs,  Woodham  states, 
that,  to  her  son  Thomas,  she  advanced  358/. ;  and, 
of  this,  about  300/.  before  1809  ;  so  that  the  sum 
advanced  was  much  more  than  the  principal,  and 


V. 
WOODHAM. 
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interest,  on  his  distributive  share,  calculated  at  the       iS28. 
highest  possible  amount.    Under  all  the  circum-  '  ExtnuDay 
stances^  at  this  late  period,  the  Court  must,  I      uthjFeb. 
think,  presume  that  Thomas  Woodbam  received        pitt, 
his  full  distributive  share ;  for  it  would  be  expos-  ^woodh*  m/ 
ing  parties^  in  this  station  of  life;  to  very  harass- 
ing demands^  if  they  were   called  upon  for  an 
inventory  and  account  after  so  long  an  interval, 
as  they  cannot  be  expected  to  keep  very  regular 
vouchers. 

In  confirmation,  however,  of  the  correctness  of 
her  representation  as  to  the  effects  of  the  deceased^ 
and  of  their  value,  the  widow  further  states,  that 
two  persons,  in  the  employ  of  a  friend  of  the 
deceased,  attended  and  took  an  account  of  the 
book-debts — of  the  stock  in  trade^  &c. ;  and  that 
a.  r^^ar  inventory  •  and  appraisements  of  these, 
and  of  the  furniture,  were  made  by  a  sworn 
appraiser.  Abbot,  who  is  since  dead ;  that  it  ^vas 
upon  this  inventory,  and  valuation  (which  cannot 
now  be  found)  she  ascertained  the  amount  of  the 
effects  in  order  to  take  administration  ;  and  she 
was  thus  enabled  to  swear  them  under  1,000/. 
This  statement  is  corroborated  by  Mr.  Butter- 
worth — ^a  friend  of  the  deceased,  and  of  bis  family — 
who  assisted  the  widow  upon  the  death  of  her 
husband — ^was  several  times  at  her  house — accom- 
panied her  to  D<)Ctors'  Commons,  when  she  took 
oat  administration — and  became  her  surety.  He 
speaks  to  the  making  of  the  inventory  and 
valuation  by  Abbot,  and  says,  that  the  widow 
wQs  wholly  guided  by  it,  and  that  he  believes 
that  *'  every  part  of  the  deceased's  personal  es- 
tate ¥rag  included  •/'  and  if  '*  good-will"  was  to 
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1828.      be  Tallied^  it  must  be  inferred  that  it  was  not 

Extra^Dey,     Omitted. 

i4^Feb.         Here  then,  under  the  eircumrtajices^  Ihere  is  a 
Pitt,      sufficient  constat  that  the  personal  effects  did  not 
^w^oDniiM,'  amount  to  1^000/.,  as  the  administration  was  taken 
wooDBAM     ^^'^^  ^b^*  sum;    and   there  is  good  reascm  to 
beUeve^    and    presume,    that   the   son,  Thomas, 
received  more  than  his  distribntiye  share.     In  sub- 
stance, an  inventory  and  account  have  been  given^ 
and  that  is  all  that  can  now  be  expected  or  furnished* 
Where  is  any  thing  to  falsify  all  this,  or  to  induce 
the  Court  to  suspect  that  there  are  any  omiasa,  or 
to  call  for  a  more  particular  and  detailed  inventory 
and  account?    The  widow^  the  eldest  son,  and 
one  daughter,  have  carried  on  the  intestate's  busi- 
ness;— ^the  other  daughter  went  out  as  a  gover- 
ness:  these,  by    their  industry,    and    frugality, 
have  supported  themselves ;  have  added  a  little  to 
their  property ;  and  laid  out^  in  maintaining  and 
educating  this  very  son  Thomas^  more  money  than 
his  distributive  share;  while  he  has  become  ui 
insolvent,  and  can  give  no  better  description  of 
himself,  at  the  head  of  his  affidavit,  than  hy  the 
unprofitable  addition  of  gentleman.     His  claim  is 
only  on  the  property  which  his  father  left  at  his 
TTiig  Court  can  death ;  for  this  Court  has   no  authority  to  search 
wily  rfquire,    into  the  Drofits  which  the  widow  and  other  chil- 

that  all  the  de»  '- 

cwMcddied  drcu  havc  acquired  since  by  their  own  industry^ 

SSTb^  tn.  but  only  to  insist  that  every  things  of  which  the 

iiIvf^oSf"!t  intestate  died  possessed,  should  be  fairly  included 

csannot  call  for  i^  the  inventory;  and  I  am  of  opinion  that  the 

an  account  of        j      •    •  ^     .    •       i  /r»    •        i        i  i  •■« 

the  aubaequent  aammistratrix  has  sutnciently  shown  that  all  was 

^^1^  ^    accounted  for,  and  that  the  son  has  admitted  the 

receipt  of  all  to  which  be  was  entitled.    True  it  is 
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that  there  is  no  formal  release,  but  there  is  what  is       ^^^' 
tantamount  to  it — viz.,  a  long  acquiescence  of  him-    Extra  Day, 
self  and^is  assignee,  and  no  claim  asserted  at  the     ^*^[^*»- 
time  of  his  insolvency,  when  he  swore  to  the  sche-  ,  .J'"*'  ^. 

''  A8BIONEB     OF 

dule  of  his.  effects.  woodham, 

Upon  the  whole,  therefore,  I  think  there  is  no  woodham. 
reason  whatevor  to  order  any  furthur  explanation  : 
on  the  contrary,  I  can  see  no  sufficient  ground 
which  justified  his  calling  at  all  on  his^  mother, 
at  this  late  period — eleven  years  after  he  came  of 
age,  and  seven  years  after  his  insolvency — ^more 
especially  after  the  affidavit  to  which  she  was 
sworn  in  April  last  {a).  If  he,  an  insolvent,  and 
his  assignee,  choose  to  institute  a  proceeding  which 
has  much  the  appearance  of  a  desire  to  harass, 
and  of  a  hope,  possibly,  to  extort  something  from 
this  old  woman — and  enter  into  unnecessary 
details  of  subsequent  circumstances,  which  have 
no  real  bearing  on  the  question,  they  must  do  it 
at  their  own  peril,  and  at  the  risk  of  costs.  I  feel 
that  I  sun  bound  to  dismiss  the  administratrix,  and 
to  condemn  the  assignee  in  costs. 


(a)  In  this  affidavit,  Mrs.  Woodham — after  specifying  yari- 
OI18  sums,  amonntiog  altogether  to  358/.  I85.  9c/.,  which  she 
had  paid  to  and  for  the  immediate  benefit  of  her  son  Thomas, 
since  the  death  of  his  father ;  and  that  she  had,  in  fact,  ex- 
pended considerably  more  on  his  behalf, — stated  that,  aa  her 
agent,  he  was  indebted  to  her  44/.,  being  a  balance  due  on 
the  sale  of  two  hogsheads  of  oil. 


■ 

L 
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IN  THE  GOODS  OF  AARON  HURRILL. 


,           On  Motion. 
1828.  


Hilary         Thb  deceased,  on  the  29th  of  December,  1827, 

Tbrm 

4th8e«iM.  died :  he  left  behind  him  a  widow  and  six  ehiU 
Extiinric  cvi-  ^ren,  the  only  p>ersons  who  would  be  entitled  to 
denoe  to  necee-  his  pefsonal  estatc  in  case  of  an  intestacy : — on  the 
an  nnfinidied  TUTst  of  January,  two  of  the  deceased's  sons 
S5?r«wr^i  found,  carefully  preserved,  a  paper — ^all  of  his  own 
we^^m^  hand -writing — enclosed  in  an  envelope,  unsealed, 
cntMed in dto-  and  thus  cudorscd — ''The  last  will  and  testamait 
oche!^iMji»-  of  Mr.  Aaron  Hurrill,  dated  1827.  Extrix  Mrs. 
SiJ^tSr  Hurrill."  The  will  purported  to  dispose  of  all  his 
p«»j^|^"n«'»  real  and  personal  property,  in  favour  of  his.  wife  : 
nnieaithe  affi-  it  was  regularly  drawn,  and  thus  concluded^  *'  In 
ftcts^hfcM^  witness  whereof  I  have  to  this  my  last  will  set  my 
J^^      hand  and  seal  this  day  of  1827^'— 

of  law,  woaid    but  it  was  neither  signed^  sealed^  nor  further  dated 
pnted  paper,     than  by  the  year :  there  was  also  a  clause  of  attesta* 
tion^  but  it  was  not  attested. 

Tbe  children  executed  a  proxy  of  cohsent  that 
probate  might  be  granted  to  Mrs.  Hurrill.  An 
affidavit  was  also  exhibited  as  to  the  paper  and 
envelope  being  in  the  hand-writing  of  the  de» 
ceased ;  to  the  place  of  finding  it ;  and  that  he 
left  no  other  testamentary  paper. 

Dodson^  in  support  of  the  motion . 


HURRILL 
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Per  Curiam.  1828. 

The  Court,  after  stating  the  facts,  said  : — I  can-  hiUrt 
not,  according  to  established  rules,  grant  probate  l^i 
of  this  paper  in  common  form  :  it  is  manifestly  — 
unfinished;  and,  consequently,  requires  some  cir-  ofaaroh 
cumstances  to  repel  the  legal  presumption — that  the 
deceased  had  not  finally  made  up  his  mind  thus  to 
dispose  of  his  property.  TTie  affidavits  merely  go 
to  hand-writing  and  finding  ;  and  are  consistent 
with  the  paper  having  been  written  many  months 
before  the  deceased's  death.  The  proxy  of  con- 
sent from  the  six  children  (who,  I  presume,  from 
having  executed  it,  are  all  of  age)  is  not  suffi- 
cient to  induce  me  to  break  through  the  rule,  that 
a  probate  shall  not  be  granted — even  with  the  con- 
sent of  all  persons  who  would  be  otherwise  entitled 
— unless  the  affidavits  set  forth  facts  which,  if 
proved  in  solemn  fijrm  of  law,  would  sustain  a 
disputed  instrument.  Now  that  which  is  here 
stated  would  not,  if  fully  established  by  plea  and 
proof,  enable  the  Court  to  grant  a  probate  : — the 
affidavits  do  not  contain  facts  sufficient  to  render 
this  a  valid  document.  I  feel  the  less  hesitation  in 
arriving  at  this  conclusion,  as  the  children,  being 
all  of  2^,  can,  if  satisfied  of  the  deceased's  inten- 
tion, effect  the  same  object  in  a  different  and  a  more 
gracious  mode— by  assigning,  and  conveying  to 
their  mother,  when  administratrix,  all  their  distri- 
butive shares,  relying  on  her,  afterwards,  to  make 
a  proper  arrangement :  but,  in  conformity  with  the 
rules  of  this  Court,  I  cannot  grant  the  present 
motion ;  and  shall,  therefore,  decree  administra- 
tion to  the  widow. 

Motion  refused. 
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JONES   AND   JONES    V.   JONES   AND   JONES. 


On  Motion. 


1828. 


Hilary  In  this  case  two  wills  of  William  Jones  were 

4th^s^^.    propounded,  one — dated  February  21st,  1822 — by 

,^  — -,.      James  Jones,   one  of  the  deceased's  sons:    the 

After  pubhca* 

tion— onan      Other — dated  May   12th,   1823 — ^by  two  of  the 

the  dqpoflitioiui  daughters :  and  this  was  an  application  by  James 

iSfn^Mdtturt   Jo^^s,  to  be  allowed  to  give  in  an  all^ation,  after 

the  matter  was  publication,     pleading    four    letters    (two   dated 

tMii<i*-«xhi.    shortly  before,  and  two  shortly  after  the  execution 

S^"S[  ^      of  the  will  of  May,  1823),  written  by  Ma^^  Jones 

—one  of  the  adverse  parties — and  admitting  that 

the  deceased^  at  the  date  of  those  letters,  was  in 

a  childish  state.     An  affidavit,  sworn  by  James 

Jones,  was  brought  to  the  above  effect,  and  stating^ 

that  he  was^  for  the  first  time,  informed  of  the 

existence  of  the  letters  on  the  ninth  of  February 

instant ;  publication  having  passed  on  the  24th  of 

January. 

Lushington,  in  support  of  the  motion. 
Jenner,  contra. 
Per  Curiam. 
This  is  a  special  application  to  be  allowed  to 
plead  further  matter  in  the  principal  cause,  after 
publication  has    passed^  and    the  proctors  have 
declared  they  gave  in  no  further  allegations  unless 
exceptive.    An  affidavit  has  been  made  that  the 
facts  are  noviter  perventa^  and  that  the  depositions 
have  not  been  seen :  generally^  in  applications  of 


PREROOATITB  COURT  OF  CANTBRBURY. 


2Sft 


this  nature,  the  affidavit  is  required  to  state  an- 
other circumstance  as  to  the  nature  of  the  facts,  viz.y 
diat  they  are    material  to  the  decision  of    the 
cause  ;  for  then  the  Court  would  be  able  to  form 
some  opinion  whether  the  plea  might  safely  go  to 
proof :  but  as  this  allegation  is  merely  for  the  pur- 
pose of  introducing  exhibits, — letters  written  by 
the  adverse  party^ — I  think  I  am  bound  to  allow  it 
to  he  brought  in  (a) .   The  most  summary  way  of 
making  these  letters  evidence  will  be  the  best :  they 
may^  possibly,  be  admitted — even  without  answers 
— ^in  acts  of  Court :  at  all  events — ^in  answers  ex- 
planatory of  their  meaning,  and  of  the  circum- 
stances under  which  they  were  written — unless 
indeed  their  authenticity  and  genuineness  be  de- 
nied,  and,  even  then,  evidence   of  hand-writing 
alone  would  be  gone  into. 

As  to  the  effect  these  exhibits  may  have  in  the 
cause — ^it  is  unnecessary,  at  present,  to  enter  into 
that  consideration ;  if  they  are  not  material,  they 
will  do  no  injury  ;  if,  of  importance,  the  Court 
should  be  informed  of  their  contents : — I,  therefore, 
think  them  proper  to  be  introduced. 

Motion  granted. 

(a)  Imtrumenta  product  possunt  post  publicationem  teS' 
tium^  etiam  usque  ad  conchtsionem  exclusivi:  quid  in  his 
cessat  timor  subomationis :  etiam^  post  conclusionemj  stante 
just  A  eausA  Judex  potest  scrip  turas  admit  t  ere.  Maranta, 
part  G.  p.  41.  8.  47.  And  Gail  says ; — St  post  conclusionem 
reperta  sint  nova  instrumenta.  Judex  debet  conclusionem 
resdndere.  Gail,  lib.  1.  obs.  107.  Vide  also  Oughioii,  tit. 
104.  (c]«  and  Domsperger,  Hb.  1.  c.  5.  de  instrumentis. 


1828. 

Hilary 
Term. 

4th  Se«oD. 

Jdnes 

St 
Jones 

V, 
JOHES 
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JOHBI. 
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1828. 

U,^^Y  BRYDGE8   V.    KING  (a). 

Tbrk,  _— - 

4th&«ioD.        Judgment. 

ThedMrert  gj^  JqhN  NiCHOLL. 

and  most  con-  .  •  i  - 1 

dBtenteTi-  Ad  iDstrument,  as  a  second  codicil  to  the  will  of 

c^^ty,ttid  Mrs.  Mary  Brydges,  is  propounded  in  this  case, 
requirS  to*  by  Sarah  King,  a  legatee  under  it ;  and  is  opposed 
rapport  a  oodi-  bv  Sir  Harford  Jones  Brydffes,  an  executor,  and 
beqantoof  the  rcsiduary  legatee  appointed  by  the  will. 
tobeimMHxi!*  The  validity  of  the  paper  must  rest,  principally, 
JjJ^^^^^  on  the  credit  given  to  the  attesting  witnesses ;  for, 
of  thede.  if  they  can  be  fully  trusted,  it  is  proved  to  be  the 
with  her  inten-  act  of  a  Capable  testatrix.  The  depositions  are  not 
b^w^^  of  a  very  extraordinary  length,  but  so  many  of  the 
^ertnta.  attending  circumstances  have  been  noticed  in  ar- 
mentarjdkpo.  gumcut,  and  the  Credit  of  the  witnesses  so  much 
deoeawd  ^  depends  upon  an  accurate  view  of  the  evidence, 
tim^with^  that  it  may  be  necessary,  notwithstanding  the  time 
dSatk^^ir  ^*  ™^y  occupy,  and  the  fatigue  it  may  occasion  to 
aatateofez  the  Court  individually,  to  refer  to,  and  read,  more 
nem^  deu-  of  it  than  the  Court  is,  in  ordinary  cases,  accus- 
iSildSItw      tomedtodo. 

dac^*^  The  deceased  died  on  the  fourth  of  February, 

absent,  and      1826,  Unmarried — ^having  no  nearer  relation  than  a. 
about ?«  who  cousiu  gcrmau,  or  a  cousin  german  once  removed: 
^ii!d^r^^   she  was,  at  the  time  of  her  death,  more  than  se- 
ta^ in,  the    venty-two  years  of  age — she  resided  at  Hambrook 
ezecntion  of    Grovc,  near  Bristol — ^and  had  personal  property  to 

tlieinitiu. 
ment. 

(a)  This  cause  was  argued  by  Jenner  and  PAft//tmor«— of 
counsel  for  Sir  Harford  Jones  Brydges ;  and  by  Luskingtim 
and  Addams — contrd. 
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the  amoant  of  between  50,000/.  and  60,000?.— be- 
siides  real  estates  of  some  value :  she  made,  and 
^ecuted^  her  will  on  the  nmeteenth  of  March, 
1823,  by  which,  after  leaving  several  small  lega- 
cies, she  bequeathed  to  Sir  Harford  Jones,  on  con* 
dition  that  he  took  the  name  of  Brydges,  her 
Hambrook  estate,  and  also  a  legacy  of  35,000/. 
stock — ^to  Mr.  Wotton,  her  estates  in  Hertfordshire, 
and  Bedfordshire,  and  also  a  house  and  premises 
at  Ledbury,  provided  he  would  not  sell  them ;  and 
she  appointed  these  two  persons,  together  with  a 
Mr.  Daniel,  her  executore ;  and  Sir  Harford 
Jones  her  residuary  legatee.  The  first  codicil  to 
this  will,  dated  on  the  fifteenth  of  April,  1825,  re- 
vokes the  devises  to  Wotton,  and  his  appointment 
as  executor,  and  gives  those  estates  to  Sir  Har- 
ford Jones,  with  the  same  condition  respecting  his 
change  of  name  as  was  contained  in  the  will,  and 
confirms  his  nomination  as  her  executor,  and  resi- 
duary legatee.  The  disposition  by  both  these 
papers  then,  has  for  its  principal  object,  her  cousin, 
Sir  Harford  Jones :  he  is  to  have  her  real  estates- 
he  is  to  have  her  personal  property — he  is  to  take 
her  name — ^and  become  the  representative  of  her 
iamily  (a). 

(a)  On  tbe  4th  Session  of  Easter  Term,  1826,  an  application 
was  made  by  counsel  to  the  Court,  supported  bj  an  affidavit  of 
Sir  Harford  Jones,  that  a  probate  of  the  will,  and  of  the  codicil 
thereto,  dated  15th  April,  1825,  be  granted  to  him — ^reserying 
the  qnestion  as  to  the  validity  of  the  paper- writing,  dated  the 
l^th  of  January,  1826.  This  motion  was  opposed  also  by  coun- 
sel ;  but  the  Surrogate  (Dr.  Arnold)  decreed  the  probate  to  pass 
the  seal ;  the  sum  of  18,000/.  three  per  cent.  Consolidated  Banic 
Aainiities  being  first  invested  in  the  names  of  trustees,  to  abi4e 
tbe  issue  of  the  cause,  subject  also  to  the  revocation  of  the 
probate,  in  case  the  paper-writing,  propounded  as  a  further 
codicil,  should  be  established* 

VOL.  I.  S 
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1828. 

Hilary 

Term, 

4UiSeflnon« 

Brtdom 

V, 

Kino. 


In  respect  to  character,  this  old  ladj  is  repre- 
sented by  the  pleas,  and  evidence,  to  have  been 
penurious — ^proud  of  her  family — and  clever.  The 
disposition  of  her  property  by  the  will  accords 
with  this  character :  as  penurious,  she  gives  only 
a  few  trifling  legacies — ^with  the  exception  rf  one 
of  2,000/.  stock  to  her  Cousin  Mary  Wotton,  and 
one  of  200/.  to  her  executor  Mr.  lianiel,  none  <rf 
these  legacies  exceed  100/.,  and  altogether  they 
amount  to  lessthan  3,000/. : — as  proud  of  her  family, 
she  selects  her  cousin,  Sir  Harford  Jones,  of  whom 
it  is  proved  she  was  fond  of  talking,  and  she  re- 
quires him  to  continue  the  family  name — as  cle- 
ver, she  is  herself  the  writer  of  the  will,  which 
is  clearly  and  accurately  expressed  (and  being  em- 
bodied in  technical  language,  was  probably  framed 
upon  some  precedent) — ^very  fairly  written — very 
cautiously  executed — and  is  attested  by  most 
respectable  witnesses — Mr.  Wadham,  the  lord  of 
the  manor — ^Mr.  Harford,  a  gentleman  of  fortune 
in  the  neighbourhood — and  Mr.  Day,  her  then 
medical  attendant.  The  first  codicil,  by  which  she 
revokes  the  devises  to  Mr.  Wotton  and  transfers 
them  to  Sir  Harford  Jones,  is  marked  by  the  same 
traits,  and  bears  still  stronger  proofs  of  care ;  for 
she  will  not  trust  to  herself  to  prepare  it,  but  she 
sends  for  her  old  confidential  solicitor,  Mr.  Russell, 
and  the  witnesses  are  nearly  of  the  same  description 
as  those  to  the  will,-^Mr.  Wadham — ^IVCss  King — 
and  the  solicitor,  Mr.  Russell.  These  circum- 
stances denote  the  character  of  the  disposition,  and 
her  own  character;  and  to  this  disposition  she 
adheres  for  nine  months,  and  till  within  tdi  days 
of  her  death,  though  she  had  been  ill  for  some 
time,  and,  for  the  last  two  months,  had  been  con- 
fined to  her  bed. 
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It  does,  howerier^  appear^  that  when  the  first 
codicil  was  tfaos  formally  prepared,  and  executed, 
in  Aprils  1825,  the  deceased  had  thoughts  of  wri- 
ting a  further  testamentary  paper,  in  order  to  leave 
some  benefit  to  the  attesting  witness,  Miss  King ; 
but  dtiU,  at  that  time,  she  had  not  made  up  her 
mind  to  any  definite  act  of  liberality  towards  either 
Miss  King,  or  her  own  servants. 

The  codicil  propounded  is  dated  on  the  25th 
of  January,  1826,  ten  days  before  the  death  of  the 
testatrix;  and  it  gives  10,000/.  to  Miss  King; 
1,500/.  to  her  man-servant — Gay  ;  1,000/.  to  her 
apothecary — Hay;  100/.  each  to  a  brother  and 
sister  of  Miss  King,  and  30/.  to  each  of  her  servants ; 
and,  lest  her  personalty  should  not  be  sufficient  to 
satisfy  the  legacies,  the  paper  revokes  the  bequest 
of  35,000/.  to  Sir  Harford  Jones,  and  reduces  it 
to  20,000/ (a).  This  disposition  appears  to  me 
improbable,  and  alarming — ^more  especially  when 
connected  with  all  the  history  and  facts.    Looking 

{a)  Thit  codicil  was  as  feUows : — 

Wbereat  I  th^  undeTsigned  Maiy  Brydges  of  Hambrook 
Grore  io  (he  parish  of  Winterboume  io  the  Coanty  of 
Gkmcester  Spinster  have  in  and  by  my  last  Will  and  Testa- 
ment beanng:  date  the  nineteenth  day  of  March  one  thonsand 
eight  iHrndredaiid  twenty  three,  given  and  bequeathed  nnto  my 
Relation  Sir  Harford  Jonee  of  Boultibrook  in  the  Coanty  of 
Radnor,  Barooet,  the  snm  of  five  and  thirty  thousand  Pounds 
Stock,  and  also  made  the  said  Sir  Harford  Jones  residuary 
Legatee  of  my  said  will — Now  therefore,  I  the  said  Mary 
Brydges  do  hereby  revoke  and  declare  to  be  null  and  void, 
the  said  beqoest  of  thirty  five  thousand  pounds  to  the  said  Sir 
Harford  Jones,  and  instead  thereof  1  hereby  give  and  bequeath 
unto  the  said  Sir  Harford  Jones  the  sum  of  Twenty  thousand 
pounds->And  1  hereby  Give  and  Bequeath  unto  my  sincere 
and  worthy  frieod-^MiBS  Sarah  King  the  sun  of  Ten  Thousand 
Pound  to  be  paid  to  i  her,  her  Executors,  Administrators  or 
Assign   within  twelve  months  after  my  decease,  as  and  for  her 

s2 


1828. 

HlLART 

Term, 

4th 


Brtdobs 

V. 

Kino, 


po 


1828. 

Hilary 

Term, 

4th  Session. 

Brydgks 

V. 

King. 


CASES    DETERMINED    IN    THE 

at  the  character  of  the  former  papers— the  small- 
ness  of  the  legacies — the  design  that  Sir  Harford 
Jones  should  be  the  representative  of  the  Brydges 
family — I  think  her  conduct  in  taking  away  this 
large  amount,  evei;i  for  any  objects,  is  not  very  pro- 
bable, nor  consistent ;  but  when  the  objects  of  her 
bounty  are  considered — ^Miss  King,  an  humble 
companion  of  two  years  and  a  half  standing — Gay, 
a  servant  of  all  work — and  Hay,  one  of  her  medical 
attendants  for  not  quite  two  years — ^it  becomes 
more  extraordinary,  and  creates  suspicion,  as  much 

and  their  own  monies  for  ever.  And  I  do  also  hereby  ^ve  and 
bequeath  unto  the  said  Sarah  King  my  Gold  Watch  and  Chain, 
:and  my  little  Dog,  Fidel^,  as  a  testimony  of  my  gratitude  for 
her  very  kind  and  unremitted  attention  to  me  during  my  long 
illness — I  do  also  hereby  Give  and  Bequeath  unto  Mr.  John 
King  the  sum  of  One  hundred  pounds,  and  my  Bay  Gelding 
**  Gay" — and  I  also  give  and  bequeath  unto  Miss  EJiza  King 
the  sum  of  One  hundred  Pounds.  I  also -hereby  Give  and 
Bequeath  unto  Mr.  John  Hay  of  Whites  Hill  in  the  parish  of 
Winterbourne,  Surgeon ;  the  sum  of  One  Thousand  Pounds, 
as  an  acknowledgment  of  the  very  great  care,  and  anxiety  he 
manifested  for  my  recovery — I  do  also  hereby  give  and  bequeath 
unto  my  man  servant  Thomas  Gay  the  sum  ^f  Fifteen  Hundred 
Pounds,  and  also  my  grey  mare  **  Mary  Fox'*  and  my  broad 
.wheel  Cart,  for  his  long  &  faithful  services  to  me — ^To  each 
and  every  of  my  other  Servants,  I  hereby  give  and  beqiieath 
the  sum  of  Thirty  Pounds,  and  1  do  in  all'other  respects  con- 
•firnl  my  said  will  (except  so  far  as  the  same  is  altered  by  a 
.former  Codicil  thereto)  and  direct  this  to  be  taken  as  a  Codicil 

to  my  said  last  Will,  and  in  part  thereof,  In  witness  whereof  I 
have  hereunto  set  my  hand  and  seal  this  twenty  fifth  day  of 
January  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  twenty  six — 

M.  BRYDGES 


•  iVbttf.— The  clause 
Af  attestation  was  much 
in  the  usual  form. 


MARY  CUNNINGHAM  Wstol 
THOs  WITCHELL  Winterborne 
JAMES  KING  Bristol 
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exceeding   the   most   liberal  reward    that  could 
be  expected,  for  their  services^  in  their  several- 
stations. 

It  was  contended  that  the  circumstances  render 
the  disposition  bot  improbable ;  that  Miss  King 
was  her  companion,  was  particularly  kind  and 
attentive  to  the  deceased  during  her  illness ;  that 
the  deceased  was  sensible  of  it  and  very  fond  of 
ber ;  that  it  was  understood  the  deceased  had  ah 
intention^  when  she  executed  her  codicil  in  April — 
and  that  it  was  admitted  to  have  been  her  duty — to 
take  care  of,  and  provide  for  her ;  but,  to  my 
judgment^  this  does  not  render  probable  a  legacy 
of  10,000/.,  nor  does  it  much  lessen  the  suspicion, 
nor  the  demand  for  satisfactory  proof. 

Again,  it  is  said  that  Gay,  though  a  servant  of 
all  work,  yet  was  accustomed  to  lift  the  deceased 
in  and  out  of  her  carriage,  and  to  assist  in  moving 
her  in  bed  ;  and,  by  the  exertion,  met  with  an 
accident — a  rupture :  it  is  not  quite  clearly 
proved,  that  the  original  injury  was  so  occasioned, 
nor  that  it  was  sustained  in  the  service  of,  nor  was 
known  to,  the  deceased ;  but,  if  it  were;  the  hurt 
must  have  been  trifling,  for  he  continued  to  per- 
form the  same  offices  till  her  death,  and,  after 
her  death,  he  became  a  volunteer  in  a  troop  of 
yeomanry.  The  rupture,  then,  must  have  been 
of  the  slightest  kind,  and  1,500/.  is  rather  an 
exorbitant  compensation  on  the  part  of  this 
testatrix. 

Hay,  whom  she  had  consulted  not  quite  two 
years,  was  the  village  apothecary — residing  at 
hand, — ^her  most  frequent,  but  not  her  prin- 
cipal,.  niedical  attendant— not  the  one  in  whom 
die  reposed .  the  most  confidence :  Mr ;  Baker,    a 
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surgeon  of  BristoU  ^as  the  superior ;  burt^  livia^ 
at  a  distance^  he  could  not  visit  her  frequently,  and 
the  expence  would  have  ill  accorded  with  the  de- 
ceased's penurious  habits;  to  Mr.  Hay,  however, 
this  paper  gives  a  kgacy  of  1^000/* :  the  magnitude 
of  this  bene6t,  again^  is  improbable  aikd  sus- 
picious. Besides  these  bequests^  here  are  l^^ie» 
to  Miss  King^s  brother^  John, — ^to  her  sister, — 
and  to  all  the  servants ;  who,  of  course^  by  this 
bounty,  would  be  conciliated  and  silenced. 

When  then,  in  addition  to  the  magnitude  of 
these  legacies,  it  f^ppears  that,  with  the  exceptioa 
of  those  called  in  as  instruments  o(  preparing  ami 
attesting  the  act,  these  were  the  persons^  and  the 
only  persons,  who  were  around  the  sick  bed  of  the 
deceased,  and  when  she  was  now  witbiti  ten  dayd  of 
her  dissolution — the  case  becomes  so  alarming,  that, 
if  the  Court  intends  to  exert  a  proper  vigilance  in 
the  investigation,  evidence  of  volition  and  ca^ 
pacity — -  incontestible  and  uncontrovertible  as  to 
its  truth  and  effect — must  be  required.  If  a  fraud 
were  concerted,  and  the  party,  principally  bene- 
fitted, intended  to  help  herself  thus  liberally,  it 
was  expedient  to  quiet  the  man-servant,  and  the 
apothecary,  by  allowing  them  largely  to  partici-. 
pate ;  and  to  conciliate,  by  smaller  portions,  the 
other  members  of  the  family  who  had  access  to  the 
deceased. 

The  instrument  having  been  made  so  shortly 
before  the  deceased's  death,  the  Court  is.  called 
upon  to  enquire  what  was  her  condition,  at  that 
time.  Her  age  w^  pretty  advanced^ — above 
seventy-two :  slie  had  been  ill  some  months — ^had 
been  confined  to  her  room  for  three  monllis,  and 
to  her  bed,  for  two  months — her  complaint  was 
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visceral^  and,  therefore^  likely  to  produce  gradual 
dissolution — ^from  lying  in  bed  she  became  ex- 
coriated, and  ulcerated,  (as  it  is  described)  from 
shoulder  to  hip^  so  that  it  was  necessary  to  cover 
the  parts  with  plaster — ^the  discharge  still  further 
weakened  her — she  n'as  become  so  extremely 
feeble  that,  although,  from  the  visceral  complaint^ 
evacuations  could  only  be  procured  by  artificial 
means^  she  was  in  a  state  no  longer  to  bear  the 
operation,  and  the  woman,  employed  to  administer 
the  remedy,  was  dismissed. 

When  the  capacity  is  put  in  issue,  on  the  res- 
ponsive allegation  two  witnesses,  viz.  this  woman. 
Green,  and  Carpenter,  are  produced  to  support  the 
attesting  witnesses.    Green  says  7 — 

^'  She  began  attending  about  a  month  before 
Christmas — she  attended  a  dozen  times  at  least — 
three,  or  four^  times  a  week — ^but  she  cannot  take 
upon  herself  to  fix  the  time  of  her  last  attend- 
ance.*' 

If  she  began  a  month  before  Christmas^  and 
attended  three  or  four  times  a  week,  she  would 
have  completed  her  dozen  attendances  by  the  end 
<^  December^  and  there  is  nothing  that  enables 
her  to  fix  the  time  late  in  January,  though  she 
loosely  talks  of  continuing  her  duties  till  a  little 
more  than  a  week  before  the  death  of  Mrs. 
Brydges.  Hay's  bill  charges^  from  the  first  of 
January,  visits  every  day ;  and^  from  the  sixteenth, 
dressings,  and  plasters^  and  visits  two  or  three 
times  a  day,  till  her  death  :  Baker  too  attends  in 
January,  and  every  other  day  from  the  eleventh 
to  the  twenty-first  of  that  month — yet  Green 
-never  sees  Baker  there ;  and  Hay  she  only  knows 
to  be  there  twice  by  hearing  his  voice<    The  inb- 
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ference  is,  that  she  was  disniissed. long  prior  to 
the  time  she  supposes..  To  the  eleventh  interro- 
gatory she  answers : — ^^  She  has  no  knowledge 
whatever  of  a  person  of  the  name  of  Mary  Cuik- 
ningham:'' — ^and  Cunningham  was  staying  in  the 
house  from  the  22d  to  the  26th  of  January. 

Her  eyidence  is  more  consistent  in  another  par- 
ticular, with  her  having  ceased  to  attend  the  tes- 
tatrix at  a  much  earlier  period :  for.  she  says,  on 
the  thirteenth  interrogatory,  ^'  The  deceased  was, 
in  all  respects,  as  sensible  at  the  last  as  she  was  at 
the  first  of  respondent's  attendance  on  her :  she 
did  not  perceive  any  diflference/' 

Considering  that  Mrs.  Brydges  was  rapidly  sink- 
ing at  the  date  of  the  codicil,  either  this  witness 
must  have  quitted  the,  house  soon^  than  she  now 
fancies,  or  else  i\o  great  reliance  can  be  placed  on 
her  testimony. 

On  the  fourteenth  of  January,  Miss  King  wrote 
to  Sir  Harford  Jones,  giving  an  account  of  the  de- 
ceased's state :  that  letter  has  been  annexed  to  the 
sixth  interrogatory,  and  contains  the  following 
passages : — 

'^  Knowing  it  to  be  your  particular  wish  to  be 
kept  advised  of  the  state  of  your  dear  cousin's 
health,  is  the  reason  of  this  so  soon  following  my 
last  respects,  which  I  hope  meets  your  approba- 
tion. Since  1  last  had  this  pleasure,  I  regret  to 
say  Mrs.  Bridges  has  continued  to  grow  worse, 
and  my  ^candid  opinion  is  that  she  is  gradually 
declining,  though  Mr.  Baker,  when  he  saw^  her 
yesterday,  said  he  could  not  see  any  immediate 
danger  ;  he  has  promised  to  come  again  in  a  day 
or  two,  when  I  will  write  you  again,  should  occa- 
sion require  it."  '        . 
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According,  then,  to  the.  result  of  the  evidence 
of  Green^  and  of  this  letter^  the  deceased,  towards 
the  middle  of  January^  is  gradually  sinking — dis- 
solution is  approaching — ^Baker's  visits  are  fre- 
quent— but  the  danger  is  not  immediate. 

Carpenter  is  niade'to  state  that^  on  the  twenty- 
fifth  of  January,  be  was  called  into  the  deceased^s 
room ;  that  he  .^as  told  by  the  deceased  herself  to 
fstch  James  King-^-to  take  the  old  mare;*  and, 
from  his  description,  Mrs.  Brydges  would  appear 
to  have  been  quite  alert.   .  . 

This  is  not  a  fact  pleaded,  and  it  is  the  only  time 
that  Carpenter^  an  out-door  workman,  is  suggested 
to  have,  seen  her ;  he  lias  been  discharged  since 
the  death  of  Mrs.  Brydges,  and  before  his  produc- 
tion as  a  witness :  it  will  be  for  the  consideration 
of  the  Court,  therefore,  whether  this  story  is  pro- 
bable, and  how  far.  consistent  with  Cunningham-— 
whether  he  is  to  be  credited— or  whether  this  is 
an  after-thought  :to  bolster  up  the  case,  and  the 
testimony  of  the'  subscribing  witnesses.  These, 
however,  are  the  only  two  persons  in  support  of 
the  genera]  capacity; 

On  the  other  hand,  the  facts  lead  strongly  to  a 
contrary  deduction.  At  this  advanced  age,  after 
this  long  illness — ^having  been  confined  to  her  bed 
two  mon^s— ^being  in  extreme  bodily  debility, 
ending  in  gradual  dissolution — the  deceasieid  must; 
so  shortly  before  her  death,  have  been  labouring 
under  considerable  mental  infirmity.  There  are 
some.otber  &cts  also  inducing  the  same  conclusion : 
she  had  a  j6b  of  work  going  on  in  her  house — an 
addition  making  to  it  by  contract :  she  liked  to 
enquire  how. the  building  was  advancing-r-she  was 
impatient  to  get  it  finished ;  yet  the  workmen. 
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were  often  stopped )  and  Witcheli,  the  mason^  the 
principd,!  contractor,  who  slept  in  the  house,  was 
never  called  into  her  room  for  the  purpose  of  direc- 
tion or  enquiry,  after  Novemher,  till  he  is  sum- 
moned,  at  «leyen  o'clock  at  night,  as  a  witness  to 
the  execution  of  this  codicil.  These  workmen 
wanted  money  v^  much  on  account  of  ^their  job, 
especially  at  Christmas  time,  yet  they  could  get 
none:  the  promise  was  that  they  should  hare 
some  as  soon  as  the  dteeased  was  well  enough  to 
sign  a  cheque.  Brown,  their  own  witness,  says 
en  the  fifteenth  interrogatory : — 

'^That  befiides  the  work  he  performed  under 
Witchell's  contract,  he,  at  the  same  time,  had 
ether  jobs  in  hand  for  the  deceased,  the  payment 
of  which  be  looked  immediately  to  her  for.  In 
respect  of  his  own  private  demand  against  the 
deceased,  he  several  times,  in  the  latter  end  of  the 
year  1825^  applied  to  Thomas  Gay,  and  also  to 
James  King,  to  get  his  bill  paid :  and,  in  respect 
of  the  contract  work,  he  very  often  about  the  same 
time  applied  to  Thomas  WitchelL  Thomas  Giay 
and  Sarah  King  both  said,  that  as  soon  as  Mrs. 
Bridges  was  well  enough  to  sign  a  draft  on  the 
banker,  the  money  should  be  paid  ;  and  Witchell 
said,  that  they  had  told  him  the  same  thing :  res- 
pondent was  very  much  distressed  for  want  of 
money.*' 

There  are  some  other  material  &cts  illustrative 
of  the  state  of  the  deceased.  In  the  latter  end  of 
December  Sir  Harford  Jones,  who  was  then  stay- 
ing at  Bristol,  went  over  to  Hambrook  Lodge  to 
visit  the  deceased,  but  did  not  get  a  sight  of  her ; 
and  Miss  King,  in  her  answers^  admitSv  the  fiict, 
stating :— 
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^  Hiat  she  went  up  staiis  twice  to  the  deceased 
in  her  chamber,  and  informed  her  that  Sir .  Har- 
ford Jones  was  there,  and^  upon  both  occasions^ 
ahe  brought  down  an  answer^  as  the  fact  was,  that 
the  deceased  declined  seeing  him,  sayings  she  was 
very  poorly  and  unable  to  bear  talking/^ 

Looking,  then,  upon  this  to  be  true,  here — at 
the  end  of  December — ^ihe  deceased  is  so  poorly, 
and  so  little  able  to  bejir  talking,  that  she  cannot 
see  the  person  to  whom,  above  all  others,  she  was 
most  attached, — whom  she  was,  probably^  most 
desirous  to  see — ^who  was  the  principal  object  of 
her  bounty — ^who  was, to  take  her  name^  and 
become  the  representatiTe  of  her  fiunily.  The 
fret  is  undisputed>  that  he  did  not  see  her. 

Another  circumstance  respects  Mr.  Russell^  her 
solicitor — ^her  man  of  business — ^to  whom  she  was 
constantly  a]^lying  as  long  as  she  w^  able :  up 
to  Ai:^u8t  she  used  to  go  over  to  Bristol  two  or 
three  times  a  week^  to  speak  to  him — ^he  is  since 
dead^  but  his  nephew — ^who  kept  his  attendance- 
book — proves,  that,  in  November^  his  uncle  was 
y&y  su^ious  to  see  the  deceased^  that  he  went 
over  to  Hambrook,  and,  on  his  return,  said,  ^'  that 
Miss  King  would  not  allow  him  to  see  the  de« 
ceased.^'  This  &ct  is  admitted  in  her  answers  to 
the  eighth  article : — 

^^  The  respondent  admits,  tliat  the  articulate 
John  Russell  did,  after  the  commencement  of  the 
aforesaid  illness  of  the  testatrix,  call  at  her  house 
^t  Hambrook  on  several  occasions,  as  she  believes, 
and  make  enquiries  after  her  health ;  and  be  may 
haye  made  other  applications  requesting  to  know 
when  he  might  see  her,  and  tf»t  he  was  told  by 
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the  respondent,  and  otherwise  with  her  know* 
ledge,  on  reference  first  had  to  the  testatrix  herself, 
that  she,  the  testatrix,  was  not  in  a  state,  meaning 
of  bodily  healthy  to  see  any  person  on  ordinary 
business,  such  as  that  usually  transacted  between 
persons  in  the  relation  to  each  other  of  the  de- 
ceased and  the  said  John  Russell,  or  to  attend  to 
any  such  business/^ 

Now  that  is  the  best  way  Miss  King  can  soften 
down  this  occurrence  in  her  answers;  and  it  is 
certain  that  Russell^  though  he  frequently  went  to 
Hambrook  Liodge,  never  got  access  to  the  de- 
ceased, after  she  was  confined  to  her  bed ;  and  the 
day  after  the  execution  of  the  codicil  Miss  K  ng 
sent  a  message  to  Russell,  ^^  that  Mrs.  Brydges  was 
much  in  the  same  state,  and  could  not  be  seen/' 

These  facts  infer  that  the  deceased  was  either  so 
ill  and  weak,  as  to  be  unfit  for  the  transaction  of 
ordinary  business^  or  to  seie  her  dearest  friends  ;  or 
else  there  was  a  fradulent  exclusion  of  those  in 
whom  she  had  confidence — Sir  Harford  Johes^  and 
Mr.  Russell^  her  solicitor :  if  her  state  were  such 
as  justified  their  exclusion,  she  must  have  been 
quite  unequal  to  business ;  otherwise,  an  interview 
could  only  have  been  denied,  in  order  to  effect 
some  clandestine  purpose. 

What,  then,  is  the  evidence  (and  a  most  impor- 
tant piece  of  evidence  it  is)  of  the  only  respectable 
witness — whose  visits  could  not  be  refused^-of 
Baker — ^her  superior  medical  attendant ;  he  is  the 
single  witness — ^having  access  to  the  deceased — 
that  is  left  to  Sir  Harford  Jones,  for  all  others  were 
either  shut  out,  or  disqualified  by  the  legacies 
given  them :  he  is  disinterested,  and  there  is  no 
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reason  to  doubt  his  impartiality ;  and  from  his 
profession,  he  is  able  to  form  a  sound  opinion :  he 
states  on  the  fifth  article : — 

''  That  he  attended  the  deceased  of  the  illness 
whereof  she  died,  commencing  his  visits  on  the 
26th  day  of  October,  1 825, ,  and  visiting  her  eight 
times  between  that  day  and  the  end  of  the  following 
month  of  November.  During  the  month  of  De- 
cember, he  visited  the  deceased  about  once  a  week ; 
deponent  visited  her  on  the  4th  of  January,  1826^ 
and  from  the  eleventh  day  of  the  same  month,  he 
visited  the  deceased  every  other  day  until  the  21st, 
whe9,  having  occasion  to  leave  home,  he  did  not 
see  her  again  until  the  31st  of  January,  after  which 
he  visited  her  daily  until  her  death.  When  the 
deponent  commenced  his  said  attendance  (on  the 
26th  of  October),  he  found  the  deceased  labouring 
under  visceral  decease,  to  which  she  had  been  for- 
merly  subject :  the  complaint  now  attacked  her 
with  increased  force,  and  had  a  very  evident  effect 
upon  her  bodily  strength,  and  also  on  the  facul- 
ties of  her  mind ;  both  of  which,  ft*om  the  com- 
mencement of  the  said  attack,  began  to  decline. 

» 

The  deponent  only  saw  the  deceased  out  of  bed 
once  (and  that  in  the  month  of  November,)  during 
her  lasj.  illness*:  and  from  the  reports  made  to  him, 
and  his  own  knowledge  of  her  debility,  he  does  not 
believe  she  ever,  after  that  time,  left  her  bed. 
From  the  first  of  deponent^s  said  attendance  (in 
October)  the  deceased  was  more  or  less  lethargic  ; 
but,  towards  the  end  of  December,  her  lethargy 
bad  very  much  increased;  so  much  so,  that  he 
almost  always,  in  his  after  visits  to  the  deceased, 
found  her  dozing,  and  in  a  state  of  stupor,  out  of 
which  he  found  a  difficulty  to  rouse  her.    From 
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the  month  of  October  even  the  deceased's  lethargy 
was  such,  that  the  deponent  did  not  attempt  to 
enter  into  conversation  with  her,  as  on  former  ocr 
casions  he  had  been  accustomed  to  do,  but  confined 
himself  to  the  mere  questions  which  related  to  her 
complaint :  to  these  questions^  and  particularly 
after  the  month  of  December,  the  deponent  had 
great  difficulty  in  obtaining  an  answer  firom  the 
deceased;  and  when  she  did  give  an  answer,  she 
was  frequently  corrected  by  Miss  King,  her  attend- 
ant ;  for  instance,  as  to  the  number  of  her  evacua- 
tions, which  the  deceased  frequently  forgot:  she 
also  forgot  how  time  passed ;  this  did  not  much 
surprize  deponent,  lying,  as  the  deceased  con- 
stantly did^  in  bed,  with  the  window  shutters 
dosed,  or  curtains  down :  the  day -light  was  ex- 
cluded :  on  this  account,  as  he  believes^  candles 
were  sometimes  lighted  in  her  bed-room  in  the 
day-time.  In  the  course  of  the  month  of  Decem- 
ber^ the  deceased  complained  there  was  a  man 
behind  her  who  was  pinching  her  back:*' — [her 
sufferings  in  her  back  are  admitted  and  described 
by  other  witnesses] — ^^  deponent  tried  to  talk  her 
out  of  this  idiea ;  but  to  no  purpose :  she  declared 
that  she  had  seen  the  man :  on  several  subsequent 
occasions  she  repeated  the  same  thing.  Ttie  de- 
ceased^ on  account  of  long  confinement  to  her  bed, 
contracted  an  ulceration  of  the  back^  which  dis- 
charged violently,  and  was  one  of  the  causes  of 
her  death.  Deponent  is  decidedly  of  opinion, 
and  believes,  that  the  deceased  vi'as  quite  unable 
to  attend  to  business  after  the  month  of  De^ 
cember,  1825:  he  cannot  depose  that  she  was 
incapable  of  the  least  degree  of  mental  application ; 
he  does  not  believe  that  she  was  capable  of  trans- 


PASROGATIVK  COURT  OF  CANTERBURY. 


271 


nctilig  business  of  a  aeriouB  nature,  or  which  re^ 
quired  mental  application,  at  any  time,  after  the 
month  of  October^  1825.  He  considers  that  the 
deceased,  if  she  had  been  roused,  might  have  been 
capable  of  giving  an  order  as  relating  to  her 
household  afiairs^  until  a  late  period  of  her  life^ 
but  not  capable  of  business  that  required  an  exer- 
tion of  the  mind.  He  found  it  impossible  to  keep 
the  deceased's  mind  fixed  to  a  pointy  when  he  had 
roused  her ;  for,  as  soon  as  she  had  answered  one 
question^  she  relapsed  into  her  lethargy,  and,  to 
pursue  his  enquiries^  it  was  necessary  again  to 
excite  her.^* 

This  seems  a  very  fair  representation,  and  this 
evidence,  from  an  impartial,  disinterested,  witness — 
competent  to  form  a  correct  judgment — and  sup-« 
ported  by  the  reasonable  probability  arising  from 
facts — sudi  as  her  long  illness,  her  extreme  de^ 
bility,  and  ike  dissolution  which  sp  soon  ensued—* 
leaves  the  condition  of  the  deceased,  as  to  capacity, 
in  a  state  extremely  doubtftil ;  and  it  agrees  with 
Miss  King's  admitted  conduct  as  to  Sir  Harford 
Jones  and  Mr.  Russell  not  seeing  the  deceased : 
it  certainly  is  not  so  conclusive  but  that  unsus* 
pected  witnesses — ^telling  a  consistent  story — ^might 
show  that  rousing,  aided  by  self-exertion,  would 
render  her  equal  to  a  slight  testamentary  act ;  but, 
coupled  with  the  character  of  the  deceased — ^the 
nature  and  magnitude  of  the  disposition — the  per* 
sons  in  whose  behalf  that  disposition  is  made — it 
requires  that  the  credit  of  the  attesting  witnesses 
diould  stand  unimpeached,  and  above  all  exception* 

I  cannot  but  agree  with  the  counsel,  that  if  the 
st(nry  to  which  those  witnesses — at  least  two  of 
diem«— depose,  is  fully  believed,   the  codicil  is 
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valid :  the  case^  however,  as  stated  at  the  outset« 
depends  upon  their  credit. 

The  throe  witnesses  are — Jao^es  King^  the  bro- 
ther of  the  party — Mary  Cunningham,  her  inti- 
mate friend — ^and  Witchell,  a  mason  who  slept  in 
the  house.  The  credit  of  the  two  first,  and  the 
efiect  of  the  circumstances  spoken  to  by  the  last^ 
are  the  material  enquiries ;  and  J  will  first  con- 
sider Witcheirs  narrative ;  in  point  of  character 
he  stands  unimpeached,  but  he  was  present  at  so 
small  a  part  of  the  transaction,  that  his  facts  are 
of  little  weight :  his  evidence  is  of  the  following 
tenor : — 

^'During  the  two  last  years  of  the  deceased's 
life,  he  had  been  constantly  employed  by.  her  in 
and  about  her  residence ;  and  by  reason  thereof  he 
slept  in  deceased's  house.  At  about  eleven  o'clock 
of  the  night  of  the  25th  day  of  January,  1826, 
deponent,  being  in  bed  at  the  deceased's  house, 
was  called  up  by  her  servant,  Thomas  Gay,  who 
told  him  that  .Mrs.  Brjdges  desired  he  would 
come  up  into  her  room  to  witness  a  codicil  to  her 
will :  deponent  is  certain  that  it  so  happened  on 
the  S5th  of  January,  because  on  the  next  day,  the 
26th,  he  received  from  Miss  King,  who  lived  with 
deceased  as  her  companion,  250/.  in  part  payment 
of  his  contract :" — [This  has  the  appearance  of  a 
conciliatory  act,  as  Witchell  was  much  in  want  of 
money  :] — '^  deponent  dressed  himself  as  quickly 
as  he  could,  and  went  up  into  deceased's  bed- 
room ;  besides  the  deceased,  who  was  in  bed  ^  pil« 
lowed  up,'  he  found  there  his  fellow-witnesses> 
James  King,  Mary  King,  and  also  Miss  King>  and 
Thomas  XjSay .  Deponent,  on  so  entering  the  bed- 
room, went  round  to  the  bed-side>  where  Jamea 
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King  was  standing,  and  Mary,  Cunningham  n^ar 
hiin*  Jamed  King^  holding  a  book  with  a  paper 
on  it  before  the  deceased,  asked  her^  ^whether 
what  he  had  written  was  to  her  liking/  The 
deceased  answered,  *  perfectly  so,'  or,  *  quite  so/ 
James  King  then  handed  a  pen  to  the  deceased, 
and  she  wrote  her  name  at  the  foot  of  the  paper 
held  before  her  as  aforesaid.  Having  signed  it> 
deceased  said  to  Miss  King,  ^that  will  do/  When 
this  was  done,  James  King  took  the  paper  to  a  table 
near  the  bed^-side,  and  handed  the  pen  to  Mary 
Cnnningham,  who  signed  her  name,  as  did  alsd 
deponent^  (the  pen  being,  in  like  manner,  handed 
to  him  by  James  King,)  as  witnesses;  and^  after 
them,  James  King  himself.  After  the  said  paper 
had  been  so  witnessed,  James  King  read  over  the 
dause  of  attestation  to  deponent.  At  this  time  the 
deceased  asked  Miss  King,  Whether  it  was  not  time 
for  her  to  take  her  medicine;  and  deponent  left 
Che  room^  and  went  to  bed  again.  At  the  tinie* 
that  James  King  read  the  clause  of  attestation  to 
deponent,  he  also  told  him  that  the^  paper  so  wit^ 
nessed  was  a  codicil  to  the  deceased's  will,  whereby 
his  (King's)  sister  was  left  ten  thousand  pounds/' 

This  witness  is  then  called  upon  to  depose  as  to 
eapacity ;  and,  afi:er  identifying  the  codicil,  says : — 

*^  Majry  Brydges^  the  deceased^  was,  at  the  time 
ef  her  approving  of  and  signmg  her  name  to  the 
staid  paper-writing,  or  codicil,  and  during  the 
whole  time  of  deponent  being  present  on  the  even- 
ing or  night  of  the  25tb  day  of  January^  of  sound, 
perfect,  and  disposing  mind,  memory,  and  under- 
standings and  talked  and  discoinrsed  (what  little 
deponent  heard  her  sayon  such  occasion)  rationally 
and  sensibly/^ 
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On  the  QQi  interrogatory  he  answers—**'  liiat  the 
deceased  ke^^  her  room  from  about  September^ 
1825,  until  her  death ;  and  she,  generally,  kept  her 
bed  during  that  period.  Respondent  was  only 
once  in  deceased's  bed-room  between  the  November 
preceding  and  the  time  of  her  death,  save  the  time 
of  the  execution  of  the  codicil  aforesaid.  On  such 
single  occasion,  and  also  when  the  codicil  was 
executed,  deceased  was  in  bed  :  he  never  saw  her 
between  November  and  her  death  out  of  her  room; 
or  at  any  other  time  than  the  two  occasions  de^ 
posed  of.  The  respgndent  never  saw  the  deceased 
in  a  state  of  stupor.  On  the  first  of  said  two  oc* 
casions  of  his  seeing  deceased  in-  her  bed,  which 
happened,  as  he  believes  and  best  recollects,  in  the 
November  preceding  her  death,  the  deceased  sent 
for  him,  ttnd  gaye  him  directions  for  raising  a 
wall.  On  the  latter  occasion  she  executed  the 
codicil.  At  the  time  she  executed  the  codicil  her 
head  hung  heavily ;  but  she  acted,  as  it  appeared 
to  respondent,  entirely  of  her  oWn  accord,  without 
being  roused  thereto,  or  showing  unwillingness, 
or  irritation.^* 

And  on  the  7th  interrogatory — ''  he  cannot  recol- 
lect that  he  saw  the  deceased  on  any  other  than  the 
two  occasions  deposed  of  between  the  end  of  Octo^ 
ber,  1825,  and  her  death,  and  he  believes- that  he 
did  not:  on  both  such  occasions  the  deceased's 
mental  faculties  did  not  appear  to  him  to  be,  and 
he  believes  the  s^me  not  to  have  been,  weakened, 
Qor  her  memory  impaired..  Respondent  forming 
his  belief  on  what  passed  between  himself  and  the 
deceased,  and  on  what  was  done  by  her,  on  the 
two  occasions  deposed  of,  swears  to  'bis  positive 
beliefi  that  the  deceased  was,  at  such  times,  in  a 
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uoodhion  to  attend  to  the  bucdness  which  was  theii       ^^^^ 
spoken  aboat  and  transacted  ;  and  he  knows  not^     bmlart 
saaA  nefver  heard,  and  has  no  reason  to  believe,  that    ^ 
the  fecnlties  of  the  deceased  ever  fiuled  her^  so  as 
to  nnfit  ber  for  bnsbess/' 

The  whol^  of  this  aceonnt  given  by  Witchell^ 
and  the  fads,  prove  nothing  that  can,  I  think^ 
be  deemed  at  dl  sufficient :  what  passed  might  as 
well  Bpplj  to  a  draft,  as  to  a  codicil :  all  he  hears 
tfe  deoen^ed  say  respecting  the  paper  is— ^^  quite 
BO,^^  and  *'  that  will  do,'' — all  he  sees  her  do  is 
writing  a  paper  on  a  book ;  but  it  seems  to  me  by 
no  means  clear  that  he  could  see  whether  th^re 
was  any  signing  at  all  of  the  codicil^  or  of  any 
-odier  paper — it  is  not  impossible  that  an  imposir 
tien  and  ccmtrivanee  were  practised  on  this  drowsy 
pereon  just  called  from  his  bed.  How  are  the 
parties  placed,  aeeording  to  James  King^s  own  ac- 
count, <m  the  seventeenth  interrogatory?  Sarah 
King  is  standing  close  to  the  deceased,  one  hand 
bdiind  Ae  pillow,  the  other  holding  Ibe  candle^-* 
James  King  is  next  to  her,  fronting  the  deceased^ 
holding  the  book  deskwise,  (that  is  sloping  up)  df 
course  leaning  over  the  bed--Cunningham  next  to 
him  fronting  the  deceased — ^Witchell  next  to  faer 
also  fronting  the  deceased ;  so  that  there  were 
four  persons- standing  by  the  side  of  the  bed,  and 
WitvAieU  was  the  frnthest  ftt>m  the  deceased,  and 
most  have  been  near  the  bottom:  it  is  hardly 
possiUe  that  be  could  see  the  actual  writing — 
aearcdy  the  paper — so  as  to  distinguish  what  it 
was,  whether  a  codicH^  or  a  drafts  or  wheAter  any 
thii^  was^  in  fiu^t^  written — still  less  whether  the 
name  was  previoudy  written,  and  a  mere  dry  p^i 
pttt  into  the  deceased's  hand.    Whethw  there  is 
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182a  room  for  die  Court  to  suspect  any  such  deceptiMi 
must  be  diecided  on  a  yiew  of  the  case  in  adl  its 
bearings ;  but,  in  a  clandestine  transaction  at  mid-^ 
night,  where  parties  are  helping  themselves^  they 
are  exposed  to  all  suspicions :  I  only  say  that  it  is 

'^"^  not  impossible  that  no  signature  was  th«i  made-* 
they  must  remove  all  doubts:  the  eflfect  of  Wit^* 
chdl's  testimony-T^iving  him  full  credit  for 
honest  intentions — goes  but  a.  short  way  towards 
proving  capadty  ;  he  was  suddenly  called  upv  and 
was  only  in  the  room  about  five  minui»:  he 
i4>eaks  to  no  act  of  reading  over — ^to  no  act  of 
seaUng — to  no  desire  that  any  person  should  at- 
test— ^to  no  words  of  publicatio»r— ''  she  sud 
httle — her  head  hung  heavily/-* 

It  comes,  then,  to  the  evidence  of  the  lH*other, 
and  of  the  female  frigid  of  the  person  principally 
benefitted;  and,  under  all  die.  circumstances 
already  advarted  to,  it  would  be  t^ardly  safe  to 
trust  to  the  statement  of  such  biassed  witnesses.  It 
is  said  that  it  was  not  improbable  the  deceased 
might  wish  to  employ  the  brother  of  Miss  King 
to  draw  up  this  codicil ;  and — ^perhaps  it  would 
not  have  been — if  the  alteration  had  been  slight*; 
but  if  she  intended  ta  make  an  alteration  to  such 
an  extent — ^to  revoke,  so  materially,  thei  bequests 
to  Sir  Harford  Jones — it  would  have  been  more 
consistent  with  the  shrewd  and  cautious,  character 
of  the  deceased  to  l^ave  had  professional  assist- 
ance— either  her  own  confidential  solicitor — ^Mr. 
Russellr— or^  at  least,  some  other  attorney.  On  t^ 
other  hand,  if  a  fiis^udulent  imposition  yrere  i^r 
tended,  professional  aid  i(ypuld  be  <^refuUy  ex* 
eluded  :  Miss  King  and  these  parties  ^ould  (ttljf 
trust  her  brother^  and  her  friend,,  to  prove  the  ^m^- 
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|MirtaDl  facfs:  nor  wonld  they  Venture  to  hav^ 
respectable  ne^hbours,  nor  disinterested  persons 
t^  atiest-^diey  would  not  place  the  transaction 
in  the  middle  of  the  day — they  would  choose  the 
hbur  approaching  to  midnight,  and  would  call  the 
iilaaon  ont  of  bed  merely  to  be  present  at  the  sig* 
i;iature  and  nothing  more:  the  persons  engaged, 
and  the  time  chosen,  are  at  least  as  consistent 
with  frauds  as  with  fiurness  ;  isind  the  whole  has 
«  most  sosfncious  appearance. 

Anollier  circumstance^  with  respect  to  time, 
.strikes  jne  as  pointing  to  fraud ;  the  preparation^ 
and  execution,  took  place,  during  the  absence  of 
Bakeri — he  had  attended  the  deceased  from  the 
26th  of  October^   1825^  eight  times  by  the  end 

of  November — about  once  a  week  in  December-^ 

• 

oft  the  4th  of  Jfimuary ; — but,  frcnn  the  11^  to 
the  21st  of  January,  his  visits  had  been  on  every 
second  day ;  and  it  is  to  his  opinion^  and  not  to 
Hay's^  tlmt  Miss  King  refers  in  writing  to  Sir 
•  Harford  Jones,  on  the  14th  of  January,  in  the 
letter  already  mentioned.  On  the  21st  of  Januiary 
Baker  had  occa^on  to  leave  home,  and: did  not 
return  till  the  31st:  this  ten  days'  absence,  during 
which  his  visits  on  alternate  days  were  discon- 
tinued, could  hardly  have  been  unknown  to  these 
.parties — the  time  was  opportunely  selected  for 
obtaining  this  Codicil — the  deed  Was  done  during 
the  absence  of  this  medical  attendant-^he  only 
disinterested  person  who  had  access  to  the  de- 


The  thne  chosen  then,  added  to  the  other  cir- 
cumstances^ tends,  considerably  to  increase  the 
,  suq^cion^  and  to  excite  the  doubts  and  jealousy  of 
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the  Court :  nor  is  that  suspicion  mudi  diminidMd 
by  that  which  has  much  been  relied  on^  vis.  Hay's 
telling  JB^ker  on  his  return — ^^  that  Mrs.  Brydges 
had  repeatedly  enquired  for  him — that  she  waa 
desirous  of  their  joint  opinion,  whether  she  could 
recoyer — that  he  had  given  his  opinion  she  could 
not :''  and  Miss  King's  declwation,  ^*  that  the 
deceased  had  become  qmte  resigned;  and,  re- 
peatedly^ regretted  the  respondent's  absence/' 

In  the  fir^  place,  this  is  at  yariance  with  the 
deceased's  unwillingness  to  see  Baker ;  but,  in  the 
next  place,  the  assertions  of  Hay,  and  Miss  King, 
are  no  proof  that  such  an  enquiry  was  ever  made 
by  the  deceased.  Hay  was  aware  of  die  codicil 
brfore  the  deceased's  deaths  and  it  is  not  likely 
that  his  1,000/.  l^acy  was  concealed  from  him ; 
wheUier  he  was  or  was  not  actually  a  party  to  the 
making  the  codicil-^-whether  he  represented  the 
enqiiiry  to  have  been  made  by  the  deceased 
herself  directly  to  him^  or  through  Miss  King, 
does  not  appear :  the  latter  is  consistent  with  the 
evidence  of  Baker  on  the  dighteenth  interro- 
gatory : — 

^^  When  the  respondent  resumed  his  attendance 
on  the  deceased  on  the  31st  of  January,  Mr.  Hay 
UAd  him,  as  Miss  King  did  also,  that  the  deceased 
had  repeatedly  enquired  for  him  in  his  absence ; 
and  that  she  was  desirous  of  having  resqpondent's 
and  Mr.  Hay's  opinion  as  to  the  probability  of  her 
recovery.  Mr.  Hay  said,  that  he  had  given  it  as 
his  opinion  that  she  could  not  recover ;  and  Miss 
King  said,  that  the  deceased  had,  since  that  com- 
munication, become  resigned.  He  does  not  re- 
collect that  it  was  said  that  the  deceased  was  much 
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uttecteA  at  the  report  of  her  danger.  Miss  King 
said,  that  deceased  had  repeatedly  regretted  re- 
iapondent's  absence/^ 

If  a  fraud  had  been  cflfected^  Miss  King — ^aware 
ihat  a  codicil  was  to  make  its  appearance — ^would 
be  anxious  to  pave  the  way  for  it^  and  to  suggest 
drcumstances  thai  should  render  it  more  probable, 
and  be  a  sort  of  announcement  of  the  act — such 
as  representations  of  the  deceased's  resignation: 
while,  on  the  other  hand,  if  all  had  been  fair,  and 
the  deceased  quite  capable^  why  did  they  not  dis- 
close to  Baker  that  a  codicil  had  been  made^  even 
though  they  did  not  mention  the  contents  ? — why 
did  they  not  take  the  first  moment,  on  the  31st  of 
January^  to  desire  Baker  to  see  the  deceased — to 
satisfy  himself  that  she  was  capable — and,  if  pos- 
sible^ to  rouse  her,  and  to  remind  her  of  the  trans- 
action^ and  get  a  recognition  that  she  had  done 
some  testamentary  act? — ^but  they  never  said  a 
word  on  the  subject  till  two  days  before  her  deaths 
and  I  therefore  do  thinks  that  those  declarations  to 
Baker  might  be  nothing  more  than  a  mere  colour-^ 
able  preparation  for  the  production  of  the  codicil — 
they  are  not  inconsistent  with  the  incapacity  of 
the  deceased,  and  the  fraudulent  procuring  of  this 
codicil — they  tend  but  little  to  remove  suspicions. 

I  approadi,  then^  the  other  two  attesting  wit* 
nesses^  the  chief  of  whom — the  writer  of  the  codicil 
— ^18  James  King — ^the  brother  of  the  principal 
l^fatee— a  young  man  twenty-six  years  of  age — 
an  accountant^  or  clerk  to  a  merchant  at  Bristol — 
his  salary  is  70/.  a  year^  and  he  has  perquisites 
that  make  it  amount  to  100/. :  owing  to  some 
family  inisfortunes^  about  ten  years  ago,  he  went 
into  service  for  a  year  and  a  half,  he  then  became 


1828. 

HiLA&T 

TBRMy 

4th 


Brydom 
Kims. 


680 


GAStf   DBTIHtAIINBD    IM   THE 


182& 

HlLAftV 
TUIM, 


Bkydobs 
Kiii«. 


aclerk  in  a  counting-house  for  several  years^  and^ 
subsequently,  after  having  been  at  hcmie  for  some 
time,  he  has  been  for  four  years  in  his  present  em- 
ployment. There  is  nothing  in  this  to  the  dis- 
credit— ^it  is  rather  to  the  credit  of  his  steadiness 
and  abilities  :  that  his  abilities  are. not  inconsider* 
able  may  be  collected — not  only  from  his  success 
in  life — ^but  also  from  his  deposition :  he  is  not 
stupid  J  nor  ignorant,  so  as  to  be  incapable  of  con- 
ducting such  a  transaction — whether  the  transaction 
was  fair,  or  whether  it  was  a  contrived  fraud  and 
conspiracy ;  but  it  is  one  thing  to  be  equal  to 
trump  up  a  plausible  story ;  and  another — aud  far 
n^ore  difficult — to  make  it  probable,  and  consistent 
in  all  its  branches^  more  especially  where  it.  is 
pecessary  to^have  colleagues — who  are  to  fit  in  the 
different  parts  to  each  other — and  yet  to  avoid  the 
appearance  of  confederacy :  they  may  preconcert 
some  of  the  main  features^  but^  if  the  story  be  not 
true,  detection  will  unexpectedly  peep  out  in  some 
collateral  or  incidental  points,  which. had  not  beea 
sufficiently  arranged. . 

By  these  tests  I  propose  to  examine  the  evi-^ 
dence,  and  shall  begin  with  the.  account  given  by 
James  King,  and  then  proceed  to  that  given  by 
Mary  Cunningham.  The  Court  will  see  what 
improbabilities,  what  contradictions,  what  circum- 
stances of  suspicion  there  are,  and  whether,  on  the 
whole.  It  can  venture  to  repose  .full  confidence  in. 
their  testimony.  I  may  first  observe  that  King  is 
not  merely  a  brother  giving  evidence  for  a  sister^ 
but  he  is  the  manager  of  the  suit — ^he  applied  to 
wery  witness — and  was  active  in  procuring  their* 
attendance — it  is  his  own  act, — his  own  cause — 
if  ]Mjs9  King  faik,  it  is  difficult  to  say.  that  he 
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may  not  be  responttble  for  the .  expences ;  bat,  at 
least,  bis  credit  must  be  strictly  exanuDed :  he 
states:— 

''  That  haying  b^en  sent  for  in  the  middle  of  the 
day  of  the  twenty-fourth  of  January,  he  arrived  at 
Uambrook  Lodge  about  seven  o'clock  in  tlie  even- 
ing ;  he  took  some  refreshment,,  and  was  then 
fetched  into  the  deceased's  bed-room :  his  sister, 
Gay^  and  the  maid-servant  were  in  the  room^  but 
the  latter  soon  left  iV^ 

He  goes  on  making  the  deceased  in  the  most 
perfect  mind,  not  only  full  of  intelligence  but;  of 
activity  and  alacrity  : — 

''^The  deceased,  on  perceiving  deponent^who 
went  up  to  the  bed-side^  said  to  him,  '  Mr.  King, 
I  have  been  waiting  for  you ;  I  am  glad  you  are 
eorne^  for  1  have  a  great  deal  upon  my  mind  which 
I  rmust  do  before  my  death :  you  know  what  I  have 
often  promised  to  your  sister,  and  I  cannot  think 
of  leaving  her  •  to  the  mercy  of  Sir  Harford  Jones 
after  my  death  r  I  have  sent  for  you  for  the  pur- 
pose of  penning  down  what  I  wish  to  do.  for  your 
sister,  Thomas  Gay,  and.  thoie  firiends  who  have 
been  so  kind  and  attentive .  to  me  during  my  ill- 
fiess :  I  am  sensible  that  I  cannot  recov^,  and  my 
Doctor^  Mr.  Hay^  has  told  me  that  I  cannot  possi- 
bly live  many  days ;  I,  therefore,,  wish  you  to  sit 
down^  and  write  what  I  shall  tell  you/  '^ 

Now  all  this  is  very  good,  if  it  be  true ;  but  it 
JBiakes  the  deceased  of  a  very  perfect  and  alert  un- 
deffstanding.at  ibis  time. 

'*  Deponent^  in  reply,  told  the  deceased  that  he 
was  incompetent  to '  perform  what  she  required  of 
him,  as  he  had  never  done  such  a  thing  as  to  make 
a:  will,  and  he  was  quite  igQonmt  of  the  form  of 
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words  wbich  were  (as  he  believed)  necessary  to  ht 
used  in  drawing  up  such  an  instrument ;  that  if  it 
was  her  inta:ition  to  alter,  or  add  to^  her  will, 
she  had  better  send  for  Mr.  Russell  (meaning 
deceased's  attorney)  as  a  proper  person  for  the 
purpose/' 

This,  again,  is  inery  fidr,  if  it  is  but  true. 

'^  The  deceased  said,  in  answer,  that  she  had  a 
reason  for  not  sending  fw  Mr.  Russell ;  it  was 
because  she  did  not  choose  all  the  world  to  know^ 
befwe  her  deaths  what  her  intentions  were.'' 

She  had,  however,  trusted  Mr.  Russell  to  make  a 
codicil  for  her  in  April. 

'*  Deponent  rejoined,  saying,  ^  he  thought  it 
would  be  illegal  for  him  to  do  it  (meaning  to  make 
deceased's  will  or  codicil) :  she  replied,  ^  not  so^ 
you  are  fully  competent  to  write  any  thing  I  may 
tell  you,  and  were  I  to  call  in  a  stranger  passing  in 
the  street  to  write  it,  it  would  be  as  Ic^^ad  as  if  done 
by  Mr.  Russell.'  Deponent  then  consented^  and 
sat  down  at  a  table  close  to  deceased's  bed-side, 
upon  which  the  deceased  directed  Sarah  King  (who 
witfi  Thomas  Gay  had  been  present  during  the 
aforesaid  ocmversation)  to  fetch  pen,  ink,  and  papen 
As  soon  as  the  deponent  was  furnished  with  the 
matmals  for  writing,  and  ready  to  begin^  the  de- 
ceased, sitting  up  in  bed  supported  by  pillows, 
without  further  pre&oe^  began  to  dictate,  and 
dictated,  *  I,  Mary  Brydges,  of  Hunbrodk  Grove, 
in  the  County  ct  Gloucester^  spinst^,  do,  in  addi- 
tion to  my  will' — ^which  the  deponent  committed 
to  writing." 

He  was  quite  ignorant  of  tiie  law,  but  he  follows 
her  dictation. 

^'  Either  at  this  period,  or  before  the  deponent 
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b^an  to  write  (he  cannot  now  be  certain  which),       1^28. 
tiie  deceased  gave  Sarah  King,  his  sister,  her  keys,     hiuay 
and  desired  her  to  go  and  fetch  '  the  codicil^  made   ^^^ 
by  Mr.  Russell,  for  your  brother's  gOTemment/       — 
&trah  King  accordingly  left  the  room,  and,  in         «. 
about  five  minutes,  returned  with  the  codicil^  now      ***■• 
marked  B,  dated  on  the  15th  of  Aprils  1825 :  when 
Sarah  King  brought  in  the  said  codicil^  she  handed 
ft  to  the  deceased,  who  thereon  desired  that  it  might 
be  given  to  deponent ;  this  done,  the  deceased  pro* 
ceeded,  saying,  *  I  musrt  b^in  vnth  your  sister,' 
and  she  then  dictated  the  words — ^  I  give  and  be- 
queath to  iny  sincere  friend^  Sarah  King,  the  sum 
of  ten  thousand  pounds,'  which  die  deponent  com- 
mitted to  writing ;  and,  referring  to  the  codicil  B, 
added  therefrom  the  words,  ^  to  be  paid  to  her^ 
her  faeirs^  executors,  and  administrators :'  the  de- 
ceased went  on — ^^  and  also  my  gold  watch,  and 
chain,  and  my  little  dog^'  which  deponent  also 
wrote  down,  as  he  likewise  did  the  further  words 
dictated  by  &e  deceased  in  respect  of  such  l^facy  * 
to  his  sister,  namely,  ^  for  her  long  and  kind  atten- 
tion,^ or  to  such  effect.    The  deceased  then  dicta- 
ted a  legacy  of  one  hundred  pounds  to  Eliza  King, 
and  to  John  King  (me  hundred  pounds^  and  her 
bay  colt,  which  deponent  reduced  into  writing. 
She  next  dictated  a  l^acy  of  one  thousand  pounds 
to  John  Hay^  calling  him,  in  addition,  '  her  medi- 
cal attendant^  for  his  kindness  and  unremitting 
attention,'  or  words  to  that  eflfect,  which  deponent 
wrote  down  ;  and  deceased,  adverting  to  a  circum* 
stance  wherein  Mr.  Hay  had  assisted  her  with  a 
loan  of  money,  asked  deponent^  *  whether  he  re- 
collected it,  and  further  said,  how  attentive  Mr. 
Hay  had  been  in  his  visits/    The  deceased  next 
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dictated  a  l^acy  of  .fifteen  hundred  pounds  to 
Thomas. Gay^  calling  him  ^  her  faithful  servant ;' 
which  legacy  deponent  also  reduced  into  writings  as 
he  did  the  fiirther  bequest  to  him  of  a  grey  car- 
riagp-mare^  and  a  cart :  after  this  the  deceased 
went  on  to  speak  in  terms  of  commendation  of 
Thomas  Gay, — ^  that  she  made  such  bequest  in 
consequence  of  his  long  services,  and  the  accident 
he  had  met  with'  (which  depqnent  believes  to  be  a 
rupture) .  .  Deceased  then  said^  that  she  must  con- 
sider her  other  servants^  and  directed  him  to  set 
.them  down  for  thirty  pounHs  a-piece,  which  he  did^ 
[The  deceased  next  said,  ^  that  she  wished  to  name 
bim^  the  deponent  ;^  on  which  he  ob8erved>  ^  that 
he  could  not  be  a  l^fal  witness  to  the  codicil 
if  she  did.  so/  '^ — ^He  was,  therefore,  learned  in 
law  in  that  respect. 

.  *'  The  deceased  replied,  '  she  was  sorry  for  it  ;^ 
find  observed  that  that  (meaning  what  she  had  dic- 
tated) was  all  she  had  to  say.  The  deponent  then 
said^  that  he  would  read  to  the  deceased  what> 
.from  her  dictation,  he  had  written ;  and  did,  au- 
dibly ^nd  distinctly,  read  the  same  all  over  to  her 
in,  the  presence  of  his  said  sister^  and  Thomas  Gay^ 
.who  had  been  present  during,  the  dictation  afore- 
said^ or  Qearly  the  whole  time  thereof^  one  or  the 
other  ^occasionally  leaving  the  room,  but  for  short 

intervals, only.  The  deceased,  during  the  readings 
from  time  to  time  said,  ^  very  good,^  and  nodded 

her  head,  and  smiled^  and  generally,  by  such  her 

expressions  and  manner^  approved  of  the  contents 

of  the   paper :    having  ended  the  readings   the 

deceased  desired  him  to  make  a  fair  copy  of  the 

paper,  and   added,   *  we  must  have  it  properly 

attested ;'  and  said^  '  that  she  wished-  the  d^po- 
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nent — ^Thomas  Witehell~€tnd  Mary  Cunningham 
(who  were  both  in  the  house)  to  witness  it.    The 
deponent  then  immediately  proceeded  to  make  and 
made  a  feir  copy  of  the  draft  so  approved  of,  and 
haying  completed  it,  he  read  it  over  to  the  de^ 
ceased  aloud,  and  then,  at  her  desire,  handed  it  to 
her:  the  deceased,  sitting  up  in  bed,  read  it  to 
herself,    and  in  so  doing   observed,   ^that    dhe 
doubted  whether   she  had  sufficient    money  un^ 
appropriated  to  pay  the  legacies  she  had  tt^reby 
bequeathed,  and  then  directed  deponent  to  write 
down^  that  the  I^cies  she  had   given  by  the 
said    paper    were    to   be    padd  out    of    the  le 
gacy  of  thirty  or  thiily^five  thousand  pouttds  (he 
forgets  which)  bequeathed    by  her  will'  to  ^ir 
Harford  Jones/    The  deponent  accordingly  added^ 
at  the  foot  of  the  draft,  a  clause  to  the  effect  dic- 
tated by  the  deceased,  and  having  done  so,  he  itead 
over  to  her  the  said  additional  clause  in  an  audible 
and  distinct  manner^  and  she  approved  thereof  in 
general,  terms^  adding,  *  that  it  was  too  late,  and 
that  she  was^  too  much  fiitigued,  for  a  Mr  copy  to 
be  made  that  night/    The  deceased  also  desired 
the  deponent  ^  to  destroy  the  fair  copy  made  as 
aforesaid  (which  he  did  by  putting  it  into,  the  fire 
in  deceased's  bed-^room),  and  to  ta&e' the  said  draft 
away  withbim^  and  bring  it  fiurly  copied  to  her 
the  next  day ;'  and  then  told  Sarah  King  to  carry 
'Mr.  Russell's,  codicil'  back  to  where  she  took 
itjfrom.     The  dsponentthen^  having  first  drawn^ 
at  the  deceased's  desire^  a  chequeupbn  her. banker 
4br  the  iSum  of  three  bundled,  and  twenty-five 
pounds,  in  fiivorof  his  sister  Sarah  King,  to  .pay 
the  various  sums,  due  to  the  deceased's,  tradesmen^ 
4oQk  Ins  ledxt^'*  .Here  iaisalso  inserted  on. . the 
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mai^iD  of  thiB  depoBition  the  following  passive  ^-^ 
^^  Having  first,  on  a  separate  paper^  copied  from 
the  codicil,  marked  B,  the  form  of  words  to  be 
used  as  revocatory  of  Sir  Harford  Jones^  legacy^ 
which  form  the  deponent,  with  a  slight  variation^ 
adopted  in  making  the  copy  to  be  deposed  oV^ 
That  exphmation  was  rather  necessary,  because 
the  revocatory  clause  in  the  two  instruments  are, 
expressed  in  tiie  same  words. 

Now,  in  this  representation,  for  this  is  the  ac- 
count iji  what  passed  on  the  night  when  the  instruc- 
tions were  taken,  there  is  as  alert  a  testatrix  as 
fiuicy  can  suppose :  she  enters  into  long  conversa- 
tions, and  explanations,  and  dictates  every  part 
of  the  paper.  James  King  was  so  ignorant  of 
forms,  tfiat  he  was  unwilling  at  first  to  draw  up 
the  instrument,  and  as  Miss  King,  in  her  affidavit 
of  scripts  before  the  commencement  of  the  cause, 
swore  that  the  deceased  had  dictated  it,  James 
King  is  anxious,  in  every  part  of  his  deposition,  to 
show  that  the  whole  proceeded  fi*om  her :  she  was 
not  only  mentally,  but  bodily,  ala't; — she  is  alive 
to  every  thing  diat  is  going  forward — she  not  only 
sends  for  her  former  codicil,  but  she  hands  tJie 
keys — the  fwmer  codicil  is  delivered  to  her^— «o 
that  she  must  have  had  the  free  use  of  her  hands 
and  'arms — she  not  only,  firom  time  to  time  during 
the  reading,  says  ^'  very  good,''  but,  in  spite  of  the 
dneadful  state  of  her  back,  she  nods  her  head  and 
flmilesp—afterwards  James  King  makes  a  fiiir  copy^ 
and  ieads.it  to  the  deceased — ^then,  at  her  desire, 
hands  it  to  her,  and  she,  sittiiigup  in  her  bed,  reads 
it  over  to  herself;  there  is  not  the  slightest  apparent 
4il$6idty. either  in  sitting  up^  or  readings  the  paspw 
overT— tbore  is  no  allusion  to  the  darkness  of  the 


yoom,  or  to  the  candle-light,  and  there  is  no  men-  ^^^ 

tion  of  any  spectacles  in  this  part  of  the  evi-  hilart 

dence.    The  instrument  itself,  marked  D,  is  in  a  ^^J^^ 
small  and  rather  cramped  hand,  and  it  begins  in 

these  terms :—  "^'^ 

Kuro. 

SfrfiaCer 

^^  I  Afe  nndefsigned  Mary  Brydges  ^  (^  H.  6.  in 

Pniih  of  Wintflrbon 

the  A  County  of  Glocester  in  addition  to  my  last 

will  dated  the  — —  day  of do  now  in  sound 

mind  and  intellect  make  this  codicil:'' — 

This  is  the  commencem^it  of  the  codicil,  and 
it  is  quite  fairly  and  r^ularly  written ;  it  hardly 
needs  a  correction,  except  the  introduction  of  tli^ 
formal  words  of  the  ^*  pioish  of  Winterbom/'  and 
of  ^^ Spinster:''  and  the  deceased  was  so  capable 
that  she  could  dictate  a  paper  of  this  description 
without  its  requiring  any  alteration. 

Hayings  diiqK>sed  of  these  legacies — amounting 
altogether  to  13,000/.^— she  begins  to  doubt  whe. 
ther  she  had  sufficient  to  pay  them  without  re* 
ducing  the  legacy  to  Sir  Harford  Jones  of  35»000/, 
8t€)€k  to  20^0002.  stock.  Now  die  deceased  was 
worth  between  50,000/.  and  60,000/.— was  shrewd, 
and  well  acquainted  with  her  concerns,  and  she 
bad  only  disposed^  by  her  will,  of  about  3,000/. 
in  adiUdon  to  the  bequest  to  Sir  Harford  Jones : 
it  was  strange,  then,  that  she  should  doubt,  bat 
H  is  not  strange  that  the  Kings  should  not  be 
qnite  aware  ci  the  extent  of  her  property,  and 
^ould  think  it  more  safe  to  reduce  that  l^acy. 
This  revocatory  alteration  rendered  a  ftesh  copy 
iiecessary^  but  the  deceased  becoming  fatigued, 
flesbed  it  to  be  mkde-the  next  day ;  the  fair  copy^ 
which  had  been  written  prior  to  the  change  in 
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1628:  the  amouat  of.Sir  Harford  Jones'  legacy  being 
HiLAny  thought  of,  was  unfortunately  destroyed — ^why :  it 
^thSaSin:  ^^'^''^  hsLYt  been,  no  satisfactory  reason  appears. 
She  was  not,  however,  so  &itigued  but  tW  she 
could  sign  a  cheque  for  325/. — a  largQ  sum — and) 
if  this  stoiy  af  the  draft  were  true,  it,  collaterally, 
t4^ould-  support  the.  capacity ;  at  all  events^  as  I 
have  before  remarked^  the  money  was  ve»y  conve- 
nient, and  therefore  conciliatory  to  Witchell. 

Now  I  do  .feel  a  gr^t  difficulty  In  bringing  up 
my  moral  conviction  to  a  belief  of  all  these  cir- 
cumstances, considering  the  condition  of  the  dcf- 
inacaaepreg.  ccascd.  MhsA  part  of  them  may  be  true  I  canAcrt 
^SralSS  T  undertake  to  say ;  but,  that  none  of  theija  were 
^"fti^JSt  th^^wn  in  for  the  purpose  of  giving  :the  deceased 
on  the  attest,  the  appearance  of  more  volition  and  capacity  than 
alone,  theM  shc  possesScd  at  that  time,  I  cannot  persuade  my« 
Sb^d"^  self;  and,  unless  1  can  bdieve  the  whole,  I  must 

£iuha^  ^    "^*  '"^'y  ^^  ^^y  P^^  •  ^'  ^  ^^  enough  if  the  Court  "* 
credit,  no  part  is  not  couviuced  that  the  witnesses  are  beyonci 

dence^^    sUspiciou ;   aud^   in  my  judgment^  the  credit  (^ 
^'^'^'        this  witness  is  shaken.  , 

The  next  monling •  James  < King  draws  out  an. 
A.  B.  sketch,  and  shows  it  to  his  friend  Day— a 
lawyer-^who  su^ests  a  few  verbal  alterations ;- 
that  A.  B.  form  is. not  produced^  nor  is  Mr.  Day 
examined.  In  the  middle  of  the  day>  on  January 
the  25th,  James  King  is  again  sent  for  to  come  to 
the  deceased  immediately:  it  is  a  little  extra- 
ordinary  that  he  -should  be  sent  for,  as  the  d^easad 
had,  the  night  before,  desired  him  to  copy  the 
codicil,  and  bring  it  oyer  with  him,  and  it  is  not 
stated  that  she  had  become  worse :  the  reason  too 
assigned  for  not  going — ^that  he  was  busy  at  the 
countings-house  of  bis  en^ployerST— when  his  sistec 
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amd  the  other  legatees  might  lose  their  legacies 
hy  an  unexpected  death,  is  not  very  satifactory, 
Dor  probable :  he  could  not  hven  attend  to  busi- 
ness of  such  importance  as  a  codicil  giving  a 
legacy  of  10,<NXM.  to  his  sister,  of  I,500Z.  to  Gay, 
of  1,000/.  to  Hay,  nor  even,  so  fiir  as  appears,  makie 
'  tin  application  to  his  employer  to  release  him  from 
tbeir  couhting-hovtse  for  half  a  day  ! 

Again^  he  does  not  get  to  Hambrook  Lodge 
till  eight  o'clock  in  the  erening:  the  deceased 
was  then  asleep  and  he  cbuld  not  see  her  till  ten : — 
^  at  about  ten  o'clock,  the  deponent  being  desired^ 
vent  up  to  the  deceased,  whom  he  found  setting 
in  bed  propped  up,  as  before,  with  pillows :  he 
had  with  him  the  draft  and  the  fair  copy.    The 
deceased,  on  seeing  him,  complained  that  she  had 
been  sitting  up  to  receive  him,  and  of  his  having 
disappointed  her :    on   explaining  that  business 
had  Stained  him  she  was  satisfied.    The  deceased 
then  enquired,  *  whether  he  had  completed  the 
paper  she  had  given  him  instructions  for  the  day 
before  :*  deponent  said,  ^  that  he  had,  and  hoped 
it  was  properly  done  :^  the  deceased  replied,  '  she 
hoped  so  too.'    He  then,  from  his  pocket,  pro- 
duced the  aforesaid  draft  and  fair  copy,  and  pro- 
posed that  he  should  read  the  copy  to  her,  to  which 
she  assented :  in  the  mean  time  the  purpose  of  de- 
ponent's coming  being  known,  Thomas  Gay,  who 
announced  him,  went  to  call  Thomas  Witchell, 
who  had  gone  to  bed  in  the  house ;  and  depo- 
nent's sister  had  brought  Mary  Cunningham  into 
deceased's  room,  as  witnesses;  deponent,  in  the 
presence  of  Marj^  Cunningham  and  of  his  said  sis- 
ter and  Thomas  Gay,  read  the  fair  copy  aforesaid 
all  over  to  the  deceased  in  an  audible  and  distinct 
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manner^  and  having  done  bo  he  enquired  of  her 
whether  the  same  was  agreeable  to  her  intention  ? 
and  she  answered,*^  perfectly  so, — that  nothing 
could  be  better]'  Deponent  then  handed  the 
said  fair  copy,  and  also  the  draft  aforesaid  to  the 
deceased^  who  herself  then  perused  the  said  copy 
with  evident  tokens  of  approbation ;  saying,  here 
and  there,  ^  very  good,'  and  nodding  her  head  by: 
way  erf*  assent :.  previous  to  commencing  the  read- 
ing the  deponent  proposed  waiting  until  Thomas 
Witchell  was  dressed  and  present,  but  the  de- 
ceased said  it  was  of  no  consequence  ; — ^Thomas 
Witchell  had  co^ne  in  and  was  present  at  the  time 
that  the.  deceased — in  answer  to  deponent's  en- 
quiry whether  she  approved  of  the  said  fair  copy-— 
approved  of  the  same*  The  deceased  having 
thus  perused  the  said  ]>aper  enquired  whether  the 
witnesses  were  ready"";"  [now.  this  was  after  Wit* 
chell  was  in  the  room^  '^  the  deponent  said  that 
they  |¥ere ;  and  to  facilitate  the  execution  of  the 
said  paper^  got  a  music^book^  upon  which  he  laid 
the  paper^  apd  handed  a  pen  to  the  deceased,  he 
holding  the  musio-book  and  paper  thereon  in  a 
convenient  position,  and  his  sister-^-Sarah  King — 
a  candle,  the  deceased  signed  her  name  at  the  foot 
of  the  paper,  in  their  presence,  and  in  the  presence 
of  Thomas  Witchell  and  Mary  Cunningham^  and. 
also  of  Thomas  Gay.  Having  completed  her  sig* 
pature,  the  deceased  handed  the  pen  to  Sarah 
King^  asking  her,  whetlier  that  (her  subscription) 
would  do«  Befoijp  the  deceased  had  signed  her 
name^  and  in  the  act  of  signing  it,  she  said  aloud. 
*, Now  witness  my  hand/  The  (mper  being  so 
signed,  the  deceased  desired  the  deponent  to  i^eal 
it,  which^he  did  in  her  presence,  making  an.  im* 
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pression  of  deceased's  own  seal  on  black  wax: 
when  this  was  done,  the  decea^^  addressing  her- 
self to  deponent^  in  the  presence  of  the  several 
persons  aforesaid,  said,  ^  Now  let  this,  or  it,  be 
properly  attested  ?'  He  then  read  to  Mary  Cun- 
ningham and  Thomas  Witchell  the  clause  of  at* 
testation,  and  he  moreover  to  Thomas  Witchell,  on 
account  of  his  absence  when  the  paper  was  read 
to  the  deceased,  explained  to  him  that  such  paper, 
which  he  had  been  sent  for  to  see  executed^  was  a 
codicil  to  the  deceased's  will^  whereby  she  had  be« 
qneathed  ten  thousand  pounds  to  his  (deponent's) 
sister,  and  some  minor  legacies  to  otiier  persons. 
The  said  Mary  Cunningham,  next,  Thomas  Wit- 
chell, and  lastly  the  deponent,  in  the  presence  of 
eadi  other  and  of  the  deceased,  then  severally  sub- 
scribed the  clause  of  attestation  as  witnesses  of  the 
execution  of  the  codicil.  The  defceased  appearing 
firtigued^  and  expressing  a  desire  to  take  her 
medicine,  deponent  and  the  other  witnesses  left  the 
room,  leaving  the  codicil  on  the  table  :  he  brought 
away  with  him  the  draft  thereof." 

The  same  observations  vnll  apply  to  this  ac- 
count as  to  that  of  the  preceding  night,  respecting 
the  great  alertness,  and  readiness,  of  the  deceased. 
It  is  strange  that,  as  King  came  on  purpose  to 
have  this  codicil  executed,  and  as  Witchell  was 
talked  of,  the  night  before,  as  a  witness,  that  he 
should  be  allowed  to  go  to  bed.  James  King, 
indeed,  says,  Witchell  came  into  the  room  on  the 
night  of  the  ^th;  but  that  is  contradicted  by 
Witchell — ^but  why  was  he  suffered  to  go  to  bed 
when  James  King  arrived  at  eight  o'clock,  and 
the  immediate  exteution  was  only  prevented  by 
Ae  deceased  being  asleep  ?   It  looks*  as-  if  it  were 
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a  contmance  that  he  should  see  as  little  as  pofik 
sible  of  the  transaction — the  bare  act  of  siting : 
and  some  thmgs  are  declared  to  have  passed  after 
his  entrance  to  which  he  does  not  depose — such  as 
the  deceased  enquiring  whethet  the  witnesses  were 
ready — ^to  which  James  King  aniswered,  they 
were — such  as  in  the  act  of  signing,  her  saying 
aloud  *'  now  witness  niy  hand^^ — such  as  her  de- 
siring the  papef  to  be  sealed — ^the  sealing  it  in  ber 
presence — her  saying  ^'  now  let  this  be  properly 
attested/^  All  these  circumstances  aire  thrown 
in  by  King^  and  are  not  mentioned  by  Witcbell^ 
but  are,  in  a  degree^  contradicted  ;  for  he  swears 
— ^'  deceased  said  but  little^  and  her  head  huiig 
heavily/' 

The  Court  is  perfectly  aware  that  some  wit- 
nesses will  recollect  what  others  do  not  bear  in 
mind;  and  will  sometimes  place  the  parts  of  the 
transaction  in  a  different  order  and  detail;  and 
therefore,  It  does  not  rely  much  on  these  varia- 
tions alone;  but  the  important  details  and  re- 
marks standi  at  least,  on  the  uncorroborated  tes- 
timony of  James  King:  so  far  as  Witchell  is 
concerned^  he  does  not  confirm  him  in  these 
particulars.  In  chief.  King  speaks  of  the  sealing 
being  by  the  desire  of  the  deceased,  and  before 
the  attestation — ^the  paper  itself  shows  that  was 
not  the  feet — the  seal  was  affixed^  beyond  all  ques- 
tion, after  it  was  attested,  for  the  wax  has  run 
over  the  first  letter  of  Bristol  after  Cunningham^s 
name.    On  the  27th  interrogatory  King  says ; — 

"  The  seal  on  the  codicil  in  question  was  af- 
fixed thereto  ^fter  Mary  Cunningham  had  sub- 
scribed her  name  as  a  witness.*^ 

Whether^  on  seeing  the  codicil  to  identify  k 
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aii  Ifae  et^d  of  bis  e:2^aiimtti<^,  he  perceived  that 
tbe  §al  had  nw  over  the  .writing,  the  Court  is  not 
nware^  but  the  very  positive  and  partiqular  waj 
in  which  be  ideposes,  in  chief,  on  this  point,. is 
clearly,  at  yariasace  with  the  fftot : — 

^Mlie  paper  being,  sigaoed  by  the  deceased,  she 
deaiiei  the  deponent  to  seal  it^  which  be  did :  the 
deceased  jthen  said,  ^  now  1^  this,  or  it^  be  pro- 
perly attested  1'^^ 

Here,  then^  is  a  direct  contradiction  between  bis 
evidence  in  chiefs  and  on  interrogatory  ;  an4  it  is 
open  to  suspicion — ^that  this  variation,  ^rose  from 
his  observing  the  seal  when  he  identified  the  ip- 
stnunent  (a) ;.  or  it  may  ;be^  th^t^  when  he  was 
cross-examined  he  forgot  how  be  bad  told  bis 
fitoiy  in  hia  deposition  :  he  was  examined,  in  chief, 
on  the  twenty-eighth  of  November ;  and,  u|>on 
interrogatories,  on  the  fourth  and  fifth  of  Dpcetn- 
her— at  all  events  this  l^s  to  an  iniference — that 
troth  is  not  the  foundation  of  his  depositiw — for 
truih  is  uniform^  and  C9nsistept. 
.  Before  proceeding  to  consider,  more  particu- 
larly,  the  circumstOLnces  .respecting  the  drafts  I  shall 
examine  libe.evidence  of  the  other  subscribed  wit- 
nessTT-Mary  Gunningbam— :as  far  as  it  applies  to 
the  factum :  she  is  a  young  woman  of  the  age  of 
twenty?£ve  years,  the  daughter  of  a  tin-japan  ma- 
nufacturer^ in  RedclifTe-street^  Bristol,  residing 
with  her  parents  at  HilPs-bridge  Parade,,  and — 

(c)  The  Court  was  informed,  on  its  enquiry  in  the  course  of 
the  aj^gnment,  that  it  was  not  usual  for  the.examiner  to  show  the 
instrument,  to  which  a  witness  was  examined,  till  that  witness 
had  gone  through  the  particulars  of  the  execution;  but  to  show 
it  to  him  at  the  end  of  his  examinatiQn*in-chief,  in  order  that  he 
9Ufht  identify  it» 
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*'  she  commonly  goes  out,  during  the  day,  to  work 
with  ladies  at  their  own  houses ;  she  does  so  more 
foi-  the  sake  of  employment  than  profit/^r-This, 
though  not  very  material,  appears  in  her  answer  to 
the  first  interrogatory ;  she  is  a  great  friend  of  Miss 
King,  who,  according  to  James  King's  answer  to 
the  third  interrogatory,  has  been  residing,  fw  the 
last  six  months,  at  the  house  of  Cunningham's 
parents.  If  there  was  confederation  between  the 
parties  to  support  this  codicil,  she  would  be  taught 
to  make  the  deceased  very  active  in  originating 
the  transaction,  as  James  King  made  her  active  in 
giving  the  instructions,  and  in  the  execution. 
Here  again,  therefore,  the  Court  must  look  to  the 
probability,  and  to  the  consistencies  of  the  diflfer- 
ent  parts  of  her  own  evidence,  and  to  its  accord* 
ancy  with,  or  discrepancy  from,  that  of  James 

King. 

*^  Deponent  was  acquainted  with  Mary  Brydges, 
late  of  Hambrook  Grove,  during  the  two  years 
next  preceding,  and  until,  her  death:  she  made 
such  acquaintance  by  going  to  visit  Sarah  King, 
who,  between  two  and  three  years,  and  until  de* 
ceased's  death,  resided  with  her  as  her  companion. 
In  the  course  of  deponent's  acquaintance  with  the 
deceased,  she  was  in  the  habit  of  staying  at  Ham- 
brook  Grove,  on  a  visit,  for  a  week  or  ten  days  at 
a  time." 

Yet  James  King  had  neverseen  her  there,  and 
the  workmen  about  the  house  never  knew  of  Ihe 
existence  of  such  a  person. 

"  Deponent  and  Sarah  King  had,  for  several 
years  previously,  been  intimate  friends :  deponent 
was  visiting  and  staying  at  the  deceased's  house 
aforesaid  from  the  22d  or  23d  day  of  Jiomuary  last 
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jpast  until  the  26th  of  the  same  month;    Deponent^ 
the  said  Sarah 'King,  and  Thomas  Gay,  the  de- 
ceased's man-servant,  being  together  in  deceased's 
bed*room  (she  beitlg  confined  to  her  bed)  in  the 
morning  part  of  the  said  S4th  day  of  January^  the 
deceased  desired  Thomas  Gay  ^  to  send  Carpenter 
(^who  was  employed  in  the  stables  and  grounds)  to 
Mr.  James  King /'at  Bristol,  for  that  she  wanted  to 
see  him  on  particular  business/     At  about  ten 
o'clock  in  the  evening  of  the  sa:me  day,  the  depo- 
nent, who  was  sitting  in  Miss  King's  bed-room, 
received  a   message  from  the  deceased,  brought 
her  by  Miss  King,  saying,  *  that  Mrs,  B.  (meaning 
the  deceased)  wanted  her/    Deponent  accordingly 
went  into  the  deceased's  bed-room.  Miss  King 
going  with  her :    they  found  the  deceased  lying 
down  in  bed,  and  James  King  with  writing  mate- 
rials before  him,  at  a  table  by  the  bed-«ide.     Tho- 
mas Gay  was  also  in  the  room.    The  deceased  was 
converang  in  a  low  tone  of  voice,  she  being  very 
feeble,  with  James  King,  and  she  also  said  some- 
thing to  Miss  King,  who  had  gone,  on  entering 
the  room,  to  the  bed-side,  whilst  deponent  remained 
at  the  fire ;  deponent  did  not  hear,  not  taking  no- 
tice, what  the  deceased  then  said  to  James  King 
and  his  sister.    When  deceased  had  finished  speak- 
ing to  them/ which  occupied  but  a  minute  or  two, 
she  addressed  herself  to  the  deponent  (who  ad- 
vanced to  the  bed-side),  saying,  '  My  dear,  I  wish 
you  to  witness  this  codicil  that  I  am  now  making 
in  favour  of  my  dear  Miss  King.'    Deponent  said, 
*  certainly,  Ma'am.'  The  deceased,  whilst  so  speak- 
ing, held  in  her  hand  a  paper,  which  had  just  pre- 
viously been  given  her  by  James  King." 
.  James  King  does  not  say  one  word  about  this« 
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'^  The  deceased,  just  about  the  Bame  time,  was^ 
raised  up  in  bed  by  Miss  King,  who  propped  ber 
up  with  pillows/* 

According  to  James  King,  she  was  prc^>ped  up 
when  he  first  entered. 

^'  And  so  sitting  up^  the  deceased,  to  herself,  read 
over,  using  spectacles^  the  paper  so  handed  to  her 
by  James  King^  while  Sarah  King  stood  by,  hold^ 
ing  a  candle  to  light  her,  the  other  candle  remain^ 
ing  on  the  table  where  Junes  Kii^  tmd  been 
writing.  When  the  deceased  had  looked  over  the 
said  paper,  she^  speaking  to  James  King^  said,  that 
she  thought  there  was  not  money  enough  besidea 
^  the  thirty-five  thousand  pounds.'  The  deceased 
said  much  more  to  James  King  on  that  occasicMi, 
referring  to  the  paper  she  had  read  over^  than  depo* 
nent  can  now  recollect;  but  she. well  recollects 
that  the  tenor  of  what  deceased  said  was,  that  she 
had  not  money  to  satisfy  the  legacies  mentioned 
in  the  said  pap^^  without  deducting  the  same 
from  what  she  had  already  bequeathed  by  her  wilK 
From  what  then  passed  between  the  deceased  and 
James  King,  deponent  found  that  the  said  paper 
would  not  do^  and  that  she  would  not  be  wanted 
to  witness  it^  and  therefore  left  the  room.** 

So  that,  on  the  evening  of  the  twenty-fourth^ 
this  witness  was  only  present  for  a  short  time^  she 
came  in  after  the  paper  dictated  had  been  copied^ 
and  she  left  the  room  before  the  alteration  in 
respect  to  the  35,(XX)/. :  nothing  about  the  cheque 
passed  in  her  presence.    She  goes  on : — 

'^  The  following  day,  the  25th  of  January,  she 
heard  the  deceased  (being  in  her  bed-room)  desire 
Thomas  Gay  (also  there)  to  send  ^  Thomas'  (mean- 
ing Thomas  Carpenter)  for  Mr.  King :  this  hap- 
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peaed  about  suxm.  At  about  elerea  o'clock  at 
night  (of  the  same  day)^  Sarah  King  came  to  de^ 
ponent,  who  was  sitting  in  her  (King's)  bed^room, 
and  iaidy  that  Mr^.  Brydges  wanted  her.  They 
went  into  the  deceased's  bed-ro9m  together.  De* 
ponent  foand- James  King  (of  whose  arrival  she 
had  heard  ever  since  eight  o'clock)  and  Thomas 
Gay  already  in  the  room :  the  deceased  was  lying 
down  in  bed/' 

Hiis  witness  differs  as  to  that  feet  from  irhat 
James  King  dq)os^. 

''  Deponent  went  up  to  deceased's  bed-side^  and 
asked  her  how  she,  was :  she  said,  ^  much  the  same ;' 
and  added, — ^  she  had  sent  ftnr  her  (deponent)  to 
witness  a  codicil  she  had  made :'  deceased  used 
the  very  words,  ^  to  witness  a  codicil  that  I  have 
made  in  favour  of  my  dear  Sarah  King^  and  other 
persons  who  have  been  so  particularly  kind  to  me 
during  my  illness ;  as  I  cannot  die  happy  without 
leaving  tbem  something ;  and  what  I  am  doing  is 
not  enough  to  r^ay  them  for  their  kindness^^ 
^specidly  my  dear  chiki' — ^meaning  by  ^  my  dear 
child,^  the  said  Sarah  King,  of  whom  she  fre«- 
quently  ^fpoke  by  that  appellation  <  The  deceased 
^n  said  to  Sarah  King^  '  My  dear,  tell  Thomas, 
(meaniiig  Thorns  Gay,  who  was  standing  by  the 
window)  to  call  WitchelL'  " 

James  King  says  nothing  of  this  long  conversa*- 
tion — nothing  of  ^is  declaration^ — ^not  a  very  pro*- 
bable  one  at  such  a  transaction, 

'*  After  waiting  two  or  three  minutes,  the  de- 
ceased desired  James  King,  who  was  by  the  bed* 
side  towards  the  fire  (the  curtains  being  on  that 
side  withdrawn,  as  the  same  were  at  the  foot  of  the 
bed),  to  Fead  the  codicil^  or  words  to  that  effect ; 
be^  Jwsfs  Kingf  having,  ivhen  so  qpoken  to^  the 
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codicil  to  be  deposed  of  in  his  hand.    She,  at  the 
same  time,  desired  him  not  to  wait  for  Witehetl, 
as  it  was  quite  sufficient  that  deponent  was  pre- 
sent.   James  King  then,  in  an  audible- and  dis- 
tinct manner,  read  the  said  codicil  all  over  from 
beginning  to  end:    while  he  was  reading,  the 
deceasedytwo  or  three  times,  said, '  perfectly  right' 
«-— ^  it  is  just  as  I  wished  it:'  and  when  the  reading 
was  over,  the  deceased  (who,  in  the  mean  time, 
had  been  raised  as  before,  into  a  sitting  posture, 
and  supported  by  pillo^i's^)  took  the  paper  into  her 
own  hand,  and,  to  herself,  read  it  over.    It  was 
about  this  time  that  Witcheli  (who  slept  in  the 
house,  and  had  gone  to  bed)  came  into  the  room  ; 
she  believes  Gay  had  shortly  preceded  liim.     De- 
ceased  desired  Witcheli  *  to  come  round;*  meaning 
ta  the  bed-side^  which  he  did;  and  then  said  to 
him,  '1  wish  you  to  witness  this  codicil  to  my 
will:*  the  codicil  was  then  either  in  deceased'^ 
hand,  or  on  the  bed:    the  deceased  then. asked, 
*  whether  all  was  ready,*  upon  which  James  King 
placed  the  codicil  on  a  music-book^  and  held  it  in  a 
convenient  position  (desk-wise)  before  the  deceased, 
and  handed  a  pen  to  her,  while  Miss  King  held  a 
candle^  standing  close  to  the  deceased,  and  depo- 
nent and  Witcheli  close  by,  and  in  front  of  the 
deceased ;  who  then  signed  her  name  at  the  foot  of 
ihe  paper^  and  having  done  so,  said  to  Miss  King, 
^  Will  that  do^  my  dear?*    Mr.  King  then  removed 
the  book,  and  took  the  codicil,  so  signed,  to  a 
table  standing  in  the-^pier  between  the  vnndows, 
fronting  the  foot  of  the  bed,  where  the  curtains 
were  undrawn,  so  that  the  deceased  could  see  whsit 

r 

was  done  there,  and  the  candles  were  removed 
from  the  table  at 'the  bed-side  tothepier-table* 
James  King  having  pointed  out  ^to  the  deponent 
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the  place,  she  signed  her  name  as  a  witness  to  the 
<*odicil :  he  then  handed  the  pen  to  Witchell,  and 
read  to  him  the  clause  of  attestation,  and  told  him 
that  the  paper  was  a  codicil  to  the  deceased^s  will  * 
that  it  had  been  read  over  in  deponent's  presence^ 
and  that  the  deceased  had  thereby  left  his  sister 
(Sarah  King)  ten  thousand  pounds,  besides  other 
legacies :  Witchell  then  subscribed  his  name,  and 
after  him  James  King.  Previous  to  the  deceased 
signing  her  codicil^  she  desired  James  King  to  affix 
a  seal  to  it ;  and^  at  the  same  time,  desired  Sarah 
King  to  fetch  her  (the  deceased's)  seal,  with  which^ 
being  brought,  he^  with  black  sealing-wax,  made 
an  impression  thereon.  Witchell  left  the  room  as 
soon  as  he  had  subscribed  the  codicil.  Deponent 
herself,  in  a  minute  or  two,  after  hearing  the  de- 
ceased desire  Sarah  King  not  to  let  her  fall  asleep 
without  giving  her  her  medicine^  returned  to  Miss 
King's  room,  leaving  James  and  Sarah  King,  and 
Thomas  Gay  with  the  deceased." 

As  to  the  capacity  of  the  deceased,  the  same 
witness  deposes : — 

**  The  testatrix  was,  on  the  34th  and  also  on  the 
^d  25th  days  of  January,  at  the  time  of  her  giving 
instructions  for  a  codicil  to  her  will,  and  at  the 
time  of  her  executing  the  codicil,  and  on  all  pre- 
vious and  subsequent  occasions  of  deponent  being 
present  with  her,  of  sounds  perfect,  and  disposing 
mind,  memory,  and  understandings  and  talked  and 
discounted  rationally  and  sensibly,  and  well  knew 
and  understood  what  she  then  said  and  did.^^ 

She  says,  in  a  further  part  of  her  evidence,  on 
the  seventh  interrogatory: — 

''  She  knows  not,  and  does  not  believe,  that  the 
mental  faculties  of  the  deceased  were  weakened  from 
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1828.      the  laUer  end  of  October,  1825^  or  that  faer  vaemofy 

l^^]jjj^     becanie  impaired.    Tbe  only  di£fera:ice  ^espondeDt 

4th  ^oft.   P^w^ived  in  the  deceaaed,  from  tilie  first  of  hw 

acqiiaintanoe  with  her  until  her  death,  was  the 

alteration  ia  her  bodily  health,  an4  bodily  weak-!* 

^^^'      Bern  resulting  ther^om.^' 

So  that,  in  point  of  capaeity,'  thei^  was  no  dimi- 
nution  of  it  from  the  time  of  her  first  acquaintance 
with  the  deceased. 

In  this  part,  again>  Cunningham  I^^kes  the  der 
peaaed'  very  alert— desirijag  Gay  to  send  for  James 
King  about  noon^  but  assigning  no  particular 
nason — ^nor  was  it  very  probable^  9s-  she  had  ap- 
pointed him  ti)e  night  before :  she  describes  th^ 
deceased  as  very  mudi  alive  about  Miss  King — 
and  very  minute  io  her  reasons  for  giving  h^ 
lOjOOQL — she  stales  several  circumstances  after 
Witchell  came  into  the  room,  which  Witche^  does 
mot  confirm — she,  in  chiefs  places  the  sealing  wiA 
great  particularity,  even  b^ore  the  signing  of  the 
deceased ;  and  she  asserts  that  the  4eceased^  at  all 
times,  both  before  and  alter,  was  in  a  state  of  per- 
ffBct  capacity :  it  is  not  ^  case^  thi^pefore^  of  tem- 
porary drowsiness^  and  stupor,  ^ith  a  power, .  oo 
.special  occasions,^  of  xousiijig  herself  to  exertion. 
Jf  this  witness'  account  be  true^  it  is  extremely 
•difficult  to  say  that  Baker^s  evidence  is  not  felse, 
but  the  latter  is  much  supported  by  many  unques- 
tioned facts.  In  respect  to  tiie  sea|ii;ig,  she  also, 
like  the  other  witness,  very  soon  .contradicts  her 
depontiout  i|i  chftdT.  In  answer  fp  the  third  jinter- 
rogatory,  she  says  :-r- 

^^  The  word  or  addition^ '  Bristol,'  following  h^ 
4^QLb8criptu»^  is  of  her  own  hand-writing.  She 
cannot  reccdlect  whether  James  Kinsr  sraled  the 
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before  or  after  respondent  had  subscribed      1828. 
her  name  and  addition  aforesaid :  she  well  reool'^     buZIkt 
lects  that  thd  codicil  was  sealed  at  the  table  standing     /''g^> 
between  the  windows,  and  by  direction  of  the  de-       — 
ceased :  respondent  being  shown  the  codicil,  cant-         «. 
not  be  certain  whether  the  same  was  sealed  before      ^^^ 
or  after  her  subscription/' 

Now  she  was  examined,  in  chiefs  on  the  30th 
of  November^  and^  to  this  pait  of  the  inten'O'- 
gatories,  on  the  1st  of  December :  she^  and  JaiDes 
King,  and  Miss  King,  were  all  living  together  in 
the  same  house — ^the  better  reooUection  of  Cun- 
ningham does  then  excite  some  suspicion,  that  ^he 
had  had  some  conference  with  James  King.    This 
witness,  and  James  King^  certainly  agree  in  the 
general  description  of  the  deceased,  and  in  some 
leading  circumstances^  but  they  are  such  as  might  in  a  oonoerted 
have  been  preconcerted ;  though^  even  in  some  of  J^JJ^J/* 
these,  they  differ  in  several  particulars :  but  where  «nn«Gtion,tiie 
Boch  a  confederacy  exists  it  will,  more  probably,  oontnidictioiMi 
and  more  decidedly,  be  detected  upon  some  cok  ^^^^^'nbe 
lateral  broad  &ct,   than   upon  the    transaction  ^"^^i^^f^ 
itsaif.  Here  is  a  collateral  cireumstance«  on  which  ^^^^  ^^^^^ 
they  were  not  likely  to  be  so  well  prepared.  James  leading  dr. 
King,  on  the  twelflb  interrogatbry,  says : — 

''  On  the  24th.  day  of  January^  or  night  thereof 
the  deceased  herself  examined  several  bills  and 
Bocounte,  and  her  banker's  book^  (H!evious  to  her 
desiring  respondent  to  draw  a  cheque  for  her,  as 
deposed  of  in  chief/' 

On  a  subsequent  interrogatory — the  15tfa-^ke 
answers: — 

^^  That  the  dieque,  being  the  exhibit  No.  1^ 
shown  to  iaan,  was  signed  by  the  deceased,  in  his 
presenoe^  on  the  n^ht  of  the  i&ith  day  of  January^ 
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and  by  him  was  presented  to-  her  for  sach  purpasei 
not  immediately  after  the  execution  of  the  codicil 
in  question,  nor  on  the  evening  of  the  execution 
thereof^  but  immediately  after  the  codicil  or  copy 
mode  from  the  instructions  taken  down  in  writing, 
deposed  of  in  chief,  had  been  destroyed.  The  de- 
ceased, next  day,  used  the  same  inkstand  when 
she  executed  her  codicil,  as  was. used  by  her 
when  she  signed  the  cheque. '^ 

This  fixes  the  time  of  drawing  the  draft  to  the 
night  of  the  24th. 

•  On  the  thirty -jfifth  interrogatory  he  answers : — 
**  That  he  drew  the  cheque,  by  carder  of  the 
deceased.  Previous  to  naming  die  sum  to  be 
drawn  for^  she  had  various  bills  and  accounts  be- 
fore her^  as  she  sat  up  in  bed:  she  looked  the 
same  over,  and  herself  named  the  amount  to  be 
drawn  for,  and  directed  that  the  cheque  was  to  be 
made  payable  to  the  producent.  The  deceased  did 
not  say  any  thing  by  which  it  appeared  whether 
she  did  or  did  not  know  the  balance  of  ca^  she 
had  in  the  hands  of  her  banker.^^ 
On  the  next  interrogatory  he  says  : — 
^'  That  among  the  bills  and  papers  which  the 
deceased  examined,  previous  to  her  ordering  the 
cheque  to  be  drawn^  was  Gay's  account  book,  in 
which  were  entered  sundry  house^  and  other  ex« 
pences  defrayed  by  him,  among  which,  when  due; 
he  inserted  his  wages.  Nothing  was  said,  at  the 
time  deceased  signed  the  cheque,  as  to  the  amount 
of-€ay*s  wages,  or  the  sundries  for  which  he 
was  to  be  repaid.  The  sundries,  amounting  to 
42/.  ISs.  9d.,  were  set  forth  in  an  account  book 
kept  by  the  producent :  the  deceased  hersdf  looked 
over  the  bills  referred  to  in  Gay's  book,  and  ia 
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that  of  the  producent :  having  done  so,  she  desired 
respondent  to  add  up  what  the  same,  and  2&0/.  to 
Witchell  would  amount  to :  he  did  so,  and 
handed  his  calculation,  on  a  scrap  of  paper^  to  the 
deceased,  who  looked  over  it,  and  then  ordered 
him  to  draw  for  the  amount  of  the  total.'' 

James  King,  then,  directly  binds  himself  down 
to  this  cheque  being  drawn  on  the  evening  of  the 
IMth,  after  Cunningham  had   quitted  the  room  ; 
for  it  was  after  it  had  been  determined  not  to  have 
the  codicil  copied  for  execution  that  night.    Here 
is  a  kmg  and  intricate  transaction,  in  which  the 
deceased  is  most  minute  and  active^  as  if  she  were 
in  perfect  health — ^the  time,  and  the  circumstances 
are  positively  fixed,  and  accurately  described — if 
true,  here  was  capacity  abundantly  sufficient  for  a 
testamentaiy  act — ^if  true^  I  say — but  it,  certainly, 
is  not   yery  probable,   nor   consistent^ — ^though 
she  was  so  anxious  about  this  codicil,  yet  so  fa* 
tigued  she  could  not  wait  to  have  it  copied^ — ^that 
still  she-was  so  little  fatigued^  that  she  could  go 
through  all  this  settlement  of  accounts^  examin- 
ing *  various  <  vouchers,  when,  for  two  months  -  be- 
fore, .  Witchell^  although  very  eagier  for  it  (par- 
ticularly about  Christmas)^  could  get  no  money — 
because  the  deceased  was  too  weak  to  sign  a  draft: 
but  this  is  a  collateral  matter ;  and,  if  the  codicil 
be  not  founded  in.  truths  it  is  upon  such  a  matter, 
that  the  Court  would  expect  the  most  striking  con- 
tnudiction  to  •  arise*    It  is  necessary,  then,  to  ex- 
amine Cunningham^s .  account  of  this  exhibit :  in 
chief^  of  coursey  she  says  nothing  about  it;  be- 
cause, if  drawn  at  all,  it  was  afiber  she  had  quitted 
the.  room — ^it  is.  on  the  twelfth  interrogatory  she 
speaka.to  thisVpapor : — 
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''  She  never  knew  the  deceased  to  be  averse  to 
parting  with  money,  or  to  pay  small  sums :  the 
deceased  was  very   charitable:    the  exhibit,    or 
cheque,    marked  No.  1,  was  signed  by  the  de» 
ceased  in  her  (respondent's)  presence,  and  that  of 
Miss  King,  and  of  no  one  else  as  she  now  best 
recollects^  on  the  25th  of  January^  in  the  course 
of  the  day,  and  before  dinner  time  (six  o'clock)^ 
as  she  now  best  recollects,   and  verily  believes. 
At  the  time  the  deceased  was  signing  ^e  cheque, 
she  (deceased)  and  Miss  King  were  in  close  con- 
versation, so  that  respondent  standing  near  the 
window  did  not  hear  or  attend  to  what  was  then 
said.   In  the  course  of  the  same  morning  [namely, 
the  25th],  and  previous  to  her  signing  said  cheque, 
the  deceased)  in  respondent's  presence  and  hear* 
ing,  asked  Mis$  King  for  WitchelPs  bills  in  order 
that  she  might  know  what  she  ought  to  draw  for /^ 
On  a  further  part  of  that  interrogatory  >-^'  re- 
spondent is  not  sure  whether  the  said  cheque  is  or 
is  not  filled  up  and  endorsed  by  James  King :  she 
is  not  well  acquainted  with  his  hand-writing:  she 
thinks  it  very  likely  to  be  of  his  hand-writing,  be- 
cause the  deceased  often  employed  him  in  matters 
of  business^  as  she  has  h^ard  and  believes.'' 

The  witness^  therefore,  could  not  have  been 
present  when  the  draft  was  drawn^  because  it  wm 
filled  up  9tid  endorsed  by  Jame^  King« 
.  ''  She  knows  not  whether  the  deceased  did  or 
did  not  sigti  the  cheque  witb  the  same  pen  and 
Ink,  as  was  uded  by  her  afterwards  in  subscribing 
Uie  codicil :  re^ondent  was  not  taking  notice  at 
the  time  deceased  signed  the  cheque :  she  did  nol 
actually  see  .the  deceased  sign  it ;  but  saw  her 
writing.  Miss  King  being  at  the  bed-Side^  and 
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immediately  aAer^  respondent  saw  the  cheque  in 
Miss  King's  hand.  She  believes  Gay  was  in  and 
oat  of  the  room/^ 

Here,  then,  Cunningham  fixes  the  day — the 
time  of  the  day — and  the  persons  present — in  direct 
tfoniradiction  to  James  King: — the  day — the 
a5th — not  the  34fth;— the  time  before  dinner — 
six  oV^lock — not  at  eleven  o'clock  at  night ; — ^the 
persons  present — herself  and  Miss  King — not 
James  King  :^ — she  enters  into  particulars — as  send* 
ing  for  Witchell*8  bills  in  order  to  know  what  to 
draw  for  r-'-she  sees  the  deceas  d  writing,  (no  very 
easy  operation  for  her)'^Miss  King  standing  by 
the  bed-side— and^  immediately  after — the  cheque 
in  Miss  King's  hand.  These  are  variances^  which 
I  find  it  difficult  to  reconcile,  and  it  is  as  difficult 
to  decide  whidh  to  believe,  or  whether  to  bdieve 
either. 

But  these  difficulties  do  not  end  here:  on  the 
next  day  she  comes^  and  disavows  these  answers. 
It  seems  that  she  was  examined  to  the  end  of  the 
sixteenth  int^rogatory  on  the  1st  of  December ; 
—on  the  2i  of  December,  she  corrects  her  former 
statemeu^ : — 

'^  Respondent,  since  yesterday,  has  been  recon- 
sidering what  she  then  deposed^  in  answer  to  the 
twelfth  intern^atory>  as  to  the  day  on  which  the 
cheque,  interrogate^  and  produced  to  her,  was 
signed.  She  now  recollects  more  accurately,  and 
depoees  that  the  said  cheque  was  signed  in  the 
evening  of  the  34th  day  of  January  last  by  the  de- 
ceased, in  the  presence  *of  respondent^  Sarah 
King^  and  James  King^  who^  at'  such  time,  drew 
out  said  cheque.  Thomas  €!ay  was  also  in  and  out 
odbe  roam  :  she  recollects^  that  the  deceased  told 
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blames  King  tbe  sum  for  which  he  was  to  ^bow. 
She  does  not  recollect  any  more  tliad  passed  on 
such  occasion  respecting  the  saTd  cheque,  or  the 
amount  for  which  the  saine  was  drawn." 

Now  all  this  most  be  eqdally  fiilse ;  or^  ait  least, 
it  is  decidedly  in  contradictidn  t6  herself,  and  to 
James  King.  According  to  b^r  depcettion  la 
chief,  finding  she  was  not  wanted  as  a  witnfess  at 
that  time,  she  had  left  the  room  before  the  bmrv- 
ing  of  the  fair  copy;  and  according  to  Jomte 
King  there  was  a  long  transactioh  of  bii^ness ;  ;'the 
deceased  had  Some  bills  and  Gay's  account  befofe 
her,  and  he,  King,  wrote  the  items  on  ihe  back  and 
cast  up  the  whole  amount — ^this  nrast  have  taken  a 
considerable  time.  These  various  represeuftaNloDS 
^re  quite  unaccountable,  except  by  I'efierrihg  to 
Cunningham's  an^rwer  on  the  last  intei^rogatory :— J- 

^^  She  came  to  town  from  Bristol  in  company 
with  the  producent,  James  King,  and  Thdinas 
Witchell:  she  is  staying  in  Buiy  Street,  St.  James'. 
Sarah  and  James  King  are  also  staying  in  the  samfe 
house,  as  did  Witchell  while  he  was  'in  town :  she 
sees  the  producent  and  James  King  dhily,  taking 
meals  with  them :  she  has  conversed  wMi  James 
King  and  Witchell  since  their  examinatiom ;  but 
not  on  the  subject  of  this  cause,  because  Mr. 
Tdller  warned  her  not  to  do  so:  she  fabs  not^bad 
any  conversation  whatever  with  the  producent,  or 
James  King,  or  Witchell,  respecting  th«r  evidence^ 
or  with  either  of  them  respecting  what  she  hereelf 
had  deposed  on  the  preceding  days  of  her  exami-* 
nation,  6r  respecting  this  cause,  or  the  codicil  in 
qnestion." 

James  King  al^,  on  the  thirty4iinth  interro** 
gatory,  speaks  to  their  living  in  the  same  bbtlste. 
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and  at  the  same  table;  but  '^  that  he  has  not      1828. 
wawenaSi  with  the  producent,  or  either  of. his     hilart 
feUov-witneKeB  since  their  examination^  or  since 
•his  own  in  chiefs  on  the  subject  of  this  oause:  he 
was  admonisihed  not  to  do  so,  and  has  attended 
to  the  same/'  ^^^ 

ThfA  is  the  way  in  which  she  ventures  to  an- 
swer that  iaterpogatory.  Jt  is  very  diflBcult  not  to 
juspect--*violently  to  suspect — that  the  contradic- 
don  arose  from  ^  two  witnesses  not  having  pre- 
eoQcerted  what  account  they  shoiihl  give  of  this 
ijieque :  and  it  is  equally  difficult  not  to  suspect^ 
that  there  musft  have  been,  on  the  evening  of  the 
1st  of  December,  some  conversation — some  ex- 
planation^ uotwiAislanding  the  very  proper  in- 
juQClion  from  the  Proctor ;  and  that  this  correc- 
tion by  Cunningliam  sprung  fr(Hn  that  intercourse  ^ 
-^-James  King^  in  his  deposition  in  chiefs  having 
eommitted  himadf  to  the  cheque  beipg  signed  on 
the  evening  of  the  24th.  I  find  it  therefore  veiy 
difficult  to  bdieve  that  there  had  been  no  inter- 
mediate communication  between  them  on  the 
eveniDg  aAer  Cunningham's  first  statements  though 
JamuBs  King,  on  the  thirty-ninth  interrogatory, 
mihentatin^y  swears  in  the  words  already  qnoted* 

Perhaps,  without  going  fiiiAer,  this  Court  might 
be  baund  to  say  that  it  eould  not  aafely  giv^  cre- 
dit to  ffiese  two  witnesses,  and  that  th^  proqf 
ftiled:  but  another  important  cixcjumstance  was 
pemted  out  by  I>r.  Phillimore  in  the  (course  pf  the 
aigumeoL  The  codicil,  in  question^  is  written 
apoB  precisely  the  same  paper  as  the  will;  n^ 
only  the  same  black  margin,  but  the  same  wat^r- 
mnk ;  vkd  it  is  hardly  possible  that  James  King 
^Muld  bavestomioled,  at  Bristol,  upon  a  sheet  of 
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paper  of  the  same  sort  as  the  deceased  had  hap- 
pened to  use,  two  years  before,  in  writing  herwiU:- 
it  is  still  less  probable  from  another  circumstance 
— ^tbe  date  of  the  paper ;  for  it  appears^  upon  fur^. 
ther  examination,  that  the  date  of  the  water-marir 
in  each  is  1813 ;  so  that  James  King,  procuring . 
a  sheet  of  paper  at  Bristol  to  write  this  wili^  gets 
a  sheet  of  paper  of  1813,  and  that  precisely  corres- 
ponds wi1;h  the  paper,  of  the  wAl:  this  is  next  to* - 
incredible — it  is  a  detecting . circumstance.     The- 
counsel  who  spoke  second  in  support  of  the  codicil 
(for  the  first,  if  I  remember  correctly,  did  mot  ad- 
vert to  this  observation),  in  accounting  for  this; 
was  obliged  to  suppose  that  the  fair  copy  had  been 
made — ^not  at  Bristol^but  at  Hambrook,  after  ^ 
James  King's  arrival  on  the  evening  of  the  2S4h ; 
for,  had  he  deposed  that  it  was  written  at  Bristol, 
it  was  admitted  it  would  be  difficult  to  support- 
his  credit.     His  evidence  i&-^-«ind  it  is  a  mataial 
point — 

That  ''  on  the  following  day,  in  order  to  sa- 
tisfy himself  that  what  he  had  taken  down  in 
writing  was  of  a  legal  effect,  he  made  a  transcript 
thereof  in  blank,  as  to  names^  and  the  amount  of 
legacies,  and  called  on  an  attorney,  of  the  name 
of  Day,  and  submitted  the  same  to  him.  .  Mr. 
Day  made  a  few  verbal  alterations :  the  deponent, 
from  the  original  draft,  and  the  blank  transcript 
corrected  by  Mr.  Day,  in  the  course  of  the  same 
morning,  being  the  25th  of  January,  made  a  fiatir 
copy  agreeably  to  the  deceased's  directions,  in 
order- to  the  due  execution  thereof  as  a  codicil  to 
her  will.^^  Further  on  he  says — ^'  he  went  up  to 
the  deceased's  bed-room  with  the  fair  copy  afore- 
said '* — [that  is,  the  copy  hp  had  made  at  Bristol ; 
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for  he  had  not  made  another] — and  ''  from  his 
pocket  produced  the  aforesaid   draft,   and  fair 

On  the  twenty^-eighth  interrogatory  he  says — 
^  that  he  did^  on  the  morning  of  the  25th  day  of 
January  (previous  to  drawing  out,  in  its  present 
form,  the  codicil  in  question)^  call  at  the  office  of 
Mr.  Brooke  Smith,  an  attorney  in  Bristol:  Mr. 
Stnith  was  not  at  home,  in  consequence  of  which 
respondent  went  to  Mr.  Day^  before  whom  he  laid 
mi  A.  B.  C.  case  for  instructions  to  guide  him  in 
prqpariDg  the  codicil  in  question.  In  the  evening 
of  the  same  day,  and  after  respondent  had  pre- 
pared and  finished  the  codicil  in  question,  he 
again  (before  leaving  Bristol  to  go  to  the  deceased) 
called  oa  Mr.  Smith,  who  was  then,  aglaiin,  out  of 
the  way :  respondent  saw  his  managing  clerk,  Mr. 
Rawlinson,  fbcnn  whom  he,  verbally,  enquired  the 
ferm  to  revoke  a  bequest ;  which  form  Mr.  Raw- 
linson  wrote  down  on  a  piece  of  paper :  respondent 
did  so,  to  satisfy  himself  that  the  information  he 
had,  in  the  morning,  obtained  from  Mr.  Day  was 
correct :  he  foiind  that  it  was  so.'' 

Here,  then,  the  witness,  not  in  one  passage, 
but  repeatedly,  does  fix  himself  with  having  writ- 
ten the  codicil  at  Bristol  before  his  return  to 
Hambrook  Lodge ;  the  paper  is  nearly  conclusive 
to  discredit  the  witness  to  that  fact. 

The  signature  itself  is  suspicious — it  is  not  un- 
like «that  to  the  first  codicil — ^it  is  very  dissimilar 
fiom  those  to  ibt  drafts  signed  by  her  within  the 
last  three  months,  and  from  that  of  the  draft  dated 
on  the  24th  or  25th  of  January — whichever  it  may 
be.  And  though  Witchell  supposes  he  may  have 
seen  this  codicil  signed,  deception  may  have  been 


i&fts. 

HlLART 

Tbrm, 
4th  Searioa. 

BftTDOBt 

V. 


310 


CASES   fWTBRMINBD   Wi  TOM 


HlLAKT 
TSMfy 

4th 


B»TDCn8 

V, 


Claiidatiiiity 
is  a  ilroiig  in- 
dioatjkiii  of 
frand. 


resorted  to^  akid  the  aflair  00  mam^^ed  si  to  impoie; 
upon  him  in  that  respect.  Such  a  oimilitvde  to 
the  former  codicil^  and  dissimifitude  from,  the 
drafts,  is  a  circumstance  not  ailtogether  free  from 
suspicion^  though  it  is  not  necessary  that  Ae 
Court  should  rely  mi  it  in  the  diecisien  of  thit> 
cause« 

The  whole  transaction  is  clai^destinoj  whidi^  of 
itself,  affixes  a  strong  indication  of  fraud  aad  codl^ 
trivanoe.  Here  is  not  a  single  deelaratioQ  by  the 
deceased  of  a  wish^  about  this  time>  to  do  a  testa^ 
mentary  act  of  any  sort — there  is  no  leeqgnitioB 
what^er  by  her  that  she  had  done  any  such 
act — Uiere  are  no  disinterested  persms  wko 
have  access  to  her^  excejpt  Mr.  Baker.  Here  is^ 
on  the  following  day^  the  26th,  a  message — seat 
by  Gay  from  Miss  Kin^ — to  RusseU^  that  ''  Mn^ 
Brydges  is  much  in  the  same  8tate>  and  owdd  not 
see  him"— excluding  Russell  thereby.  Here  la 
subsequent  conceailment — not  yenturin^  to  dis* 
close  the  existence  of  the  paper,  as  if  oonscioiR 
that  it  would  not  bear  invtetigati<tt — all  these  are 
confirmatory  circumstances  of  suspicion^ 

LocJiing,  therefore,  to  the  improbability  of  the 
disposition — ^from  its  difference,  in  the  <diaracttf 
and  amount  of  the  legacies^  from  the  fonaer  pa> 
pers — ^looking  at  the  ecmdition  of  the  deceased-^ 
considering  who  were  the  persons  around  ber«^ 
that  they  are^  most  of  them,  closely  coaiiected  to- 
gether, and  are  materially  bmefitted  under  this 
paper-— considieiiag  also  the  neoedsaiy  jeako^y  ^ 
the  law  in  guarding  the  beds  af  dying  peraonB 
against  frauds  and  chwiun?entloDi-~I  am  of  opmion 
that  the  evidence  of  the  two  aiAscribiisig  wiftnessea 
(for  the  third  can  ^^ore  nothing  aiifficioHtly  oKiterial) 
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|9  m  fMi^n  m  cre4it,  that  the  yali<)ity  of  this 
pf[)diql  cfioi^pt  safely  |>e  prpnouqced  for  uppn  such 
t|efiti^^Qny:  I,  therefore,  pronouuce  against  it. 

No  co^  h^ve  been  prayed  by  Sir  Harford 
Jones— either*  frQpi  a  conYiction,  that  the  deceased 
intend^,  ai^ /ought  to  have  done,  something  in 
th^  w^iy  of  lemmay^frotion  for  J\Iiss  King-— or  (rom 
a  hopel^piesa  of  eyer  receiving  them,  if  given  i-^ 
he  bas^  p^h^ps^  acted  properly — ^but,  certaialy, 
very  iiVerally-7-in  npt  praying  costs. 

The  Cou&t^  therefore^  is  not  called  upon  Xo 
make  any  further  observation  on  the  siybject,  but 
mecely  to.  pronounce  against  the  codicij. 


182& 

Hilary 
Tbrw, 

4th  SeMion. 

B&YDQE8 

V, 

Kino. 


0£.W  V^  CLARK   AtfD   CLARK. 


Ix  this  case  a  sentence  in  the  Prerogative  Court 
of  Canterbury  against  the  validity  of  the  will  of 
£ly  Stott,  and  a  decree  of  administration  to  Char- 
lotte Mary  Dew— the  daughter  of  the  deceased — 
were  affirmed  by  the  High  Court  of  Delegates  (a), 
and  the  cause  was  remitted. 

(a)  The  Judges  who  sat  under  this  Gommissioii  ^ere— 

Mr.  Baron  Hullock, 
Mr.  Justice  Littledale^ 
Mr.  Justice  Gazelee, 
•  Dr.  Arnold, 

Dr.  DodsoD^ 
Dr.  Blake, 
Dr.  Salosbury. 
Sir  Charks  Wetherell,  Dr.  Lushington,  and  Mr.  BUgh, 
.wn»  of  Counsel  for  the  Messrs.  Cl«rk— the  appellants. 

Dr.  Jenner,  Dr.  PhiUimore,   Mr.  Denman,  and  . jifr. 
Knighi,  contrd. 
The  cause  was  argued,  at  Seijsants*  Inn,  on  the  16fth,  17th, 
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Against  this  remission  Mr.  Scurlock  entereA  a 
caveat  in  the  Court  of  Delates,  which  that  Court 
disregarding,  directed  the  remission  to  pass  under 
seal  r  he  further  entered  a  caveat  in  the  Prerogative 
Court — that  nothing  should  be  done  in  the  goods 
of  Ely  Stott  without  his  being  informed  theteof. 

Mr.  Shephard  also  gave  an  appearance  for  the 
widow^  and  prayed  an  answer  to  her  interest. 

Mr.  Lcveday  (for  Bush)  brought  in  the  remis- 
sion, and  now  prayed  the  Court  to  proceed  aocord- 
ing  to  the  tenor  of  former  acts. 
Per  Curiam. 

The  decree  of  administration  to  the  daughter 
is  part  of  the  sentence  of  this  Court  affirmed  by 
the  Delegates,  and  which  I  am  now  bound,  on  the 
remission  of  the  cause,  to  carry  into  execution ; 
but  independent  of  that,  the  statute  (a)  leaves  it  in 
the  discretion  of  the  Ordinary  to  grant  an  adminis- 
tration to  the  widow,  or  to  the  next  of  kin :  here 
the  daughter  has  directed  proceedings  to  be  insti- 
tuted, and  has  conducted  them  to  a  favorable  ter- 
mination ;  she  has  incurred  all  the  expence  and 
hazard  of  the  suit,  and  exposed  herself  to  the 
danger  of  a  failure ;  the  Court,  therefore,  would 
feel  much  disinclination  (even  if  it  had  the  power) 
to  take  the  administration  out  of  her  hands. 
That  the  widow  was  cognizant  is  not,  and  cannot 
be,  denied,  though  a  decree  to  see  proceedings 
was  never  served  upon  her:   indeed  her  interest 

18tb,  19th,  and  21st  of  January,  1828;  and,  on  the  13th  of 
Febrnarj  the  Court  of  Delegates  affirmed  the  sentence  of  the 
PrerogatWe  Court,  and  decreed  the  costs  out  of  the  estate. 

The  Jadgment  of  Sir  John  NichoU,  in  this  case,  edited, 
vith  permission,  from  the  Jndge*8  notes,  is  printed  separatdj, 
and  published  by  J.  Butterworth  and  Son.     London.     1826. 

(a)  21  Hen.  YIII.  c.  5.  §3.. 
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has,  in  no  way,  come  into  question — ^it  has  not 
been  asserted  nor  denied. 

In  respect  to  the  caveat,  against  the  grant  of  ad- 
ministration^ at  this  late  period^  after  a  sentence  by 
this  Court  pronounced  so  long  ago  as  Easter  Term^ 
1826,  and  siiice  affirmed  by  the  Superior  Court ; 
and  which  caveat,  I  understand,  was  not  entered 
till  Saturday  last — the  day  before  yesterday ;  a 
contrivance  of  that  kind  cannot  be  permitted  to 
interfere  with  the  decision  of  the  Court  of  Dele- 
gates^ which  this  Court  is  now  called  upon  to  carry 
into  executim. 

I  direct  the  grant  of  administration  to  pass  to 
the  daughter:  the  usual  security  will  be  given,  so 
that  the  interests  of  the  ^idow  will  be  sufficiently 
protected. 
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IN  THE   GOODS   OF   DAME   SUSANNA   GRAVES. 


On  Motion. 


A  SUIT  was  lately  depending  in  this  Court  res- 
pecting the  validity  of  the  will  and  codicil  of 
Dame  Susanna  Graves,  widow — ^promoted  by  Wil- 
liam Blacknell  Wilson,  one  of  the  next  of  kin  of 
the  deceased,  against  Robert  Baxter,  the  sur- 
viving executor  named  in  the  said  will ;  and  after- 
wards against  Daniel  Hemihg,  the  executor  of 
Robert  Baxter,  who  died  during  the  dependence 
of  the  cause: 

An  administration  pendente  lite — ^limited  to  the 
TiMseipt  and  investment  of  the  dividends  due  or  to 
grow  diie  oj3  two  certain  sums  of  stock,  '^  for  the 
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1838.  use  and  benefit  of  such  person  or  persons  as  shoulcl 

Hiuu^v  thereafter  appear  to  have  a  just  right  and  title 

Bj^i.  Ihereto'^-^was  granted  to  Thomas  Wilson^   ^Dd 

,    —  Thomas  Brooksbank.  respectively  the  nominees  of 

OF  Dams  the  parties  in  the  suit. 

GiULTB^  '^^  *^^1^  ^^^  codicil  were,  on  the  19th  of  Fe- 
bruary, 1827,  pronoupced  to  be  valid;  probate 
thereof  was  giianted  to  Daniel  Hemfng,  and  the 
limited  administration  pendente  lit^  decreed  to 
have  ceased^  and  expired. 

Mr.  Heming  had  called  upon  the  administrators 
to  transfer  the  stock  purchased  by  the  dividends, 
.    as  aforesaid,  into  his  name :  Mr.  Wilson  was  ready ; 
b|it  Mr.  Brooksbwk  refused,  so  to  do. 

Lushington  now  qi^oved  for  9.  joaonition  to  issfue 
agaii^t  Mr.  Wilson  and  Mr.  Brooksbank,  requir* 
ing  them  to  transfer  this  stock  into  the  name  of 
Mr.  Heming,  the  gimieral  vepresentative  of  the 
deceased. 

Addams,  conird. — That  it  is  impossible  to 
comply  with  the  motion^  one  circumstance  will 
satisfy  the  Court — a  petition  was  presented  to  the 
Vic&Chancellor  prayings  that  stock  belonging  to 
the  deceased's  estate,  and  standing  ii|  the  nl^ne 
of  the  Accountant-Gen^ul^  should  be  transferred 
to  Mr.  Heming — and  the  fipplics^on  was  refused. 

Lu8hingt(m,r-^The  fact  is,  during  tfke  pendency 
of  the  suit,  respectiiig  tiie  pdidiily  of  the  wijl^  in 
this  Court,  the  proceedkigs  ii^  Cbancery  were 
BUfifKiaded :  in  that  cause  an  order  was  made  <w 
Baxter^ — who  had  dien  a  limited  probate — ^JiwM 
to  the  property  over  which  Lady  Graves  had  a.^ifr* 
posipg  power  by  settlement — to  pay  all  fiiqclji  into 
ike  Accountant^Geneial^s  hands ;  certian  stock  wa^ 
transferred;  alterw^yrds  the  limited  prpMe  was 
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revoked,  and  a  general  probate  granted  by  this      ^^^* 
Court  to  Heming.     The  petition  to  the  Vice-     hiulbly 
Chancellor  was  in  respect  to  a  sum  of  7,000/.  in      ^*£^. 
the  hands  of  the  Accountaii1>£ieneral ;  and  was  ,     — 

IH  THE  GOOM 

refused^  because  the  matter  could  not  be  decided     of  dabi  b 
on  an  interlocutory  proceeding,  but  must  wait  the     gkjlyea. 
final  hearing ;  but  no  t>rder  has  ever  been  made 
on  Brooksbank  tD  pay  orer  the  money  in  bis  pos- 
session. 

Per  Curiam. 
An  administcBtor  pendente  lite  is  merely  an  offi' 
cer  of  the  Court,  and  holds  the  property  only  till 
the  suit  terminates  ;  as  soon  as  it  is  concluded  he 
must  pay  over  all  that  he  has  received,  in  his  cha* 
racter  of  administrator,  to  the  persons  pronounced 
by  die  Court  to  be  entided :  his  other  functions 
are  then  completely  at  an  end,  and  die  Court  is 
bound  to  take  care  he  discharges  the  duty  com* 
untied  to  him,  as  &r  as  the  delivery  over  of  every 
thing  to  tibe  proper  party.  In  the  present  instance 
if  there  is  any  contest  or  opposition  respecting  the 
property^  application  must  be  made  ekewh»*e,  but 
m  it  is  my  duty  to  enforce  the  transfer  of  the  stock, 
I  am  bound  to  grant  this  motion.  If,  from  the 
pfoceedings  in  the  Court  of  Chancery^  there  is 
sufficient  leasen  to  atop  this  transfer^  an  kijuaction 
may  lie  afiplied  ibr* 

Motion  g^ranted. 
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On.Motion. 


On  the  16th  of  January^  1823,  administration, 
under  the  sum  of  100/.  to  John  O 'Byrne,  was  com- 
mitted by  this  Court  to  Edward  Gernon  as  the 
attorney  of  Mary  Burke — widow — ^the  lawful 
daughter  of  the  said  deceased.     . 

Addams — stating,  that  an  increase  in  the  pix)- 
perty  had  arisen  from  the  award  of  a  sum  by  the 
Commissioners,  for  adjusting  the  claima  of  British 
subjects  on  the  French  government— now  moved 
the  Court  to  enlarge  the  administratioa  to  the  sum 
of  8)000/..;  and  to  decree  a  requisition  to  issue  to 
swear  Edward  Gernon,  at  Bourdeaux,  to  the  truth 
of  the  premises,  and  to  take  his  bond  for  the  due 
administration.  .     . 

Per  Curiam. 

This,  attorney  is  resident  out  of  the  jurisdiction 
of  this  Court ;  and  the  application  is  not  only  for 
a  requisition  to  swear  him,  but  also  to  take  se- 
curity ;  under  these  circumstances  the  suretios 
should  be  resident  in  this  country ;  there  should 
also  be  an  affidavit  why  the  additional  grant  is 
necessary,  and  it  would  be  better  to  insert,  if  the 
fact  be  so,  that  no  person  in  this  country  has  a 
claim  upon  the  property.  This  affidavit  being 
brought  in,  the  requisition  may  issue. 

Motion  granted. 


J 
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This  was  a  cause  of  proving,  in  solemn  form  of     Hilary 
law,  the  last  will  and  testament  of  Robert  Ewing      b^^S^. 
deceased;  promoted  by  Humphrey  Ewing  M aclae,  p^|~" . 
and  Margaret  Ewing — the  executors  named  in  a  not  be  gnuitad 
will  bearing  date  the  1st  of  June,  1825 — against  ^©r^STby, 
J^tnes  Ewing  and  John  Crum— two  of  the  exe-  J^|[  ^  ®^f » 
ciitors  named  in  a  testamientary  schedule,  bearing  piamea,  to  the 
date  the  day  of  February,   1827,  (without  who  died  wid- 

sdbscription)    in   which  Mr.  H.  E.  Maclae  and  £'ifJ*^«K 
Miss  Ewinff  were  also  named  execiitors.    A  de-  ^^^i  the 

...  /•     ,  ,  ,       amweni  of  the 

cree,  at  the  instance  of  the  executors  under  the  executor 
will  of  1825,  had  been  served  upon  various  parties  J5SS°w» 
citing  them  "  to  see  proceedings.*'  bSg*^£^ 

Liushington  and  Haggard — in  support  of  the  f^<Jence  of 
testatnentary  schedule  of  1827.  which  were 

Philiimore  and    Addams — for    the    executors  Tey^bjThini 
under  the  will  of  1825. '  ^^^  •«^^- 

,  tor;  eqpeciallj 

Jenner-^for  Robert  Reid  (an  executor  under  a  ^^^  the  in- 
will  dated  the  4th  of  November,  1818— and  one  deo^lU^l^^ 
of  the  persons  cited) — objected  to  the  answers  of  fS^J^^ 
Mr.  Maclae  beins:  received  as  evidence  afi:ainst  ^^^  ^«« 

t'_,  ^  wasapreTiomi 

DIS  party.  paper,  in  hb 

LMsbinglcn — ^in  reply-=H3aid,  that  the  objection  cieariy  eS?* 
was  not  tenable;  since  it  had  been  recently  de-  *i«d  to  probate. 
cided  by  the  Court,  that  the  answers  of  an  exe- 
cutor named  in  two  wills — ^both  propounded  in 
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the  same  cause — ^might  be  read  as  against  a  third 
party  (a). 

Judgment. 

Sir  John  Nicsoll. 

Robert  Ewing,  the  deceased  in  this  cause^  died 
on  the  loth  of  Febmry,  1827,  at  Dalby  Terrace 
in  the  City  Road,  at  the  a^  of  68  years, — a 
bachelor,  leaving  an  only  sister  who  is  since  dead, 
and  several  nephews  and .  nieces.  His  personal 
property  is  stated  to  amount  to  18,650/. ;  and 
there  was  also  a  heritable  estate  in  Scotland. — ^He 
had  an  illegitimate  daughter — ^Marganet — (the 
wife  of  Robert  Reid)  who  died  in  October,  1836 
— in  the  deceased^s  life-time:  of  the  three  chil* 
dren  which  survived  her,  two  are  dead — but  that 
is  a  circumstance  immaterial  in  the  considearatioii 
of  this  case — for  these  childr^  the  deceasad  en- 
tertained the  greatest  affection,  a^  also  for  hi* 
niace  Mias  Ewing;  and  it  was  ever  aa  objects 
which  he  was  v«ry  desirous  tQ  atfeaiii-«*^t  she 
should  have  the  care  and  manageiiMent  of  tfieoi^ 

The  deceased  bad  ejfjdcuixA  6evef;ai  wilto-^nme, 
in  1808 ;  by  which  fae  gave  half  his  property  t0 
bis  daughter  who  was  then  unmarried-r-a  secopd, 
in  1818,  by  which  she  had  the  sfunie  bene^t^  but 
trustees  wa^e  interposed  in  order  to  protect  the 
property  from  the  ec^agemiwts,  and  contivul  of 
her  husband.  I^  1825,  he  executed  a  thptl  wiU-*-f 
by  which  he  left  a  life  intexest  in  on^-tliird  of.tiie 

(a)  Rich  V.  Mouchett  and  Isherwood,  Prerog.  Ttti  J11I7, 
1824.  Tfaf  aentenoe  in  this  caae,  e8tel>lwibmg  .the  viU  and  co- 
dicil piopojonded  hy  Rich,  "was  affirmed. by  the  High  Court  9f 
Delegates  on  the  9th  of  July,  1825 ;  and  an  application  for  a 
Commission  of  Review — afterwards  made,  and  argued  before 
Lord  Chancellor  'Bldon,  in  December,  182&-^wa8  refused. 
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residue  to  his  daiighter^  independent  of  faer  hus- 
baod^  widi  a  poiwer  of  diqiosal  of  the  principal 
among  her  children ;  dtie  being  dead  I  apprehend 
this  thiltl  vests  in  the  children  t  the  other  two« 
flnrds  were  faequbathed  to  his  niece,  Margaret 
Ewing,  and  his  nephew^  Hnrnphrey  Ewing  M adaa* 
This  paper  is  nncancelled,  and  will^  nndoobtedly^ 
operate  if  the  paper  propounded  be  not  ^id-^^fbr 
to  intestacy  is  quite  out  of  the  questioa. 

On  the  daughter's  deaths  the  deceased  became 
anxious  to  nake  a  fresh  dtspomtibn  of  his  property, 
and  determined  on  making*  a  new  wiM.  At  this 
pohit  of  the  case  a  considerable  difficulty  anses, 
as  ^  only  eYtdence  to  be  obtained  must  be  ga- 
thofed  Srem  the  answers  of  Ae  execiitor  (A)~-iiMr 
the  solicitor  receiTed  afl  instnictions  thvoi^h 
liini-r-4nid  though  he  mi^  be  a  person  of  the 
highest  hoocfr-^thongh  lihe  tdeceased  may  have 
placed  the  greatest  confidence  in  bim^-4tnd  though 
he  may  be  speaking  against  his  own  interesit — yet^ 
on  answers  alone,  to  pronounoe  for  such  a  paper,  is 
goiog  a  step  furthar  than  this  Court  has  ever  pre* 
vionsly  gone.  Another  difficulty  is,  that  the 
contents  of  Ae  draft  wet*e  not  read  over  to  the  de* 
ceased ;  they  were  only  oommunicated  to  him  in 
the  way  6f  explanation,  and  he  manifested  oon- 

(ki)  Mr.  Maclae,  haying  declined  to  renounce  his  executor- 
siiip-;  the  CcnArt  was  moved' to  piirmit  hisexaminatioDy  although 
a  partj  to  the  pi^ceedinga,  ^ma  being  the  only  peraon  who 
coidd  gi^e  aridence  on  the  principal  parts  of  the  alleigation 
propoanding  the  draft ;  dated  Febmarj,  1827. — ^In  support  of 
the  iaotioo,  a  comparative  statement  was  exhibited  of  his 
iftterest  nader  the  will  of  1825,  and  under  the  paper  of  1827; 
from  whieh  statement  it  appeared,  that,  under  the  latter  in« 
strmnent,  his  benefit  was  considerably  less  than  under  die 
fiarmer* 
The  Court,  however,  rejected  the  application. 
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siderable  fluctuations  of  intenticm ;  the  execution 
was  postponed ; — however,  on  a  sul|;)sequent  repre-^ 
sentation,  he  did  consent  to  execute  it:  and,  it 
is  certain  that,  at  that  time^  Maclae,  and  Druce 
tiiie  solicitor^  niust  have  thought  that  he  intended 
to  give  efiect  to  the  disposition  as  contained  in  the 
draft,  because  a  fair  copy  was  prepared— ^11 
when  it  came  to  be  read  over  it  might  have  pro^ 
duced  much  discussion,  and  the  deceased  might 
not  then  have  given  it  his  full  sanction  and  ap- 
probation. The  blank — left  for  a  clause  regulat* 
ing  the  disposal  of  the  sum  of  4,000/.,  in  case  his 
niece,  Margaret  Ewing^  made  no  appointment  of 
it,  and  in  case  of  the  death  of  all  his  grand-chil^ 
dren — is  most  material ;  and  when  I  consider  that 
this  unexecuted  paper  is  to  revoke  a  will — writ-r 
ten  with  his  own  hand  at  no  great  distance  of 
time — ^unless  I  could  be  quite  certain. that  the 
depeased  would  have  executed  it  without  alteration, 
I  could  not  pronounce  for  it. 

Again,  on  the  evening  preceding  his  death,  the 
allusion  to  the  will  of  1825,  in  the  enquiry,  ad* 
dressed  to  Maclae,  ^'  whether  a  will  in  a  man's 
own  hand-writing  would  be  sufficient^' — coupled 
with  Maclae's  answer,  ^^  that  he  thought  it  would 
as  to  personal  estate'^ — strongly  shows  that  he  had 
not  finally  ^decided  to  execute  the  paper  pro- 
pounded, nor  to  abandon  the  former  will.  Cer- 
tainly, the  deceased  had  no  doubt  as  to  the  other 
legacies,  but  only  as  to  the  manner  of  securing 
the  4,000/.  to  his  daughter's  children  independent 
of  the  engagements  of  their  father — still,  on  the 
whole,  I  think  it  safer  to  decree  probate  of  the 
will  of  June  1,  1825 — but  I  shall  direct  the  costs 
of  all  parties  to  be  paid  out  of  the  estate. 
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This  m'qs  a  very  complicated  case,  from  the      hilart 
obliterations  and  interlineations^  in  pencil,  and  in      ^Slj 
mk,  appearing  upon  the  face  of  the  papers ;  and  it        — - 
has  only  been  thought  expedient  to  report  so  much.  faei»ynmmi^ 
of  the  judgment  as  elucidates  the  view  which  the  ^dHoAm. 
Court  took  of  those  alterations.  tioM  «  deH- 


Phillimore  and  Addams — in  support  of  the  two  ^^mmw  in  ink 
papers,  A.  and  B.,  propounded  by  Samuel  Hawkes  thejmof 
—one  of  the  executors  therein  named,  and  a  bro-  !S  »me1iD!" 
ther  of  the  deceased.  atnunentthe 

LusMngton  and   Dodson,  contra — for  Francis  strengthened. 
Hawkes^  also  a  brother  of  the  deceased.  ther  a  teJ^tor 

Irrnfiitfwr  Intended  a 

JUDGMENT.  particolar  be- 

Sir  John  Nicholl.  ^^***i?/**", 

mi  •  •  •        1^  1      1  part  of  Us  Will, 

This  case^  on  some  points,  is  short  and  clear ;  and  to  take 
but^  on  others^  from  the  state  of  the  papers  pro-  ti^  the 
pounded^  and  of  other  papers  connected  ^ith  them,  2j^J^J?|f  ^^ 
now  before  the  Court,  it  is  one  requiring  a  careful  ■*>««  dWndi- 
examination  ;  but,  after  such  examination,  it  seems  inteaiatebe 
free  from  doubt  in  respect  to  the  proper  decision.     ^^^' 

The  testator,  James  Hawkes,  died  suddenly,  at 
Brighton^  on  the  first  of  May,  1827,  by  the  burst- 
ing of  a  blood-TCSsel^  having  on  the  twenty-first  of 
October,  1826,  in  the  presence  of  three  witnesses, 
who  have  attested  it,  duly  executed  the  will  pro- 
pounded :  it  is  all  in  his  own  hand-writing — ^it ' 
originated  with,  and  was  prepared  by,  himself — 
and  his  capacity  is  unimpeached.  The  will,  there- 
fere,  when  executed,  was  valid :  so  far  the  case,  as' 

VOL.    I.  Y 


322 


CASES    DETERMINED    IN    THE 


18C8. 

Hilary 

Term, 

By  Day. 

Hawkes 

r. 
Hawk  Ell. 


to  tlie  factum,  is  short  and  clear — ^the  question, 
then,  is,  how  far  it  has  been  since  altered  and  re* 
yoked  ? 

After  entering  on  a  short  statement  of  the  his- 
tory, circumstances,  and  family  of  the  deceased,  and 
of  the  substance  of  the  will,  and  examining  other 
papers  in  the  cause,  which  It  held  not  material  to 
the  decision  of  the  case,  the  Court  proceeded : — 

The  question  then  comes  to  the  face  of  the 
papers  propounded :  there  are  various  erasures, 
and  crossings,  and  interlineations— some  in  pencil 
— ^some  in  ink :  the  general  presumption  and  pro- 
bability are,  that,  where  alterations  in  pencil  only 
are  made — they  are  deliberative  ;  where  in  ink — 
they  are  finals  and  absolute ;  but  when  they  are 
of  both  sorts,  the  presumption  as  to  each  is  stronger: 
if  the  writer  had  made  up  his  mind,  and  intended 
the  variation  to  be  final,  he  would^  instead  of  pen- 
cil, have  used  the  other  material — ink: — ^if  he  were 
deliberating  only,  and  undecided,  he  would  not 
use  ink,  but  pencil.  Upon  the  evidence  also^  upon 
the  deceased's  own  declarations  and  conduct^  and 
upon  the  nature  and  appearance  of  those  pencil 
marks^  I  am  satisfied  that  they  were  intended  to  be 
not  finally  revocatory — but  only  deliberative,  and 
depending  upon  future  acts.  Against  all  the  pen- 
cil alterations,  and  their  efiect,  I  shall^  therefore, 
pronounce. 

I  come^  then,  to  the  alterations  in  ink :  I  have 
already  said,  that  the  presumption  is,  that  the  de- 
ceased had  definitively  resolved  so  to  alter  his  will ; 
and  the  parol  evidence  goes  strongly  to  support 
that  presumption ;  for  the  deceased,  when  he 
show^  either  the  paper  propounded,  or  some  si- 
milar  paper,  to  his  solicitor.  Faithful,  a  year  and  a 
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half  before^ — desired  bim  to  make  his  notes  in 
pencil,  and  not  in  ink,  as  be  intended  the  instru- 
ment to  be  hisVill.    The  alterations  in  ink  are 
made  in  a  cautious  and  curious  manner,  tending 
to  confirm  the  idea  that  they  were  meant  to  be 
permanent:    the  lines  are  struck  through,    not 
merely  by  hand — ^by  drawing  the    pen   through 
them  in  an  irregular  manner — ^but,  to  my  eye,  the 
obliterations  appear  to  be  made  with  the  assistance 
of  a  ruler,  fcnrming  a  broad,  dark,  equal  line,  nearly 
efiacing  the  whole  writing;    and,  in  one  or  two 
instances — (as  where  he  varies  the  bequest  to  Dear- 
love— first  increasing  it  from  2,000/.  to  2,800/., 
and  then  reducing  it  again  to  2,000/.) — there  are 
two  or  three  parallel  lines  drawn  across  very  care- 
fully.     These  observations  confirm   me  in    the 
opinion  that  these  alterations  were  made  deliber- 
ately, upon  due  consideration,  and  intended  to  be 
permanent  and  final.     Similar  observations  apply 
in  respect  to  the  interlineations. 

It  is  by  no  means  certain^  that  these  alterations 
may  not  have  been  made  before  the  execution,  and 
that  these  are  not  the  identical  papers  shown  to 
Faithful ;  nor  is  this  even  improbable ;  for,  at  the 
execution,  the  deceased  so  doubled  up  the  papers 
as  not  to  allow  the  witnesses  to  see  more  than  was 
necessary  to  attest  his  signature :  the  alterations  in 
ink  may,  therefore,  have  been  previously  made, 
and  the  will  may  be  in  the  same  plight  and  con- 
dition, except  as  regards  the  pencil  marks,  that  it 
was  on  that  occasion. 

I  cannot  accede  to  the  suggestion  that,  if  the 
matter,  in  this  respect,  were  doubtful,  or  if  it  were 
uncertain,  whether  the  deceased  did  or  did  not 
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mean  any  particular  bequest  to  remain^  or  to  Ve 
revoked^  that  such  doubt  or  uncertainty  would  vi- 
tiate the  whole  will,  and  render  the  decea^  intes- 
tate :  nothing  can  be  so  manifest,    as  that  the  de- 
ceased did  not  mean  to  die  intestate,    nor  that 
either  his  real  or  his  personal  property  should  be 
disposed  of  by  law  to  his  heir,  or  among  his  next  of 
kin.     But,  supposing  these  erasures  and  interlinea- 
tions  to  have  been  made  after  the  execution,  they 
would  equally  direct  the  distribution,  at  least,  of 
the  personalty ;  for  the  fact  is  clear,  not  only  from 
the   presumptions  on  the  face  of  the  paper,  but 
from  the  parol  evidence,  that  the  deceased  wished 
it  to  have  validity,  as  his  will,  in  its  present  shape. 
The  deceased  had  interviews  with  his  solicitor 
long  biefore,  and  long  after,  the  execution  of  the 
.will,  one,  eighteen  months  before  his  death — ^the 
will  was  not  then  interlined,  and  he  was  careful 
that  any  alterations  should  be  made  only  in  pencil : 
another,  two  months  before  his  death — after  the 
will  had  been  executed,  and  then,  the  alterations 
in  ink  had  been  made  ;  so  that  there  is  no  impro- 
bability that  it  was  altered  previous  to  execution  : 
the  last  interview  took  place  on  the  30th  of  April 
— the  night  before  the  sudden  death. of  the  de- 
ceased— when  (and  this  was  his  last  act)  he  depo- 
sited this  instrunient  with   Faithful,  at  the  same 
time  declaring  and  publishing  it,  as  his  will,  in 
case  of  his  death  before  he  completed  a  substitu^ 
by  deed.     Whether  it  can  in  every  respect  operate, 
or  in  all  its  parts  carry  the  intentions  of  the  de- 
ceased into  effect,  it  is  not  necessary  for  this  Court 
to  decide  ;  but  I  am  satisfied  that  he  did  not  con- 
sider any  of  the  pencil  marks  as  part  of  his  will ; 
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and  I  am  also  satisfied^  that  he  intended  those  ^S^- 

alterations^  which  he  has  so  carefully  made  in  ink,  hilart 

to  be  final  and  effectual.  By-Sy. 

The  Court,  therefore,  pronounces  for  the  vali-  - — 

dity  of  these  papers,  but  without  the  pencil  marks,  «. 
and  wntmg  m  pencil. 


i;.ADr  KIRKCUDBRIGHT   t;»   LORD   KIRK<;UDBRIGHT, 


16tiiMardi. 


This  was  a  cause  of  proving,  in  solemn  form  of  The  datnic 
law,  the  last  will  and  testament  (bearing  date  the  ^i^^'^ 
.3d  of  November,  1824)  of  Sholto  Henry,  Baron  ^^f"^  J*{^^ 
Kirkcudbright,  who  died  on  the  1 6th  of  April,  1 827,  Mune  import ; 
promoted  by  Mary,  Baroness  Kirkcudbright,  his  wUdh^e^ 
widow — the  sole  executrix,  and  universal  legatee,  S^dTtaJJuiff 
named   in  the  said  will,  against  Camden  Gray,  ceawdtooper. 
Banm  Kirkcudbright — ^the  natural  and  lawful  bro-  cuiatioa  us 
ther,  and  cme  of  the  next  of  kin  of  the  deceased.      S^^^^S^r 
The  King^s  Advocate  and  Lushingtan— for  Lord  2S^^;[^" 
Kirkcudbriebt.  ^^  «*»« ' 

o  fArmer  will 

The  question  is — ^whether,  by  the  destruction  of  just  previow 
the  will  of  1825,  the  deceased  proposed  to  give  ^t^^'^^ 
operation  to  the  will  of  1824 :  the  presumption  is  ^JJ^  )^ 
against  the  revival,  unless  circumstances  show  the  qne^on  of  in- 
contrary.    It  is  clear  that  the  second  will  was  in-  admi^ng^be 
tended   expressly  to  revoke  the   first,    and  that  ^^^Z^. 
the  testator  would  have  actually  destroyed  it,  had 
he  not  been  prevented  by  the  party  benefitted — 
who  kept  possession  of  it  against  his  wishes.    The 
will  of  1 826  has  an  express  revocatory  clause.    No 
general  declarations — ^no  proof  of  afifection — ^would 
revive  a  uriU  under  such  circumstances ;  there  must 
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be  clear  evidence  of  intention :  this  is  not  a  simple 
case  of  revival ;  but  of  recalling  into  existence  that 
which  the  deceased  would  have  destroyed  if  in  his 
power, 

Philtimore  and  Dodson — contra — were  stopped 
by  the  Court. 

Judgment. 

Sir  John  Nicholl. 

The  question,  in  this  case,  lies  in  a  very  narrow 
compass,  and  is  free  from  difficulty.  It  appears 
that  the  lat^  Lord  Kirkcudbright  executed  a  vrill  on 
the  third  of  November,  1824,  of  which  he  appointed 
Lady  Kirkcudbright  executrix,  and  universal  lega- 
tee ;  and,  on  the  thirtieth  of  July,  1825^  he  made 
another  will,  by  which  he  gave  a  legacy  of  500/. 
to  Charlotte  Bicknell ;  but  again  left,  with  that 
single  exception,  the  whole  of  his  property  to  Lady 
Kirkcudbright.  In  August,  1825^  he  deposited  this 
latter  will  with  his  bankers,  where  it  remained  till 
November  in  the  same  year,  when  he  took  it  away 
hiinself :  and,  as  it  was  not  to  be  found  at  his 
death,  it  must  be  presumed  that  he  destroyed  it ; 
and  there  is  no  circumstance  to  repel  the  legal 
presumption,  though  neither  the  time,  place,  nor 
manner  of  its  destruction  can  be  shown.  It  might 
have  taken  place  immediately  he  got  it  from  his 
bankers ;  aud,  even  on  the  very  day  before  his  death, 
he  had  an  opportunity  of  destroying  it. 

The  former  will  remaining  uncancelled  has  been 
set  up  by  the  wife,  and  opposed  by  the  present 
Lo]*d  Kirkcudbright — ^the  deceased's  brother ;  who 
alleges  that  it  is  a  revoked  will,  and  that  the  de- 
ceased is  dead  intestate.  It  is  not  quite  settled, 
whether  the  principle  of  law  is,  that  on  the  revoca- 

OB  the  revocation  of  a  latter  will,  a  fiMrmer  will  is  preemned  to  reriTe,  or  not. 
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tion  of  a  latter  will,  a  former  uncancelled  will  is 
presumed  to  revive  or  not*    The  presumption  may 
depend,  primdfacie^  on  the  nature  and  the  con- 
tents of  the  will  themselves,  exclusive  of  circum- 
stances dehors  the  will.     If  the  latter  will  contains 
a  disposition  quite  of  a  different  character,  the  law 
may  presume  such  a  complete  departure  from,  the 
former  intention^  that  the  mere  cancellation  of'  the 
latter  instrument  may  not  lead  to  a  revival  of  the 
former  ;  but  intestacy  may  be  inferred.     If,  how- 
ever, the  two  wills  are  of  the  same  character^  with 
a  mere  trifling  alteration^  it  may  be  presumed  (be- 
cause it  is  the  rational  probability)  that  when  the 
testator  destroyed  the  latter^  he  departed  from  the 
alteration,   and  reverted  to  the  former  disposition 
.  remaining  uncancelled.     This  case  strongly  car- 
ries with  it  the  latter  presumption.     Both  wills 
are^  in  character,  the  same;  the  former  gives  his 
whole  estate  to  his  wife ;  the  latter,  after  giving 
away  only  a  small  legacy,  still  bequeaths  the  bulk 
of  his  fortune  to  her :  it  is  a  mere  codicillary  altera- 
tion^ and  it  is  extraordinary  that  it  was  not  'done 
by  a  codicil  only.    The  destruction^  then,  of  this 
latter  document  bears  the  inference  that  he  merely 
meant  to  revoke  the  legacy,  and  then  to  revert  to 
the  former  disposition  exclusively  in  favor  of  his 
wife.    That  he  considered  both  wills  revoked,  and 
purposed  to  die  intestate,  is,  on  reference  to  the  acts 
done,  in  no  d^ree,  to  my  judgment,  the  correct 
view  of  the  probable  intention,  nor  the  primd  facie 
presumption.     I  should,  therefore,  be  much  dis- 
posed  to  hold,  on  considering  the  papers  alone, 
and  if  no  corroborating  circumstances  were  ad- 
duced^ that  the  will  of  November,  1^24,  had  le- 
vived.     But  it  is  admitted,  that  all  such  cases  are 
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questions  of  intention  to  be  inferred  from  circum- 
stances, and  that  extrinsic  evidence  is  let  in.  It 
is  hardly  possible  but  that  some  fiicts,  bearing 
upon  that  question^  must  exist;  or  that  a  case 
should  ever  arise  resting  only  on  the  legal  pre- 
sumption. If  it  could  be  shown  that  he  intended 
to  revoke  this  will,  and  to  die  intestate,  there  is 
no  rule  of  law  that  excludes  such  proof;  nor,  on 
the  other  hand^  would  a  party  be  precluded  from 
showing  that,  by  the  destruction  of  the  latter  will, 
the  deceased  proposed  to  re-establish  the  former. 
Accordingly^  in  this  case,  both  parties  have  gone 
into  evidence  of  intention,  and  the  result  of  that 
evidence  leaves  no  doubt  upon  my  mind,  that  Lord 
Kirkcudbright  believed  and  intended  that  the 
former  will  should  remain  valid. 

It  is  true,  that  unhappy  differences  arose  be- 
tween the  deceased  and  his  wife,  occasi<med — not 
by  unfounded  jealousy,  and  violence  of  temper^ 
on  her  part — ^but  by  profligate  and  insulting 
adultery,  on  his  part,  with  his  own  servant^  in  his 
own*  house.  But,  notwithstanding  these  differ- 
ences, and  quarrels,  he  makes  his  will  in  Novem- 
ber, 1824^  giving  his  whole  property  to  his  wife ; 
and,  though  he  tells  his  solicitor  that  he  will  delay 
the  execution  in  terror  em — ^to  induce  Lady  Kirk- 
cudbright to  acquiesce  in  his  adultery — ^I  cannot 
attach  much  importance  to  this  fact  as  spoken  to 
by  Mr.  Squire,  since  he  does  execute  it,  himself 
carrying  it  to  a  tradesman's^  and  getting  witnesses 
to  attest  it.  There  was,  therefore,  a  deliberate 
and  decided  intention  to  give  his  property  to  his 
wife ;  and  the  fresh  will  is  as  slight  a  departure 
as  can  be,  from  the  original  one.  It  appears  also, 
that,  with  his  propensity  for  othei'  women,  ^till  be 
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was  much  attached  to  Lady  Kirkcudbright,  even 
when  he  quitted  her  society  ;  for,  though  in  May, 
1825,  because  she  would  not  patiently  submit  to 
this  adulterous  intercourse  being  carried  on  in  his 
own  house,  he  actually  separates  himself  (a),  and 
goes  off  to  London  with  his  cook-maid,  and  lives 

(a)  6n  the  4th  Session  of  Michaelmas  Term,  1827,  an  aHe- 
gation  was  tendered  on' the  part  of  Lord  Kirkcndbrighf,  plead- 
ing, that  in  the  eourse  of  1825,  the  deceased. gave  his  solicitor 
iostmctions  to  draw  up  regular  articles  of  separation  between 
himself  and  Lady  Kirkcudbright :  the.  Court,  however,  rejected 
the  allegation  upon  the  following  grounds  :~^ 
Per  Curiam. 

In  this  cause  lour  allegations  have  bisen  already  given  in, 
and  pnblication  wonld  haye  passed  on  the  first  session  of  this 
•  term,  if  it  had  not  been  stopped  by  the  assertion  of  the  present 
allegation.  In  this  advanced  stage  of  the  cause,  the  Court 
would  not  adndt  a  plea  unless  it  were  sworn  that  the  facts  in- 
tended to  be  alleged  were,  not  only  noniter  pervenia  to  the 
knowledge  of  the  party,  but  that  he  was  advised  that  they  were 
material  and  important  to  his  case.  The  affidavit,  brought  in 
to  induce  me  to  admit  this  allegation,  is  deficient  in  this  latter 
point ;  nor  does  the  Court  wonder  at  the  omission,  when  It  looks 
at  the  history  as  detailed  in  the  pleadings  and  papers  already 
before  the  Court* 

After  stating  the  facts  as  detailed  in  the  judgment,  the  Court 
.proceeded : — 

That  differences  did  exist  in  the  spring  of  1825,  there  is  no 

-  doubt ; — ^that  Lord  Kirkcudbright  actually  withdrew  from  his 

'  wife,  and  cohabited  with  Bicknell,  and  that  be  made  a  will 

giving  her  &00/.,  hot  in  all  other  respects  copfirming  his  former 

.  will,  admit  of  no  question ;  after  these  facts  are  established, 

that  articles  of  separation  were  prepared,   but  subsequently 

abandoned,  cannot  weigh  a  feather,  nor  carry  the  case  one  step 

further*     It  cannot  be  worth  while  again  to  open  the  suit  in 

order  to  introduce  matter  of  such  extremely  trivial  importance. 

I  shall  probably  consult  Lord  Kirkcudbright*s  interest  in  not 

allowing  this  plea  to  go  to  proof;  but,  whether  this  be  so  or 

not,  it  is  my  duty  to  the  other  party  to  reject  it ;  and  I  reject 

it  accordingly,  and  decree  publication  to  pass. 

Allegation  rejected* 
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with  her  for  two  years,  from  lodging  to  lodging ; 
yet  he  writes  affectionate  letters  to  his  wife ;  sends 
her  the  newspapers ;  speaks  of  her  most  tenderly ; 
pays  her  many  little  attentions ;  occasionally  eyen 
goes  down  to  Southampton  to  visit  her ;  writes 
with  a  power  of  attorney  to  his  friend  Rudd,  who 
manages  his  affairs,  expressing  his  wishes  for  the 
comfort  of  his  wife — "  her  convenience  and  comfort 
constitute  the  principal  anxiety  of  his  heart  :'^  at 
last  he  gets  tired,  or  sick,  of  his  scandalous  life^  and 
becomes  anxious  for  a  reconciliation,  and  to  return 
home.  Under  these  feelings  he  makes  a  strange 
proposition — (for  he  is  proved  to  be  very  eccentric 
though  clever)  that  he  should  again  cohabit  with 
his  wife ;  and  bring  back  this  very  servant,  under 
a  solemn  promise  of  having  no  further  connexion 
with  her :  but,  on  his  lady  very  properly  rejecting 
that  proposal — and,  if  he  had  any  good  sense,  or 
feeling,  he  must  have  acquiesced  in  the  moral  tone 
of  mind  that  rejected  such  an  insulting  ofler — ^he 
gives  it  up ;  says,  he  likes  her  the  better  for  it ; 
and,  at  length,  on  Good  Friday,  April  the  thir- 
teenth, 1827,  he  returns  to  his  home,  and  to  his 
wife.  He  was  then  in  extremely  ill-health,  suffer- 
ing under  an  attack  of  inflanunation  in  the  chest. 
On  his  arrival,  he  was  very  kindly  received.  Sar- 
gant^s  account  of  her  quarrelling  with  him  after 
*  dinner,  and,  again,  the  next  day,  and  of  her  neg- 
lecting him,  is  so  inconsistent  with  the  other  evi- 
dence as  to  be  entitled  to  no  credit.  She  attended 
him  to  the  warm  bath  that  evening,  and  paid  him 
all  possible  attention.  It  so  happens  that  Rudd 
saw  them  there  together : — 

'^  She  was,  he  says,  assisting  him   to  undress 
when  he,  the  deponent,  went  in.    The  deceased 
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observed  to  him,  that  he  was  glad  he  was  come 
home,  and  addressed  Lady  Kirkcudbright  in  a 
kind  and  familiar  manner.^'  On  that  occasion, 
therefore,  this  witness  perceived  no  want  of  cordi- 
ality between  them.  On  the  following  day  she 
was  equally  attentive  and  afiectionate — she  pressed 
Mr.  Maul^  the  surgeon — ^who  had  some  reluctance 
from  the  course  of  life  Lord  Kirkcudbright  had 
pursued — to  attend  him .  On  the  Sunday,  in  Maul's 
presence^  the  deceased  expressed  his  gratitude  to 
her  in  these  terms : — 

**'  He  was  afraid  he  should  not  live  long  enough  to 
make  her  amends  for  the  kindness  she  had  shown 
him ;"  and  Maul  adds,  '^  that  the  expressions  struck 
him  as  singular,  for  he^  the  deceased,  was  not  accus- 
tomed to  acknowledge  attentions  from  any  one :" — 
and  the  next  morning  he  was  found  dead  in  his  bed. 
Here,  then,  is  the  fact  of  this  return  home  and  the 
renewal  of  conjugal  kindness,  in  support  of  the 
conclusion  drawn  from  the  nature  and  contents  of 
the  papers.  . 

In  respect  to  these  wills^  the  deceased  had,  in 
1824^  deposited  his  iron  chest  and  writings  with 
Rudd  ;  and,  in  1825,  the  will — ^the  subject  of  the 
present  suit — was  also  sent  to  Rudd  by  a  servant, 
in  a  packet  sealed  with  Lord  Kirkcudbright's 
arms.  There  is  no  direct  proof  whether  it  was 
sent  by  the  deceased,  or  by  Lady  Kirkcudbright; 
but  the  deceased  was  at  Southampton  at  the  time, 
or  bad  only  just  left  it ;  and  it  was  more  likely  to 
have  been  sent  by  him,  as  Rudd  was  his  own 
confidential  agent.  It  is  not  probable  that  it  was 
sent  without  his  privity^  notwithstanding  the  de- 
clarations of  Lady  Kirkcudbright  to  the  Eames', 
supposing  those  declarations  to  have  been  accu- 
rately recollected;    still  less  probable  is  it,   that 
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he  was  ignorant  of  its  existence  in  an  uncancelled 
■tate — indeed  it  is  proved  that  he  uas alviays  aware 
pf  its  existence,  because  he  told  Squire  that  if  it 
had  been  in  his  custody,  he  would  have  destroyed 
it ;  and  the  very  case  set  up  admits  this ;  for  it  is 
averred  that  he  wished  to  obtain  possession  of  that 
paper  in  order  to  cancel  it^  but  that  his  wife  would 
not  deliver  it  up.  This  fact  of  his  knowledge  is 
most  materiaL   ' 

It  is  said  that  there  were  declarations  made  by 
him  when  he  executed  the  second  will,  that  he 
would  have  destroyed  it ;  but^  first^  no  reliance  can 
be  placed  on  his  declarations;  and,  secondly,  the 
question  is  not  what  he  intended  when  he  executed, 
l>ut  whe^  he  destroyed  the  second  will,  knowing 
.the  first  to  be  in  existence.  Counsel  however  have 
argued,  that  if  he  had  destroyed  it,  it  could  not  have 
been  revived — but  is  it  clear  that  he  would,  in 
that  case,  have  destroyed  the  second  will,  without 
executing  a  new  one ;  or,  knowing  of  the  existence 
of  the  former  will  and  wishing  it  not  to  take  effect, 
can  there  be  any  reason  to  doubt  that  he  would 
have  executed  a  short  revocatory  instrument,  either 
making  a  new  disposition  or  declaring  that  he 
meant  his  property  to  go  according  to  law.  Now 
in  regard  to  the  revival  of  the  latter  will,  conti- 
nued affection  alone  would  perhaps  not  be  suffi- 
cient, but  instead  of  this  the  evidence  is,  that  he 
declared  his  brother  and  sister  should  never  have 
any  of  his  property ;  that  he  was  savii^  all  he 
could  to  make  his  wife  comfortable,  as  he  told 
Eyton,  and,  more  particularly,  his  friend  Ross, 
who  thus  deposes : — 

'*  He  often  heard  deceased  declare  that  he  meant 
to  leave  the  whole  of  his  property  to  Lady  Kirk- 
cudbright:  he  used  to  say  that  his  brother  and 
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sister  sEould  never  be  a  shilling  the  better  for  him', 
but  that  my  Lady  (as  he  sometimes  called  lady 
Kirkcudbright)  should  have  the  ivhole :  upon  one 
occasion^  in  the  latter  part  of  November,  1825,  the 
deceased^  alluding  to  the  deponent's  having  re* 
eently  sent  her  ladyship  some  wine  by  his  order^ 
observed,  ^  that  he  hoped  it  was  of  the  best  sorl^ 
as  it  was  for  her  own  driiiking,'  and  he  also^  upon 
the  same  occasion,  spoke  of  the  manner  in  which 
he  had  endeavoured  to  secure  his  property  to  her 
as  hereinafter  deposed/' 

Now  the  way  in  which  be  does  hereafter  depose, 
is  on  the  ninth  article : — 

^'  That  in  all  his  communications  with  the  de- 
ceased [and  he  was  very  intimate  with  him],  both 
in  June  1S25,  and  in  November  following,  the 
deceased's  general  manner  of  speaking  of  his  con- 
nection with  Charlotte  Bicknell  was  duch  as  to 
indicate  regret,  not  at  the  intercourse  itself,  but 
only  as  being  the  means  of  keeping  him  in  a  state 
of  separation  from  Lady  Kirkcudbright ;  and  he 
alwavs  understood  from  the  deceased,  that  it  was 
his  intention  such  connection  should  not  deprive 
Lady  Kirkcudbright  of  any  of  the  advantages  he 
intended  her  to  have  under  the  will,  which  he  spoke 
of  having  made  as  before  deposed :'' — ^that  is,  the 
will  of  November,  1825. 

In  a  further  part  of  his  deposition  Ross  says: — 

'*  Bicknell  was  present,  when  the  deceased,  speak- 
ing to  deponent,  observed,  ^  in  consideration  of 
Charlotte's  good  conduct  and  kind  treatment,  I 
have  settled  500Z.  upon  her ;  she  knows  it  to  be 
the  case^  because  she  has  seen  the  instrument  duly 
prepared  by  a  legal  man,'  or  to  that  effect :  de- 
ponent observed,  f  he  thought  the  deceased  had 
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behaved  very  handsomely^  and  Charlotte  Bicknell 
acquiesced^  in  some  manner,  in  T>rhat  he  said.' 
She  afterwards  left  the  room,  and  then  deponent 
inquired, '  how  he  had  settled  the  said  500/.  ?'  The 
deceased  replied,  '  you  donH  take  me  to  be  such 
a  fool ;  it's  all  fudge ;  I  merely  said  so  to  please 
the  ii^irl^  and  prevent  her  from  relaxing  in  her 
attentions  to  me ;  I  had  a  paper  prepared  by  a 
legal  man  to  give  it  the  air  of  reality,  and  make 
her  mind  satisfied.'  He  tKen  gave  deponent  to 
understand  that  he  either  had  destroyed,  or  in- 
tended to  destroy  the  paper  he  had  just  been  speak- 
ing of,  which,  he  said,  had,  until  then^  remained 
in  his  own  possession;  and  he  added^  that  he 
should  give  Charlotte  ten  pounds  or  guineas  when 
he  had  done  with  her^  and  that^  as  he  had  given 
her  a  great  many  clothes,  and  kept  her  very  well, 
he  thought  she  would  be  very  well  paid." 

These  are  the  deceased's- own  declarations^  and 
his  own  account  of  the  will  of  1825.  Why,  if  it 
was  made  with  this  view,  did  he  get  it  back  from 
the  bankers^  if  he  had  not  intended  to  destroy 
it  ?  Why  should  he  not  have  left  it  there  >  These 
declarations,  coupled  with  the  facts,  show  that  he 
only  executed  it  ^'  to  please  the  girl,  and  prevent 
her  from  relaxing  in  her  attentions."  But  this  is 
not  all;  for  he  also  tells  his  old  schoolfellow, 
Cole,  three  weeks  before  he  went  home,  that  *'  as 
soon  as  he  got  to  Southampton  he  would  make  a 
codicil  in  the  deponent's  favor ;  that  his  will  was 
at  Southampton,  in  the  possession  of  Lady  Kirk- 
cudbright ;  but  that  if  he  had  had  it  then  with  him, 
he  would  have  got  Mr.  Weymouth,  his  solicitor 
in  town,  to  have  made  the  codicil  at  once."  He 
once,  previously,  observed  to  the  d^xment,  *'  that 
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he  should  take  care  to  leave  eyery  thing  to  Lady 
Kirkcudbright,  and  that^  "whatever  he  might  give 
to  others^  he  would  not  injure  her;  but,  thank 
6od^  he  'had  something  to  spare  for  an  old  friend^ 
when  he  was  gone/* 

Now,  whether  he  would  have  made  this  codicil 
or  not,  is  not  the  question ;  but  here  is  the  fact,  that 
he  knew  the  will  was  at  Southampton.  It  further  ap- 
pears  that,  for  some  time  before  he  went  back  to 
Southampton^  he  was  tired  of  his  life  with  Char- 
lotte Bicknell^  and  declared  ^'  he  should  leave  her 
with  her  friends^  and  only  give  her  a  few  pounds," 
which,  possibly,  he  may  have  done  when  he  parted 
with  her.  After,  then,  stating  this  evidence,  it 
seems  to  me  quite  impossible  to  believe  that  he 
considered  this  will  as  revoked,  or  that  he  meant, 
or  supposed  himself  to  be  intestate ;  or  to  doubt 
that  he  intended  this  will  to  operate.  I,  therefore, 
pronounce  for  it,  and  in  so  doing,  I  think  that  I 
do  not  interfere  with  any  principles  recognized  by 
this  Court. 


1828. 

Hilary 

Term, 

15th  MaiTh. 

Kirkcud- 
bright 
r. 

KiRKOVD. 
BRIGHT. 


Costs  were  prayed  by  Phillimore — but  the  Court 
«aid,  that  it  was  not^  on  the  whole,  a  case  for  costs^ 
fis  it  was  necessary  to  bring  the  question  before  the 
Court,  though  the  allegation^  ripping  up  the  old 
quarrels,  was  rather  uncalled  for. 
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IN   THE    GOODS    OP    DELICIA   AIRD. 


On  Motion. 


1828. 


ujj^^^  The  deceased  was  a  spinster ;  and  by  her  last 
TBUf»  will,  after  giving  to  Donald  John  Macpharson 
—  ^*  M^Leod,  son  of  Major-General  John  M'Leod^  of 
^JS^^^^  the  78th  regiment,  the  sum  of  2,1221.  lis.  6d.  new 
executor  in  a  {q^j^  p^^  conts,  to  bc  at  his  solc  and  absolute  con- 
appointed  ge-  trol  at  the  age  of  Sixteen  years^  and  a  vested  right 
inacodicUby  ^t  her  ^Icccase,  and  also  all  her  plate^  linen^  books, 
lUS'J^J^St  ^^  furniture  to  be  vested,  and  at  his  own  control 
in  manner  aforesaid  (a) — thus  proceeded : — 

'^  I  appoint  the  said  Major-General  M^Leod 
executor  of  this  my  will  for  the  purposes  herdn- 
before-mentioned,  and  make  no  present  disposal  of 
any  other  property  I  may  be  entitled  to/'  Signed, 
sealed,  &c.  on  the  24th  of  January,  1828. 

This  will  was  written  upon  the  first  side  of  a 
sheet  of  foolscap  paper ;  and,  on  the  second  side, 
was  a  codicil  of  the  same  date,  of  which  the  follow* 
ing  is  a  copy : 

'^  I,  the  within  named  Delicia  Aird,  declare  this 
to  be  a  codicil  to  my  will  bearing  date  this  day, 
and''  [after  bequeathing  a  legacy  of  twenty  guineas 
each  to  two  servants]  ^'  all  the  residue  of  my  personal 
property  I  give  to  the  within  named  Donald  John 

(a)  No  other  property  was  left  under  the  wilL 
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Maqpherson  M'Leod  to  and  for  l)i&  own  use,  to  be  1B28J> 

vested  and  at  his  own  control  at  the  same  time,  oivart 

Bind  in  like  mdnher  as  the  bequests  in  his  favour  in  ^a^uSi 

mjf  wUl  contained.^*    In  witness^  &c.  — 

IV  THE  GOODS 

or 

The  residuary  legatee,  it  appeared,  was  of  the     ^^ 
age  of  eight  years ;  and  the  residue  consisted  of 
dboutdOO/. 

The  King^s  Advocate  now  moved  for  a  grant  of 
probate  of  the  will  and  codicil  to  General  M'Leod^ 
as  executor. 

Per  Curiam, 

The  Court  was  of  opinion  that  the  residue  being 
bequeathed  to  the  son,  '^in  like  manner  as  the  be- 
quests in  his  favour  in  the  will  contained,^'  came 
to  him  subject  to  the  executorship  of  his  father, 
and  therefore  granted  the  motion. 

Motion  granted. 


GREEN,  BY  HER  GUARDIAN,  V.  PROCTOR  AND  NEWET. 


Judgment  (a). 

Sir  John  Nicholl. 

Elizabeth  Grigo  died  on  the  twenty-fourth  of  a 
June,  1826,  at  Oldbury,  in  Shropshire,  at  the  age  wtu  who, after 
of  60  years,  leaving  behind  her  several  nephews  ^^^^2^ 

probate  of  and  oootests  a  latter  will,  settings  up  a  case  of  incapacity  and  nndne  infln- 
cnce,  wliich  is  disproTed— will  be  oondemned  in  costs  from  the  time  of  giving  in  an  allegation. 

SemUey  a  next  of  kin — d  f&rtiari  a  leglatee  under  a  former  will— oontesUng  4  will,  under 
cirmnnBtances  manifestly  TezatioiiSy  may  be  oondemned  in  the  whole  costs. 

SembUy  that  the  guardian  of  a  minor  faistituting  a  suit  cannot  be  condemned  in  the  costs 
incurred,  alter  a  proxy  has  beoi  exhibited,  for  the  party  then  become  of  full  age. 

(a)  The  King^s  Advocate  and  Haggard — for  the  executors. 
ZAiskimgtan  and  Salusbury-'-^ontrd. 
VOL.  I.  Z 


^MM  9E>|9RMINB|>  |N  THfl 


Tmmtu 

V, 


NlWET. 


and  nkcea— entitled  )a  dUftributipn— (W  sIp 
died  intestate) — ^to  ber  property,  whiqb  w«^  of  tba 
¥alue  .of  ab«Nut  dJQOQl.  Hev  ^li,  ei^aevted  o^  tto 
nineteenth  of  Jun^,  1S2$, and atte^e^  V  tbrec-wit- 
nesses^  was  propounded  in  a  common  condidity  in 
May,  1827,  by  Proctor  and  Newey— hfer  ex^uAors; 
and  is  opposed  in  the  name  of  EU^a^b  GreePi  a^ 
minor — by  her  step-father,  Joseph  Greene  acting  aSi 
her  gnardian :  she  wa3  a  legatee  under  a^S»rmw  ipvill 
o$  1822,  and  is.  th«  daughter  of  a  niece  of  the  deh 
ceased.  The  alleged  grounds  of  oppos^ijtion  aqe — • 
incapacity — undue  influence — control  aod^cis^iitDdy : 
of  evco-y  single  ground  l^ere  is  i^t  only  a  toial 
failuce  of  proo^  but  a  complete  diBproo^eyeu  hf 
the  niece's  own  if  iiaessesr- ao  wmch  so,  that-  hep 
counsel  declined  to  argue  the  case  upon  the  n»ei»ta. 
The  deceased,,  having  been  uuiwell  fop  some* 
time,  on  Monday,  the  twelfth  of  June,  was  driven 
over  in  a  gig  to  Birmingham,  five  or  six  miles 
distant  from  Oldbury,  by  Proctor,  the  husband  of 
one  of  the  nieces,  and  one  of  the  executors :  she 
there  went  to  the  house  of  Mr.  Wills,  a  solicitor, 
and  gave  him^  instructions  for  her  wilK  On  ibm 
occasion  Mr.  Wills  proceeded  with  the  utmost 
professional  delicacy  ;  learning  that  IVir.  Prootov's 
wife  was  to  be  benefited,  he  desired  him-  to  with- 
draw before  he  received  the  instniotions-^he  took 
them  down  in  writing,  very  carefally>  and*  ex- 
plained^ them  to  the  deceased* ;  and,  findings  one 
niece  more  benefited  than  the  other,  he  took  this 
further  precaution^ — withmit  eithei^  persuading  or 
dissuading — ^he  asked  hcs*,/' if,  she  had  well  consi- 
dered the  disposition,  and*  hoped  it  was  not  from 
any  sudden  f<peling:"  she  satisfi^  him  it  was 
her  deliberate  purpose*      The  following!  Friday: 
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was  sppmnted  for  tbe  execution,  but,  on  the  Wed- 
naMbjr,  the  deceased  was  taken  suddenly  ill,  and 
csrried  back  to  CHdbury  in  a  dtafe  nelu^ly  of  insen* 
iibility :  ii  she  had  tben  died^  that  would  not  hare 
iaraKdated  tbe  instractiotis ;  but  it  )s  ckar^  on  tbe 
fellowii^  day^  she  recovered ;  and^  from  &at  time 
tin  her  death,  was  in  full  pmstedsion  of  her  mehtiil 
fecaHies.  Od  tbe  aineteeitth,  Mr.  Vtills  attended 
at  Oldhary,  to  see  the  will  signed  :  he  offered,  re- 
pesfedly,  to  read  the  ii^Il  o^ei^  M  the  deceased  ; 
die  declined^  deckrhig — ^'  it  kadbeeti  read  to  her, 
and  was  quite  right :''  hie  ligain  ofie^red^  satyfng — 
^'  it  was  no  tvouMe  ;^^  bot  she  was  in  pain,  and 
weak ;  and  refused.  The  wiH  was  tl^n  executed, 
a»d  attested  ;  and  there  is  not  the  sligtost  doubt 
&F  her  volition — capacity — and  knowledge  of  the 
contents:  Ae  died  about  five  days  afterwards^ 
during  which  time  her  family  and  friends  had 
free  access  to  bir.  Of  the  factum  of  the  will,  then, 
tbeiie  is  the  most  satis&ctory  evidence. 

Now,  it  appears'  that  the  will  was  read  over  at 
Ibe  funeral^  and  no  objection  tras  then  taken ;  if 
there  was  any  ground  for  calling  the  deceased's 
capacity  faito  question,  it  i^ould  have  been  dbne , 
imDbiediately.  The  probate  was  noi  obtained  has- 
tily— it  wte  not  taken  ou*  for  Ahree  months — ^not 
till  Noivember — ^this  was  ample  time  for  calling 
ftp  proof,  per  testes :  but  the' executors  are  allowed 
i»  remafitt  in  possession  of  the  probate  till  the 
Affril)  or  May  foHowiliig ;  when,  on  actions  being 
biought  agaflbsO  some  of  the  fkttiily^  to  recover 
debts  do^  to  tiie  estate,  (sreen,  who  is^  indebted  to 
it  in  the  sum  of  4001.,  calls  in  the  probate,  aAd 
puts  the  executors  on  proof  of  the  paper — ^under 
the  colour,  and  in  the  name^  and  as  protector  and 

z2 
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1828. 

Hilary 
Term, 

Ca?eat-IHLy. 

Grbht 

V. 

Proctor 

& 
Newey. 


guardian,  of  his  step-daughter — b,  minor^  and  a 
legatee  under  the  will  of  1822 — and,  in  this  suit, 
he  sets  up,  in  plea,  a  most  unfounded  case  in  point 
of  fact.  There  is  nothing  that  justifies  him  in  this 
opposition.  I  hardly  recollect  a  case  so  vexa- 
tiously  and  falsely  offered  to  the .  consideration 
of  the  Court.  The  party  setting  it  up  would  he 
liable  to  the  full  costs  if  they  had  been  pressed  for 
— ^he  is  not  entitled  even  to  the  ordinary  privily 
of  a  next  of  kin,  calling  for  proof,  per  testes^  whom 
it  is  not  usual  to  condemn  in  the  costs  incurred 
before  the  giving  in  of  an  allegation ;  though  even 
next  of  kin,  calling  in  probate  under  circuin^ 
stances  so  manifestly  vexatious,  would  be  liable  to 
the  payment  of  full  costs;  for  the  Court  is  not 
precluded  from  taking  such  a  step,  if  It  deems  it 
necessary  for  the  sake  of  example,  and  in  order  ta 
deter  parties  from  frivolous  opposition ; — ^but,  here, 
Joseph  Green — the  step-father — who  is  the  party, 
stands  on  a  former  will ;  and  it  is  quite  clear 
the  opposition  was  merely  set  up  by  him,  and 
others,  to  delay  the  payment  of  their  debts  to  the 
estate.  In  this  case,  however,  considering  the  near 
connexion  that  subsists  between  Proctor  and  the 
Greens,  and  that,  under  the  former  will,  they 
shared  pretty  equally,  I  shall  not  carry  the  inatter 
further,  than  to  condemn  the  party  in  costs  from 
the  time  of  giving  an  allegation,  which  are  all  that 
have  been  asked  for.  The  costs,  up"  to  the  time 
of  a  proxy  being  exhibited  forJMiss  Green,  will  fall 
upon  her  father  ;  those  since  must  be  borne  by  her, 
as  the  Court,  perhaps,  might  have  some  difficulty 
in  enforcing  them  against  her  &ther. 
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IN   THE   GOODS   OF   MARY   ALICIA   GILL. 


On  Motion. 


1828. 


Mary  Alicia  Gill  was  tbe  party  deceased :  she      Hilary 
died  in  tbe  lifetime  of  her  husband,  John  Gill,    cJ^Si^j. 
from  whom  she  had  lived  apart  for  many  years.  p^bJ^r 
On  her  death,  a  probate  of  a  paper,  purpoiling  to  ^^i  of  a  feme. 
h^  her  will^  was  taken  in  this  Court  in  the  month  p^d!  ir£e 
of  March,  1813,  by  William  Cooper— the  sole  exe-  S^titre 
cutor  therein  named — on  the  supposition  that  she  5*Sd^'*^'  ^ 

had  died  a  widow.  adminutntion 

Dodson  now  prayed  that  the  probate  should  be  ^^M^kL,^ 
revoked,  as  the  paper  was  executed  during  cover-  £li£|JdSd 
ture,  and  was  therefore  null ;  and  applied  for  an  J^®^^*  V^ 
administration  to  be  granted  to  Alice  Ainsworth,  ofafeme^ 
widow — ^the  lawful  mother  of  the  deceased,  she  i^l^^i^ 
having  left  no  children,  nor  father.  .  SSmd  ^iTr- 

Per  Curiam.  my  been  held, 

Tlie  practice  of  granting  these  administrations  cm^  to  be- 
to  the  representatives  of  the  wife,  when  the  bene-  aT&hJ^iiL"* 
ficial  interest  in  the  property  belongs  to  the  repre-  J;  Ji^  viiT** 
sentatives  of  the  husband  {a)y  is  very  inconvenient,  c.5.totiienext 
and  in  defiance  of  all  principle.  Notwithstanding  wifeattbetiLe 
the  statutes  (i)  require  that  administration  shall  be  tb^^^' 

right  to  the 
(a)  Bj  tbe  29  Car.  2.  c.  3.  a.  25.  it  is  declared,  that  the  propertj  it  in 

statute  of  distribntion  (22  &  23  Car.  2.  c.  10)  shall  not  extend  J^,J^f''^J^ 

to  the  estates  of  femes-ooverts  that  shall  die  intestate,  but  that  hmband. 

their  husbands  shall  hare  administration  of  their .  personal 

estate,  and  enjoy  the  same  as  they  might  have  done  before  the 

act.     Vide  WUson  v.  Drake.    2  Mod.  20.  noHs. 

(h)  31  Edw.  3.  St  1.  c.  11.    21  Hen«  8.  c.  5. 


Alicia  Gill. 
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^^^*  granted  to  the  next  of  kin,  it  has  been  solemnly 

Hilary  decided  that  the  residuary  legatee  is  entitled,  and 

cav^^iy.  ^^  ^*^  always  since  been  the  constant  practice  so 

,     —  to  fi:rant  it  (a).    In  that  and  everv  other  instance 

IW  THE  GOODS  O  \     /  J 

OF  Mart  but  the  present,  the  right  to  administratiou  follows 
the  right  to  the  property;  but  in  a* case  said  to 
have  been  argued  here  by  Lord  Mansfield  (6),  then 

(a)  Vide  ThomaiB  v.  Batler,  1  Ventris,  21<7. 

[ij)  The  printpd  r«asof|s  fpr  the  ^ppeUaiitorrwrilteD  by  Mr* 
Hargrave,  as  junior  counsel  for  Dr.  BQUpbier,  ii^  the  c^sfi  of 
Bouchier  v.  Taylor,  on  an  appeal  from  the  Court  of  Chancery 
to  the  House  of  Lords— having  asserted  it  to  be  settled,  that 
soon  after  the  statute  of  distribution,  the  right  to  administra- 
tion, which  exists  at  the  death  af  the  intestate,  is  transmifl^ibU 
—-and  that  the  representatives  ^f  that  pawn,  who  was  t|ie 
next  of  kin,  have  the  same  right  to  it  as  such  person,  if  living, 
would  himself  have.  Lord  Mansfield,  in  delivering  his  reasons 
against  the  decree  of  Lord  Chancellor  Northington  (which  was 
reversed)  denied  this  position,  and  ohserved  :— 

^'That  he  remeqbierpd  arguing  a  case  bofpre  fif.  Lee  af 
Judge  of  the  Prerogative  Court,  in  wlfich,  ^er  great  consi- 
deration, the  latter  held  the  right  to  adminis^ation  not  to  be 
transmissible  as  above  described,  but  to  be  grantable  to  the 
next  of  kin  for  the  time  being."  On  this  Mr.  Hargrav«  reQiaitk»— 

**  A  ease  to  the  same  effect,  before  the  High  Couct  of  pp^gates, 
^as  cited  in  Chancery  by  Lord  Mansfield  when  Solicitor-General ; 
and  Lord  Hardwicke  allowed  the  practice  of  the  Ecclesiastical 
Court  to  be  so  settled  as  to  administration^  tiiough  he  decreed 
for  a  distribution  in  favor  of  a  husband's  representatives  on  ^le 
principle  of  transmissibUity  from  him  as  the  person  eiititled  to» 
administration  at  the  timepf  his  wife'sdeceaae.  Elliqt  v.  CpUier,. 
1  WilsQD,  168.  1  Yes.  sen.  15.  3  Atk.  526.  These  autl^orities 
are  certainly  initled  to  very  great  respect.  But,  on  the  other 
bund,  ther^  are  cases  accor^iog  tp  wh^h  tf^  fight  pfq^mk^- 
teri^.imght  to  fol^pw  the  righ^  *«  fAf  f?#«affu  Ip  ffio  cf^aii 
Sir  J<iaep>  Jejkyl),  mifft«c  qf  Ao  ro^l9>  »  repre^os^^^  to  n^j^ 
that  i^  point  had  b^n  ^Q  sol^nmly  di^twmined  Iff  tjlije  Spir^mA 
Court,  Bacon  p.  Bryant,  East.  yap.  ^729  ^  ^1  Vjfu.  Abr.  88^. 
The  same  doctrine  is  ass^r^ted  by  i^ft  iff  pqrtor  i^  1  P.  Wn(u9» 
382,  and  by  Lord  M^cc)«i|fiel4  in  O^t.  Pfec*  ^,  ^  by  {«ord 


PRBR^OATIVB  COUAT  of  CANTBliBURT.  343 

at  the  bar;   as  also  in   a  case  before  the  High      1^^- 
Court  of  Del^ates^  In   1748^  it  was  ruled  that     hilaky 

King,  in  a  case  in  11  Vin.  Abr.  87,  pi.  24.    The  practice  also    Cateat-uSi;^. 
of  granting  adminiistfation  to  thd  residutiry  legatee,  in  prefer-  ^^,^72^^^ 
enoe  to  the  next  of  kin,  seems  to  be  an  additional  authority  on      op  Maky 
tile  sflflie  side;  Ifr  it  proceedi  on  the  idea  that  tiie  statate$,  Aucia  Gtii.. 
requinng  administration  to  be  granted  to  the  next  of  kin,  were 
made  vdth  a  yiew  to  their  benefit,  and,  therefore,  become  inap- 
plicable when  the  next  of  kin  cannot,  in  any  event,  be  intitled 
to  tfad  ^orpins  of  the  estate  to  be  administered.    See  farther 
(Rex  9.  Dr.  BettMvorth),  fiStr.llll.''  Hargraye'sLaw  Tmctl, 
4to.  P4  47& 

Sir  Greorge  Lee  was  Dean  of  the  Arches  and  Judge  of  the 
Prerogatiye  Court  of  Canterbury,  from  January,  1752,  to  De- 
cember, 1756;  he  was  knighted  upon  succeeding  to  those 
appoiotments ;  and  the  Editor  has  been  unable  to  disceyer  any 
trace  of  audi  a  ease  as  that  described  by  Mr.  Hargraye  to 
baye  been  argued  by  Lerd  Mansfield  during  diat  period ;  he 
is  indined  to  think  that  a  confusion  has  arisen  between  the 
names  of  Sir  George  Lee  and  Dr.  Bettesworth,  who  was  his 
immediate  predecessor  in  the  same  offices ;  for  in  the  case  of 
EUiot  V.  Collier,  1  Wils.  169,  there  is  the  following  passage.  :«- 
^*  Qiupf^,  the  case  of  Hole  and  Dolman  at  Doctors'  Commons 
in  Michaelmaa  Term,  1736,  cited  by  the  Solicitor-General,  who 
said  he  was  of  Counsel  in  it^  and  that  it  was  therein  determined 
by  the  Judge  and  alt  the  Doctors  (not  in  the  tause)^  that  tiie 
hnsbttid's  rigirt  of  sdminiilratidii  to  his  wife  is  not  transmissible 
to  his  representaliye,  but  that  it  goes  to  the  next  of  kin  of  the 
wife." 

Elfiet  V.  CoUiei^  was  argued  in  1747,*  and,  at  that  time.  Lord 
Mansfield  was  Solicitor-GeneraL  The  foregoing-  statement 
from  Wilson  is  confirmed  by  die  fi^wing  entries,  respecting 
the  ease  of  Hole  y.  Dolman,  extracted  from  the  assigbation 
book  of  die  Comrt  of  Arches: — 

On  the  by-day  after  Trinity  Term,  1736,  Common  Lawyers 
were  directed  to  be  heard,  at  the  petition  of  both  Proctora. 

On  the  filth  session  of  Michaehnas  Term,  1st  December,  1780, 
the  Proctors,  on  both  sides,  porreeted  sentences.  The  Judge 
haying  heard  the  Adyocates  and  Proctors  on  both  sides,  and 
the  opinums  of  the  rest  of  the  Advocates  present,  read  the 
sentence,  &€•  Sec  &c.  &c. 
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}^^'       the  Court  was  bounds  by  the  statutes,  to  grant  the 
BiLA&T      administratiou  to  one  of  those  persons  who  were 

ca^^&y.    ^^^*  ^^  ^^^  ^f  ^^®  ^^^^  ^'  '^^  ^*^^  ^f  ^^^  death  (a)  : 
,     —        but  if  the  persons,  who  at  that  time  were  her  next 

OF  ma&y     of  kin,  die  before  the  grant  of  administration,  it 
ILL.  j^^  always  been  held  that  the  Court  may  exercise  its 
discretion. 

I  have  directed  the  cases  to  be  looked  up,  as  I 
feel  inclined,  if  the  point  should  hereafter  come 
before  me,  in  a  contested  form,  to  send  it  up  for  the 
decision  of  the  Court  of  Del^ates,  in  order  that 
the  question  may  there  be  deliberately  recon- 
sidered. 

In  the  present  instance,  I  shall  allow  the  admi- 
nistration to  pass,  a  proxy  of  consent  from  the 
representative  of  the  husband — ^who  is  a  party  to 
the  proceedings  in  Chancery — ^being  first  exhibited. 

Motion  granted. 

The  following  cases,  upon  this  point,  decided 
at  different  times,  have  been  communicated  to  the 
Eklitor  from  the  manuscript  collections  of  the  late 
Dr.  Swabey^  and  from  the  notes  of  Dr.  Arnold. 

WELUNGTON   OTHERWISE   HOLE  V.   DOLMAN. 


An  appeal  from  Exeter. 


Per  Curiam  (Dr.  BettesworthJ . 
1736.  The  Covrt  revoked  the  administration,  granted 

Mich.  Term,    by  the  Court  below  to  the  Reverend  Robert  Dol- 
man, executor  of  Jeffery  Follett,  late  of  Northam, 

(a)  Kinleside  t\  Cleaver,  vide  infra,  p.  345. 
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in  the  county  of  Devon,  of  Hie  goods  of  Margar^       1786. 
Wellington,  otherwise  Pollett,  late  wife  of  the  said      archm 
JefFery  Follett,  and  administratrix  with  the  will    Mich,  xemi. 
annexed  of  the  goods,  chattels,  and  credits  of  Peter  wuxinqtoit 
Wellington,  late  of  Biddeford,  left  unadministered     dolkav. 
by  the   said  Margaret  Wellington ;   and  decreed 
administration  to  Rebecca  Wellington,  otherwise 
Hole,  wife  of  Henry  Hole — ^the  sister  and  next  of 
kin  of  the  said  Margaret  Wellington  otherwise 
Pollett. 


KINLESIDE  V.   CLEAVER. 


Mart  Kinleside,  formerly  Galton,  died  intes-       1745. 
late  in  April,  1744 :  administration  was  granted  by       titb, 
the  Prerogative  Court  of  Canterbury  to  William    Mich.Tenn. 
Kinleside — the  husband — who,  having  made  hi9 
w;ill,  and  appointed  his  son  sole  executor,  died ; 
probate  of  this  will  was  granted  to  the  son  by  the 
Prerogative  Court  of  Canterbury,  and  administra- 
tion was  prayed  of  Mary  Kinleside's  effects,  left 
unadministered  by  her  husband,  to  be  committed 
to  him  as  his  executor.     A  proctor  exhibited  for 
Mary  Cleaver — wife  of  William   Cleaver — and 
alleged  her  to  be  the  daughter— only  child,  and 
only  next  of  kin  of  Mary  Kinleside,   formerly 
Galton,  and  prayed  the  de  bonis  grant  to  her. 

On  the  fourth  session  of  Michaelmas  Term, 
1745,  Dr.  Bettesworth,  Judge  of  the  Prerogative 
Court  of  Canterbury — decreed  the  administration, 
de  bonis  non^  to  the  daughter  and  next  of  kin  of 
the  wife. 

On  the  Ist  of  July,  1748,  this  decree  was  af- 
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It74§,      irroed  by  the  High  Court  of  DelegmteSy  witb  iL 

Midi.t^nii.    ^^omine  expensarum  (a).     . 


WALTON   V.  JACOBSON. 


1785.  Thb  question  was — ^whether  an  administration, 

ni^^'    c^e  ftoni9^  should  go  to  the  representatiTe  of  the 
^Jf^JI]?^   husband,  or  to  the  next  of  kin  of  the  wife. 

Per  Curiam  (Dr.  Hay  J. 
The  Court  observed — ^It  may  be  mistaken  in 
whom  is  the  interest — on  that  point  It  has  no  juris- 
diction. The  Court  is  ministerial,  and  must  fol- 
low the  statute :  the  statute  Edw.  3.  c.  11.  having* 
said  the  next  lawful  friend^  and  the  statute  of 
lien.  8  explaining  it  to  be  the  next  of  kin.  There 
is  no  difference  between  the  first  administration 
and  the  administration  de  bonis.  If  the  husband 
forgets  to  administer  and  dies^  the  next  of  km  will 
have  the  administration.  I  decree  the  administra- 
tion, de  bonis,  to  the  next  of  kin  of  the  wife. 

(a)  The  JndigtB.  who  sat  mder  this  tnimigirioit  mt9  :—* 
Sir  MoTti&  Wright,  K.  B.  Dr,  Pinfold, 

Sir  Thomas  Birch,  C.  B«  Dr.  Chapman, 

Dr.  Walker,  Dr.  CoUier. 

Dr.  Simpson, 
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BEEOS  (formerly   MILNER)    V.   STRAFFORD. 

Am  qppsal  from  Worcester. 

J^ln^  ^ri^FFORD   (formerly  Milner),  wife  of       laoo. 
Tbomas  Straffi^rd)  ^as  <jb^  deceased ;  her  husband  Trbdt^^^ 
4ied  wiftiput  taking  acUninistratioQt    The  Court     Sy-^y* 
at  WorpBflter  grftnt^  administratioii  to  Sally  Stra^ 
^rd,  widow — the  relict  (second  wife),  and  admh 
niatrfitrii:  of  Thomas  StFfdSbrd.    A  citation  issued, 
nt  the  suit  of  Elizabeth  Heece — ^the  sister  i^ad 
ne3it  of  l^n  of  J^toe  Strafford  deceased,  to  show 
cause   why   this  pdministratiQU   should    not  be 
lyrpugbt  iu,  and  R  new  one  decreed  to  her.    The 
Court,  however,  iifiinned  th^  grant ;  and  the  caae 
now  oiune,  upon  appeal,  before  the  Dean  of  the 
Archer  for  bis  decisioR. 

Per  {^urimn.  (Sir  WWiam  W^ne). 

The  qufistion  i^r-r-whether  administration  of  the 
wife^s  effects  ^ould  be  granted  to  the  representa- 
tives of  the  husband,  or  to  the  next  of  kin  of  the 
wife  }  This  has  been  long  settled  here.  Formerly 
it  appears  to  have  been  thought  discretionary  in 
the  Court — ^perhaps  because  grants  (without  the 
statute  or  against  it),  are  made  to  die  residuary 
legstee.  There  are  several  cases.  Wellington 
17.  Dolman  was  solemnly  argued  in  the  Preroga- 
tive Court  in  1736^  and  by  Common  Lawyers. 
Elliot  t;.  Collier,  in  Chancery  (1,  Ves.  Sen.  15) — 
a  suit  by  the  next  of  kin  of  the  wife  for  an  ac- 
count— in  which  it  was  held  that  they  had  no  right; 
bat  it  is  laid  down,  in  that  case,  that  the  Ecclesias- 
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tical  Court  was  bound  to  grant  administration  in 
that  course.  In  Kinleside  v.  Cleaver — ^before  the 
Delegates  in  1748 — ^the  husband  took  administra- 
tion :  it  was  held  that  made  no  difference,  and  the 
grant  was  directed  to. issue  to  the  next  of  kin  of 
die  wife.  Since  that  decision  the  practice  has  been 
settled  (a). 

^  The  only  point  for  me  to  consider  is,  whether 
there  is  any  olijection  to  the  citation :  it  was  irre- 
gular^ inasmuch  as  it  only  called  upon  the  party 
to  bring  in  the  administration  and  show  cause 
why  another  should  not  be  granted,  and  that  it 
did  not  say — to  show  cause  why  the  original  ad- 
ministratioii  should  not  be  revoked: — but  the 
grant  is  revoked  as  to  the  party  when  it  is  brought 
in ;  the  citation,  then,  was  sufficient. 

The  Judge  below  granted  administration  to  the 
only  party  asking  it ;  when  that  was  called  in,  he 
confirmed  it.  No  costs  were  given  in  the  first 
iQst^nce,  but  it  is  so  clear  a  point  here,  that  the 
party  might  have  been  satisfied  on  any  advice, 
ttnd,  therefore^  I  give  the  costs  of  the  appeal. 

Sentence  reversed. 

(a)  vide  Roper  on  Husband  and  Wife.  Vol.  1.  p.  205« 
2d  Edition. 
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WEBB    V.    W£BB. 


On  Motion. 


1828. 


This  was  an  application  for  leave  to  bring  in  an      Hilary 
allegation^  pleading  further  adultery  on  the  part    4th  s^^. 
of  Mrs.  Webb,  since  the  admission  of  the  libel  on  ^^cts'^Tldia- 

the  10th  of  May,    1827.  teryn^wly 

•' '  come  to  the 

The  affidavit  of  the  husband  stated — ^that  he  knowledge  of 
came  to  Londcm  from  Bath  on , the  third  day  of  he^^JdS- 
February  instant,  and  that,  until  the  fifth,  he  had  terpabUcation. 
no  knowledge,  nor  any  information,  that  a  crimi- 
nal and  adulterous  intercourse  had  been  formed 
and  carried  on  between   his  wife,  and  Thomas 
Walton;  that  he  believes  such  criminal  connec- 
tion is  still  subsisting/  and  that  he  shall  be  able  to 
substantiate  by  evidence  the  allegation  now  offered 
on  his  behalf. 

Dodsan — ^in  support  of  the  motion. 

Jenner-'-contri. 

Per  Curiam  (Dr.  Lushington). 

It  has  been  correctly  stated^  that  the  practice  of 
the  Ecclesiastical  Court  is  to  allow  facts  of  adul- 
tery, that  may  have  come  to  the  knowledge  of  a 
party  even  after  publication,  to  be  pleaded :  but 


Webb 

V, 

Webb. 
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1828.  guch  pleas  must  be  strictly  watched — they  are  opea 
usLAmr  to  suspicion^  and  care  must  be  taken  lest  liti- 
^^|2in.  &^^  should  avail  themselves  of  information  from 
the  evidence.  In  the  affidavit  before  the  Court,  it 
is  not  sworn  that  the  husband  has  not  had  access 
to  and  read  the  depositions — the  presumption  is 
that  he  has  perused  them.  But  in  the  case  of  Sir 
Wastel  and  Lady  Brisco^  adultery  was  suffered  to 
be  put  in  plea  long  subsequent  to  publication — 
where  the  party  was  in  full  possession  of  the  evi- 
dence  taken  on  the  originftl  cslse,  and  where^  if 
great  diligence  had  been^  used,  the  fresh  charge 
might  have  been  soonier  pleaded^  the  additional 
fact  alleged  being  adultery  with  one  of  the  female 
8ervahts^>  aiid  the  birth  of  two  children  (a).  Now^ 
here^  Webb  is  an  arttomey  at  Bath — he  has  profes*-^ 
sionAl  avoCatieiis  to  detain  him  there!  ^  the  adul-^ 
tery,  if  committed,  has  been  in  London^  stud  he^ 
hais  not  had  the  same  means^  Ibeitefore,  of  disco- 
vering, any  decent  misccHiduct  of  his  wife,  as  others 
might  have  pessessed';  amd  he  has  sworn,  in  hi» 
affidavit  of  the  9th  of  this  months  that  he  only 
knew  <if  this  conneetbn  ai  few  days  before ;  he 
ha»  then  Ihken  the  earliest  epportnnilly  of  brin^^ 
ing  it  to  the  notice  of  tfie*  Court.  I  shalt  wiatcb 
the  proof  of  this  additional  plea  widi  great  jea-^ 
Ibusy^  but  I  musrt^  according  td  practice,  permit 
the  allegation  to  be  introduced. 

Motion  gnmi»d.. 

(a)  Brisco  V.  Briscoi    2r  Add*  2d9. 


\ 
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HARRIS  V.    HIRRIB. 


1828. 


Th»  waft  a  suit  of  divorce  instituted  by  the  wife      ^''^^ 
oa  a  ^hsff^  of  adultery.    An  allegation  of  facul-     By-Daf. 
ties  having  been  admitted,   the  miswers  of  the  i.  inTii^en 
fauabaiid  wece  talcen^  and,  in  respect  thereof^  each  ^^^'^^ 
party  had  made  and  brought  in  an  affidavit.    The  ^  i"^p^  ^ 

g*  itfit^  that  the 

sufficiency  of  the  answers  was  the  question  before  wife  brought 
the  Court.  bStS^tSit 

Ia  his  answers  to  the  first  article,  the  husband  ^^,^^^f 
cliHOied  a  deduction  of  261  1«»  Sd.  as  an  annual  laige  property. 
payment  for  the  aasarance  of  the  sum  of  1,000/.  niated  Taine  of 
oa  his  life ;  and — in  his  answers  to  the  seventh  |ti!;^!|^^^^t 
artiele — e^tev  admitting  that  he  was  entitled  to  six  ^^'^J^,^ 
sfaiuDoaia  the  Economic  Insorance  Office^  for  whick  tkm  of  the 
be.  paid  1,500s?. ;  and  also  to  one  hundred  shares  in  come,  in'o^er 
the  Asylum.  Insurance  Office,  for  which  he  had'  Stui^*"* 
paid  4a80/w,  but  that  some  fiirther  instalments  still  p^/^d^KU  m, 
remained  due  thereon.;  said,  ^^  that  his  (the  res- 
pcMident's)  shaves  ia  the  Elconomic  were  all  mort* 
gaged  andi  assigned  as  a  security  to  his  agent  for 
adivaacesi  already  made  and  to  be  made  to  the  res- 
pondent,, fear  the  purpose  of  paying  outstanding, 
debts  now  owing  by  him*  sunounting  to  250/.  or 
thweabouts^  and  to  meet  the  expences  of  the  pre*> 
sen^  suit,  and  he  therefoise  derives  and  will  derive 
Wjk  income  whatever  from  such  shares ;  and  he  fur- 
ther sailb  that  his  shares  in  the  Asylum  Insurance 
Office  are  aiso  at  present  unproductive  of  income 
to  him,  the  rules  of  the  said  office  requiring  as  a 
conditiaii'  ol^  his  holding  such  shares^,  that  the  in« 
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terest  thereon  be  paid  into  the  office  as  instalments 
of  payment  for  the  said  shares,  for  which  purpose 
such  interest  will  be  applied  for  the  next  six  years 
at  least/' 

In  a  fuither  part  of  his  answer  to  the  same  ar- 
ticle— ^'  that  he  had  not  on  his  marriage,  nor  has 
he  ever  since  had  any  portion  or  advancement 
whatever  with  his  wife,  although  her  father  is  pos- 
sessed of  a  large  p'^operty  and  income." 

Phillimore  and  Addams — ^in  objection  to  the 
answers. 

Jenner — contrd . 

Per  Curiam. 
In  disposing  of  the  objections,  the  Court  ob- 
served that,  in  answers  to  an  allegation  of  faculties^ 
to  state  that  the  husband  had  received  no  portion 
with  his  wife  was  customary  and  proper ;  but  the 
introduction  of  that  part  of  the  husband's  answer 
to  the  seventh  article — ^that  his  wife's  father  was  in 
possession  of  a  large  property  and  income — ^was 
improper :  it  could  have  no  weight  in  an  allotment 
of  alimony ;  and  was  inadmissible  on  two  grounds : 
first;  because  it  might  lead  the  Court  into  an 
inquiry  as  to  the  amount  of  the  father's  property  ; 
and  secondly,  because  there  was  no  legal  obliga- 
tion on  a  father  to  maintain  his  daughter  after 
marriage.     The  Court  was  also  of  opinion  that 
the  husband  was  not  entitled  to  make  any  deduc- 
tion in  respect  of  the  1,000/.  for  which  he  had  in- 
sured his  life,  inasmuch  as  a  policy  of  insurance 
was  capable,  at  any  time,  of  being  converted  into 
money  ;  and  further  said,  that  though  it  might  be 
true,  the  shares  in  the  Asylum  Insurance  office 
might  not^  in  the  first  instance,  be  available  as 
income,  yet  if  the  Court  were  to  allow  .this  exemp- 
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ti<m,  a  husband  might  so  invest  his  income  as  to 
evade  all  claims  upoiT  him  for  the  support  and 
maintenance  of  his  wife. 

The  Court — after  entering  into  a  calculation  to 
ascertain  the  amount  of  the  husband's  income — 
continued : 

'^  Takings  then,  the  income  of  the  husband  at 
250/.  per  annum,  and  considering  that  he  has  two 
children  to  educate  and  maintaiii^  and  that  he  will 
have  to  pay  the  expences  of  this  suit  on  both  sides, 
I  allot  to  the  wife  the  sum  of  75/.  per  annum,  as 
alimony,  pendente  lite :  she  must  have  the  means 
of  furnishing  herself  with  a  decent  subsistence. 

The  Court  directed  the  alimony  to  commence 
from  the  return  of  the  citation,  and  that  the 
amount  of  all  debts  which  the  wife  had  incurred 
since  that  time,  and  which  had  been  discharged 
by  the  husband^  should  be  first  deducted. 
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THE   COUNTESS   OF    PORTSMOUTH,  1828. 


V,  Easter 

Term, 
THE  EARL  OF    PORTSMOUTH,  BY    HIS  COMMITTEE.       4th  Sessioo. 


This  was  a  suit  of  nullity  of  marriage  insti-  a  mamftgo  ib 


tuted,   originally,  in  the  Consistory  Court  of  nuder  circom- 


fadosoizmmted, 
Quder  oiroom- 
stanoes  of  olan- 


London,  On  the  part  of  the  Earl  of  Portsmouth,  jSy,  into- 
actine  by  his  Committee:  and,  in  an  early  riogfraodand 
stage  of  the  proceedings  came  up,  by  appeal,  to  between  a  per- 
the  Court  of  Arches,  where  it  was  retained.  S^ged^iii^, 

and  the  daogh* 
ter  of  bis  tniitee 

The  cause  was  argued  by  Lmshington  and  ">daoUoitor 

o  •/  o  ^who  bad  great 

Pickard  for  the  Earl  of  Portsmouth  ;  and  by  inflaence  orer 
the  King's  Advocate  and  JDodson  contr^.  wbombewa* 

clearly  oonii- 
dered  and  treat' 

Judgment.  '^'lif'T^ 

mind)  pronouBC- 
Sir  John  NiCHOLL.  odnnllandToid; 

This  suit  is  described  as  brought  by  the  Earl  Swifewn." 
of  Portsmouth,  acting  by  his  Committee,  against  *«">»**'" '^•*'- 
Mary  Ann  Hanson,  falsely  calling  herself  Coun- 
tess of  Portsmouth,  to  have  a  marriage,  in  fact 
solemnized  between  them,  declared  to  be  null 
and  void  in  law. 

The  proceedings  originated  in  the  following 
circumstances.  In  January  1823,  a.  Commission 
issued  to  enquire  into  the  alleged  Lunacy  of 
Lord  Portsmouth  :  —  the  inquisition  was  exe- 
cuted—very  long  proceedings  took  place — the 
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■    1828.  matter   was    strenuously  coptested — a    great 

'EAmti/  number  of  witnesses  was  examined — and  the 

4tJsesrioD.  finding  of  the  Jury  was,  "  that  Lord  Portsmouth 

^^ —  ''  is  of  unsound  mind,  so  that  he  is  not  sufficient 

PoRTSMooTH  "  foT  the  govcmment  of  himself  and  his  property, 

bar*l  of  "  and  has  been  in  the  same  state  of  unsound 

Portsmouth.  «  j^^^^  f^^^^  the  first  of  January  1809."   In  con- 

sequence  of  this  finding,  Mr.  Henry  Fellowes, 
a  distant  relation,  was  appointed  Committee; 
and,  by  an  order  made  in  the  Court  of  Chancery, 
the  Committee  was  directed  to  institute  pro- 
ceedings in  the  Ecclesiastical  Court  **  for  the 
^'  purpose  of  auixulling  and  declaring  void  the 
''  marriage  of  John  Charles  Earl  of  Portsmouth 
''  with  Miss  Mary  Ana  Hanson,  now  Countess 
**  of  Portsmouth." 

Thus  the  proceedings  commenced  in  the  Ec- 
clesiastical Court.  The  verdict  would  not  of 
itself  afiect  the  validity  of  the  marriage,  de 
facto  solemnized — though  solemnized  within  the 
time  of  the  finding  by  the  Jury.  The  finding 
is  a  circumstance  and  a  part  of  the  evidence  in 
support  of  the  unsoundness  of  mind  at  the  time  of 
the  marriage,  but  no  more  ;  for  this  Court  must 
be  satisfied  by  evidence  of  its  own,  that  grounds 
of  nullity  existed.  Accordingly  a  long  libel  wa3 
given  in,  setting  forth  in  detail  the  mental  con- 
dition and  unsoimd  conduct  of  Lord  Ports- 
mouth, and  the  measures  pursued  to  efiect 
the  marriage;  his  birth  in  December,  1767; 
the  death  of  his  father  in  1797;  the  great 
weakness  of  his  mind  from  the  earliest  pe- 
riod ;  his  marriage  with  Grace  Norton  in  No- 
vember 1 799 ;  the  settlement  on  that  marriage, 
and  the  names  of  the  trustees ;  Mr.  John  Han- 
son, the  solicitor  of  the  family,  being  one  of  those 
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trustees.      The  libel  goes  ou,  that  after  that       1^28. 


marriage  his  mental  weakness  increased  until      easter 
at  length  he  became  of  unsound  mind,  that  he    4th^eMTon. 
so  continued  and  still  continues  of  unsound  mind :   n^„T^ 

C1OUNTE8S  OP 

averring,  therefore,  that  he  was  from  his  birth  Portsmouth 
and  before  his  first  marriage,  not  of ''  unsound,"  barl  op 
but  only  of  "  weak  mind,"  which  afterwards  p^"»«^''™- 
'*  became  unsound."  The  libel  then  proceeds 
to  allege  a  variety  of  facts  from  that  marriage 
till  the  death  of  Grace  Lady  Portsmouth,  as 
indicating  unsoundness  of  mind,  and  proving 
that  he  was  treated  as  a  person  incapable  of 
managing  his  own  property,  and  was  always  kept 
under  a  certain  degree  of  superintendence  [and 
restraint.  It  further  recounts  Lord  Portsmouth's 
conduct  on  the  death  of  Grace  Lady  Ports- 
mouth in  November,  1813,  and  the  circumstances 
attending  the  second  marriage  to  Miss  Hanson 
on  the  7th  of  March  following,  to  show  that 
that  marriage  was  not  the  act  of  a  person  of  sound 
mind,  but  was  effected  by  fraud  and  circumven- 
tion. It  then  details  the  subsequent  conduct  of 
Lord  Portsmouth  and  the  treatment  he  experi-  . 
enced,  in  continuation  and  confirmation  of  his 
former  unsoundness.  It  mentions  the  birth  of 
a  female  child  at  Edinburgh,  in  July  1 822 ;  his 
removal  from  thence  just  before  that  event  by 
some  of  his  family,  and  the  subsequent  proceed- 
ings under  the  inquisition  already  mentioned. 
This  is  the  general  substance  of  the  libel. 
The  prayer  of  it  is,  "  that  the  marriage  may 
"  be  declared  null,  by  reason  of  the  Earl  being 
''  at  the  time  of  unsound  mind  and  incapable 
**  of  forming  such  a  contract ;  and  also  by  rea- 
''  son  of  the  fraud  and  circumvention  practised 
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1828.  "  on  him  upon  that  occasion  ;   and  that  Mary 

Easter  *^  Ann  Hanson  may  be  condemned  in  the  costs 

4th^se*Miio.  "  ^f  suit."    It  consists  of  forty-nine  articles,  and 

^    —  on  it  sixty-seven  witnesses  have  been  examined . 

COUHTCSS   Of/  /»-rix^  i  1 

PoBTSMouTtt       On   the  part  of  Lady  PortMnouth,    an    al- 
barl  ot     legation  in  reply  was  given,  setting  forth  that 

FoftTBMovTH.  Lq|.^  Portsmouth  *—  was  possessed  of  a  capacity 
and  understanding  fully  equal  to  the  ordinary 
transactions  of  life — was  so  considered  and  treat- 
ed by  all  persons,  till  removed  from  Edinburgh 
on  the  2d  of  July,  1822 — corresponded  with  his 
friends — mixed  in  society  like  other  noblemen 
and  gentlemen — in  1790,  on  coming  of  age, 
suffered  recoveries  with  his  father,  and  made 
a  new  settlement  of  his  family  property.  It 
explained  the  arrangements  on  his  first  mar- 
riage, and  detailed  his  observations  upon  it.  It 
alleged  that  he  settled  accounts  with  his  agents — 
attended  public  meetings  and  committees — ^pro- 
secuted an  offender  and  was  examined  as  si 
witness  in  1802 — was  much  affected  at  the 
death  of  his  wife ; — that  the  second  marriage  was 
freely  entered  into— was  his  own  act,  and  the 
result  of  no  fraud ; — that  his  family  wrote  letters 
of  congratulation  on  that  marriage ; — that  in 
1814,  Mr.  Newton  Fellowes,  his  brother,  applied 
for  a  commission  of  Lunacy,  which  was  refused ; 
— that  subsequently,  in  1816,  Lord  Portsmouth 
executed  a  will  and  codicil,  exercised  his  func- 
tions as  a  Peer,  and  cohabited  with  Lady 
Portsmouth  till  removed  by  force  from  Edin- 
burgh;— and  it  exhibited  many  of  his  letters: 
This  allegation  consisted  of  above  thirty  arti- 
cles, and  fifty-seven  witnesses  were  examined 
in  support  of  it. 
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V. 

Eakl  of 
Portsmouth. 


Upon  the  result  of  this  mass  of  evidence,  given       id28. 
by  one  hundred  and  twenty-four  witnesses,  on     "basteh 
pleas  consisting  nearly  of  eighty  articles — de-    4tJ|IlIliii. 
positions  more  in  bulk  than  in  any  cause  within        — 
memory  before  these  tribunals — -the  Court  has  fortsmooth 
to  decide  whether  the  marriage  is  null  and  void. 

The  law  of  the  case  admits  of  no  controversy, 
and  none  has  been  attempted  to  be  raised  upon 
it.  When  a  fact  of  marriage  has  been  regu- 
larly solemnized,  the  presumption  is  in  its  fa- 
vour ;  but  then  it  must  be  solemnized  between 
parties  competent  to  contract  —  capable  of  en- 
tering into  that  most  important  engagement, 
the  very  essence  of  which  is  consent :  and  with- 
out soundness  of  mind  there  can  be  no  legal 
consent — none  binding  in  law : — insanity  viti- 
ates all  acts.  Nor  am  I  prepared  to  doubt,  but 
that  considerable  weakness  of  mind  circum- 
vented by  proportionate  Araud,  will  vitiate  the 
fact  of  marriage  —  whether  the  fraud  is  prac- 
tised on  his  Ward  by  a  party  who  stands  in  the 
relation  of  Guardian,  as  in  the  case  of  Harford 
against  Morris,(a)  which  was  decided  principally 
on  the  ground  of  fraud  —  or  whether  it  is  eflFect- 
ed  by  a  Trustee  procuring  the  solemnization  of 
the  marriage  of  his  own  daughter  with  a  person 
of  very  weak  mind,  over  whom  he  has  acquired 
a  great  ascendancy.  A  person,  incapable 
from  weakness  of  detecting  the  fraud,  and  of 
resisting  the  ascendancy  practised  in  obtaining 
his  consent  to  the  contract,  can  hardly  be  con- 
sidered as  binding  himself  in  point  of  law  by 
such  an  act.  At  all  events,  the  circumstances 
.preceding  and   attending  the  maniage   itself 

. .    <«)  Harford  v.  Morris,  2  Consistory  Reports,  429. 
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1838.       may  materially  tend  to  show  the  contracting 

■^     party  was  of  unsound  mind,  and  was  so  con- 

4th  sTs^too.    sidered  and  treated  by  the  parties  engaged  in 

coDNTMs  OF   fraudulently  effecting  the  marriage. 

PoRTSMooTH       In  rcspcct  to  Lord  Portsmouth's  unsoundness 
Earl  of     of  mind,  the  case  set  up  is  of  a  mixed  nature  — 

Portsmouth.  ^^^  absolute  idiotcy,  but  weakuess  of  under- 
standing — not  continued  insanity,  but  delusions 
and  irrationality  on  particular  subjects.    Ab- 
solute idiotcy,  or  constant  insanity,  would  have 
carried  with  them  their  own  security  and  pro- 
tection ;  for  in  either  case  the  forms  preceding, 
and  the  ceremony  itself,  could  not  have  been 
gone  through  without  exposure  and  detection — 
but  here  a  mixture  of  both,  by  no  means  un- 
common, is  set  up  —  considerable  natural  weak- 
ness, growing  at  length,  from  being  left  to  itself 
and  uncontrolled,  into  practices  so  irrational 
and  unnatural  as  in  some  instances  to  be  bor- 
dering upon  idiotcy,  and  in  others  to  be  attended 
with  actual  delusion  —  a  perversion  of  mind  — 
a  deranged  imagination  —  a  fancy  and  belief  of 
the  existence  of  things  which  no  rational  being, 
no  person  possessed  of  the  powers  of  reason 
and  judgment,  could  possibly  believe  to  exist. 

Such  being  the  species  of  case  alleged,  what 
is  the  sort  of  proofs  of  its  reality  which  are  laid 
before  the  Court  ?  The  case  is  of  that  import- 
ance that  I  should  have  been  disposed,  for  the 
satisfaction  of  the  parties  and  the  relief  of  my 
own  mind,  to  have  entered  into  the  circumstances 
minutely,  and  to  have  quoted  the  depositions 
supporting  the  several  circumstances  ;  but  the 
facts  are  so  extremely  numerous,  and  if  detailed 
at  all,  require  to  be  detailed  with  all  the  accom- 
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panying  iqcidents  in  order  to  see  their  just       1828. 
effect,  while  the  evidence  is  so  very  voluminous,       easter 

that  the  attempt  would  be  almost  enc^ess  and  4  Jle^/on. 

impracticable.  ^    — 

A-  ,        /•      1  .  •     t  /•     COUMTEM  Of 

To  several  of  the  most  important  articles  of  Portsmouth 
the  libel,  those  which  set  forth  the  general  state      b^rl  or 
of  the  diseased,   and  his  conduct  before  the  Portsmouth. 
death  of  the  first  Lady  Portsmouth,  there  are 
above  twenty  witnesses  examined ;  so  that  the 
existence  of   the    facts    generally  cannot   be 
doubted,  and  the  shades  of  difference  become 
immaterial :  to  select  the  depositions  of  parti- 
cular witnesses  would  not  be  satisfactory,   as 
the  individual  depositions  selected  might  state 
too  much  or  too  little — ^more  or  less  than  the  fidr 
g^ieral  result  of  all  the  testimony. 

The  facts  themselves  in  point  of  time  hap- 
p^ied,  some  before  the  marriage  in  question, 
others  after. — Those  before  the  marriage  are 
the  most  important,  especially  those  nearly  ap- 
proaching it,  and  they  are  also  the  most  nu- 
merously deposed  to ;  but  those  after  the  mar- 
riage are  not  immaterial  as  corroborative  and 
confirmatory,  and  strengthening  the  presump- 
tion and  the  proof,  of  unsoundness  existing  at 
the  marriage.  Even  the  evidence  as  to  the 
state  of  the  deceased  at  the  time  of  taking  the 
inquisition,  and  the  verdict  itself,  are  not  with- 
out weight,  though  nine  years  after  the  marriage. 
Applying  to  that  time  several  medical  gentle- 
men have  been  examined — persons  particularly 
skilled  in  mental  disorders — ^who  had  various  in- 
terviews with  the  noble  Earl,  and  they  give  a 
decided  opinion  that  he  was  of  unsound  mind. 
Upon  their  opinion,  and  also  iipon  the  circum- 
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stances  which  they  mention,  it  seems  hardly  de- 
nied that  in  1823  Lord  Portsmouth  was  unsound ; 
and  the  explanation  attempted  is,  that  he  might 
he  in  a  state  of  excitement  by  being  hurried 
down  from  Scotland  (but  that  was  six  months 
before),  or  from  knowing  that  the  enquiry  was 
then  going  on .  However  from  the  facts  detailed 
by  the  medical  witnesses —  from  their  opinions 
as  men  of  skill,  confirmed  by  the  finding  of 
the  jury — I  am  satisfied  that  at  the  time  of  the 
inquisition  Lord  Portsmouth  was  of  unsound 
mind  :  so  far  the  Court  can  have  no  difficulty 
at  once  in  declaring  its  deliberate  conviction. 
But  some  of  the  medical  gentlemen  read  the  affi- 
davits, and  they  also  (as  I  understand  them) 
heard  the  witnesses  examined  at  the  inquisition, 
and  upon  that  evidence,  as  well  as  upon  their 
observation    and   judgment,    they  carry 


own 


back  their  opinions  to  an  earlier  period  than 
the  time  of  taking  the  inquisition.  This  tes- 
timony, therefore,  is  not  without  its  weight 
and  effect,  even  retrospectively ;  but  the  Court 
must  principally  rely  upon  the  circumstalices 
preceding  the  marriage  in  question,  as  spoken 
to  by  the  witnesses  produced  on  both  sides  in 
this  suit.  • 

Of  the  facts  bespeaking  unsoundness  of  mind, 
the  persons  examined  to  their  belief  that  Lord 
Portsmouth  was  of  "  sound  mind  and  capable  of 
"  conducting  the  ordinary  transactions  of  life," 
were  for  the  most  part  wholly  ignorant.  They 
themselves  admit  weakness  of  intellect.  They 
almost  universally  designate  his  lordship  as  a 
weak  man.  Imbecility  is  a  matter  of  degree, 
and  the  degree  of  weakness  differs  in  the  same 
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indiyidual  under  different  circumstances,   and  ^B28. 

according  to  the  different  habits  existing,  and  sa^bk 

the  different  situations  in  which  he  is  placed,  at  4ui's*J^oii. 

one  time  or  another  of  his  life.     When  the  me-  -    — 

CoOMTBtS  OF 

dical  men  giye  their  opinion  that  the  mental  Portsmouth 
deficiency  was  connate,  I  do  not  understand  SARLor 
them  to  mean  that  he  was  bom  either  an  idiot  '^*""^''**- 
or  a  lunatic ;  but  that  his  mind  was  naturally 
and  constitutionally  defective,  and  that  its  de- 
fect was  not  occasioned  by  any  accident  or 
supervening  disease.  At  most,  whatever  may 
be  meant  by  that  expression,  its  being  con- 
nate is  only  matter  of  opinion ;  it  is  not  the 
case  set  up  in  the  libel.  Their  opinion,  how- 
ever," if  understood  in  the  manner  the  Court  has 
explained  it,  is  confirmed  by  facts,  and  by 
the  history  of  Lord  Portsmouth.  At  school  he 
was  deficient,  and  not  like  other  boys ;  he  had 
especially  that  character  of  mind  which  after- 
wards accompanied  him  through  life — timidity ; 
he  was  easily  intimidated  and  cowed ;  yet  he 
was  not  incapable  of  instruction  and  of  improve- 
ment; but  the. capacity  of  instruction  and  im- 
provement is  a  quality  possessed  by  a  child  at 
a  very  early  age ;  it  is  possessed  even  by  the 
brute  creation ;  they  can  be  taught,  and  can  ac- 
quire things  by  habit  and  practice  to  a  certain 
extent.  Lord  Portsmouth  had  a  very  good 
memory,  and  that  in  a  great  degree  accoimts 
for  his  receiving  instruction,  and  also  accounts 
for  the  wrong  opinion  formed  by  many  wit- 
nesses; he  could  learn  arithmetic  and  lan- 
guages ;  bat  children  of  eight  or  ten  years  old 
are  often  perfect  in  the  first  rules  of  arithmetic, 
^and  make  considerable  progress  in  acqidring 
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1838.      languages:  it  is  principally  an  effort  of  memory . 

bmtbe      Lord  Portsmouth  then  was  capable  of  improve- 

itii^oiL    naent,   and  no  doubt  all  possible  pains  were 

—        taken  to  improve  him  and  to  qualify  him  to  fill 

FoEftMouTH  the  high  station  in  society  to  which  he  was  bom. 

SARLor      He  was  sent  abroad,  and  had  the  benefit  of 

Frnnmnmu  foreign  travel;  he  certainly  therefore  was  not 

considered  an  idiot,  whose  mind  could  in  no 

degree  be  informed  by  education,  or  enlarged  by 

observation. 

In  1790,  soon  after  coming  of  age,  he  joined 
his  father  in  suffering  a  recovery,  and  in  making 
.  a  new  settlement  of  the  family  estates,  in  order 
to  provide  for  younger  children.  Here  again 
he  was  not  este^ned  nor  treated  as  an  idiot; 
but  an  act  of  that  sort,  proper  in  itself,  and  done 
in  concurrence  with  his  family  and  natural 
guardian,  is  no  great  proof  that  he  did  not 
labour  under  considerable  weakness  of  mind. 

In  1797  his  father  dies,  and  though  he  is  then 
thirty  years  of  age,  he  remains  under  the  care 
and  superintendence  of  his  mother,  who  is  de- 
scribed as  a  very  clever  woman ;  and  is  managed 
by  her. 

In  1 799  he  marries  Miss  Grace  Norton.  Lock- 
ing at  the  circumstances  of  that  marriage  —  he 
32  years  of  age.  Miss  Norton  47— and  at  the 
settlement  then  made,  by  which  his  property  is 
placed  in  the  hands  of  trustees ;  it  is  hanily 
possible  not  to  be  impressed  that  this  was  a 
piece  of  family  arrangement,  for  the  puipose  of 
protecting  a  person,  incapable  of  taking  care  of 
himself,  and  liable  to  be  imposed  upon,  and  to 
be  entrapped  into  some  improper  comiexion. 
With  the  propriety  of  that  armngement,  this 
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Court  has  nothing  to  do.    The  unsoundness  of      isBSS. 
his  mind  might  not  at  that  time  have  grown  to      bastbe 
the  extent  which  would  render  such  a  marriage,     ^J^i!^ 
bad  under  the  protection  and  with  the  concur-  ^^~g 
rence  of  his  fieunily,  invalid ;  nor  is  it  in  ques-   poetsmodth 
tion,  so  as  to  call  for  the  expression  of  any  opi-      bael  of 
nion  by  the  Court,  either  as  to  the  propriety  or  ^<>»»*<>«™' 
the  validity  of  that  marriage.    Under  the  ma- 
ternal care  of  a  wife  nearly  50,  a  kind,  prudent, 
discreet  lady,  LordPortsmouth  might  still  further 
acquire  the  habit  of  conducting  himself  in  society 
in  the  manner  described;  his  property,  put  out 
of  his  own  power,  was  in  the  hands  of  trustees ; 
he  had  by  this  settlement  constituted  them,  as 
it  were,   the  committees  of  his  estates;    his 
domestic  concerns  were  all  in  the  management 
of  his  wife;   she  took  not  only  the  superin- 
tendence, but  the  entire  control  of  every  thing 
domestic;   she  acted  as  the  committee  of  his 
person. 

That  in  1802,  upon  receiving  a  threatening 
letter  of  a  most  infamous  kind,  from  a  person  of 
the  name  of  Seilaz,  whom  it  was  judged  neces^> 
sary  to  prosecute,  he  should  be  able  to  give 
evidence  in  a  court  of  justice,  is  no  conclusive 
proof  of  any  great  extent  of  capacity,,  even  at 
that  time;  it  was  a  umple  fact  he  had  to  prove, 
requiring  little,  if  any  thing,  more  than  memory ; 
nor  does  it  appear  that  his  cross-examination 
could  require  more  than  recollection  of  facts — 
not  any  considerable  exercise  of  the  under- 
standing, and  of  the  reasoning  powers  of  the 
mind ;  yet  even  so  early  as  that— in  1802— it  was 
a  mattCT  of  surprize  and  of  subsequent  talk,  that 
he  did  so  well ;  so  that  the  previous  imptessions 
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i8i»;       and  public  notoriety  were  very  unfavourable  to 


his  understanding. 


taa^ito.        This  examination  is  perhaps  the  strongest 
—        fiict  in  support  of  his  capacity ;   for  his  beha* 

PoanMoGTH  viour  at  parties,  his  receiving  and  paying  visits, 
Bail  or      his  making  a  few  observations  on  the  state  of 

rnnitoon.  ^^  weather,  or  on  horses  or  farming,  his  going 
to  public  meetings,  races,  and  county  balls, 
are  not  incompatible  with  great  imbecility  of 
mind ;  still  less  are  they  incompatible  with  the 
existence  of  certain  mental  delusions  and  ina- 
tional  fancies  and  practices  when  freed  from  ob- 
servation and  control.  Under  the  restraint  pro- 
duced by  the  presence  of  formal  company — 
under  a  sense  of  being  observed — a  person 
labouring  under  considerable  imbecility,  and 
some  delusions,  will  pass  as  possessing  a  certain 
degree  of  understanding ;  much  more  than  the 
individuals  of  the  company  would  give  Lord 
Portsmouth  credit  for,  if  they  knew  his  condi- 
tion when  not  so  restrained :  it  is  just  in  the 
same  manner  that  a  child  in  the  presence  of 
company  will  appear  very  different  from  his 
character  when  at  play  and  unrestrained  ;  but 
the  conduct  of  such  a  person  will  more  espe* 
cially  show  itself  to  advantage  when  the  super- 
intendant  is  present  to  watch  and  to  manage 
him,  and  by  a  nod  or  a  look  keep  him  within 
proper  bounds,  and  prevent  his  exposing  him- 
self and  his  infirmities  of  mind. 

Under  these  considerations,  the  great  mass  of 
evidence  produced  to  the  general  conduct  and 
deportment  of  Lord  Portsmouth,  and  the  opi- 
nion of  his  capacity  formed  by  the  witnesses, 
weigh  bat  little  against  the  facts  proved  as  to 
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his  behaviour  when  .  under  no  restraint.  '  It       1828. 
should,  indeed,  seem,  that  the  more  property      EASTca 
Lord  Portsmouth  was  able  to  conduct  himself    44J^^;b. 
under  restraints  and  checks,  the  more  strongly 
do  the  acts  of  which  he  was  guilty  at  oth^r  PcAmiouTH 
times,  when  left  to  follow  his  own  inclinations,      .eahl  of 
wear  the  aspect  of  derangement  rather .  than  of 
imbecUity .  Unsoundness  of  mind  does  not  show 
itself  upon  all  occasions ;  nay,  it  can  often  only 
be  discovered  by  probing  and  close*  examina- 
tion —  sometimes  even  requiring  the  clue  or  key 
that  will  lead  to  its  detection.     He  knew  he 
was  a  peer  of  the  realm,  and  had  learnt  some 
of  the  rights  and  duties  that  belong  to  that  high 
station ;   but  he  either  was  so  weak  or  so  de-^ 
ranged,  that  he  was  wholly  ignorant  of  what  he 
owed  to  himself  and  to  his  rank ;  as  will  appear 
by  the  facts  to  which  the  Court  will  very  briefly 
refer. 

What  are  some  of  the  facts  proved  ?  I  forbear, 
for  reasons  already  assigned,  to  enumerate  them 
with  the  details  connected  with  them,  as  that 
would  lead  to  much  lengthy  and  they  have  been 
in  a  considerable  degree  stated  by  counsel. 

Grace  Lady  Portsmouth  treated  him  with 
great  kindness  and  indulgence,  and  it  is  not  im- 
probable that  such  indulgence  might  lead  to 
the  more  complete  perversion  of  his  mind.  If  he 
had  been  kept  under  more  restraint,  he  might 
have  continued  only  a  weak  man,  instead  of 
becoming  deluded  and  unsound;  but  what  is 
his  conduct  ? 

His  servants  were  his  playfellows  in  town  and 
country ;  he  played  all  sorts  of  tricks  with  them ; 
more  particularly  in  the  country,  where  He  was 
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less  under  observatioa^  where  he  found  addi- 
tional playmates  in  his  farm  servants  and 
labourers,  and  where  he  was  less  liable  to 
notice. 

He  was  fond  of  driving  a  team,  and  Lady 
Portsmouth  so  far  indulged  him  as  to  have  a 
team  of  horses  kept  for  his  amusement  as  a  toy 
and  a  plaything,  with  which  he  carted  dung  and 
timber  and  hay;  yet  he  used  to  flog  these 
horses  most  unmercifully,  and  often  in  such  a 
manner  as  to  produce  danger  to  his  own  person. 

As  further  proofe  of  his  unsoundness  of  mind 
may  be  added  his  propensity  for  bell*ringing, 
not  as  sometimes  young  men  will  do  for  exer- 
cise, but  to  share  the  money;  this  too  by  a 
nobleman  of  40,  at  his  own  parish  church,  and 
near  his  own  residence :  his  fancy  respecting 
funerals,  and  his  conduct  and  all  the  circum- 
stances connected  with  that  fancy :  the  slaugh- 
tering of  cattle  and  the  incidents  attending  that 
whim.  Another  trait  is — hu»  pleasure  in  malicious 
cruelty  to  man  and  beast ;  never  expressing  any 
regret — but  "  serves  him  right,"  was  his  usual 
remark  upon  his  own  acts  of  cruelty.  I  allude 
only  to.  these  facts  very  generally,  but  to  state 
them  with  the  force  and  effect  they  have  upon  my 
judgment,  would  require  a  detail  of  the  minuter 
circumstances  connected  with  each  of  them. 

A  still  more  decided  delusion  of  mind  is  that 
relating  to  lancets,  and  tapes,  and  basins  in 
women's  pockets ;  the  particulars  of  which,  for 
the  same,  and  even  for  additional  reasons,  I  do 
not  enumerate.  The  fact  is  proved  beyond  all 
question  ;  it  was  a  delusion  that  continued  ev^i 
to  the  time  of  the  inquissdon.     Dr.  Ainslie  ad- 
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mits  that  *^  such  a.  propensity  is  not  consistent       idse. 
*•  with  a  perfectly  sound  mind."    What  the  dis-      eastbr 
tinction  is  between  a  mind  not  perfectly  sounds    4ih^s/MiM. 
and  an  unsound  mind,  is  not  explained  by  the   ^   — 
witness ;  nor  what  is  the  state  of  the- capacity  of  Portsmouth 
a  man  who,  when  between  40  and  dO,   twice      BAiti.or 
married,  and  living  in  society,  supposes  that  the  po»«"«o"^"- 
gestation  of  a  womaa  could  be  fifteen/ months-; 
nor  of  one  who  admits .  that  he  knew  another 
man  was  in  bed  with  his  wife — that  he  remon<^ 
strated,  but  ''  they  never  took  any  notice  of 
me" — and  who  does  not  resent  this,  nor  take 
any  steps  for  relief,  because  the  man  was  '*  too 
strong"  for  him.      These  and   other  circum-* 
stances,  admitted  on  the  interrogatories  by  this 
witness,   occasion  his  evidence  to  produce  no 
alteration  in  my  opinion,  respecting  the  bearing 
of  the  facts  before  the  marriage  spoken  to  by  the 
other  witnesses ;  and  the  evidence  of  Swait,  the 
bailiff,  who  is  brought  forward  to  contradict  the 
facts,  and  to  prove  iJie  correctness  and  propriety 
of  Lord  Portsmouth's  conduct  is  equally  nuga* 
tory:   for  this  witness,  on  the  interrogatories, 
admits — 

''That  he  did :  sometimes  control  the  noble 
Earl,"  that  ''  when  he  was  running  a  little  con* 

trary,  he  threatened  to  tell  Dr.  Garnet  of  him." 

Respondent  has  sometimes  wrested  a  whip 
*'  out  of  Lord  Portsmouth's  hand,  when  my  Lord 
*'  in  play  has  cut  him  across  the  legs." 

What  a  picture  is  this  of  the  noble  Earl,  from 
a  witness  produced  to  prove  his  capacity  and 
soundness  of  mind  I  A  nobleman  of  40,  flogg- 
ing an  old  bailiff  of  60  for  his  amusement,  and 
in  play  cutting  him  across  the  legs !  the  bailiff 
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1828.      not  submitting  nor  quitting  his  service,  but  by 
BA8TER      force  wresting  the  whip  out  of  his  hands !  and 

Ms^im.    t^®  nobleman  in  his  tum  submitting  to  this  in- 
—       dignity  and  forcible  control ! 

Portsmouth       I  dwoU  too  loug  ou  these  ciicumstances.    In 
bakl  op      1 808, — whether  Lord  Portsmouth,  perhaps  from 

Portsmouth.  ^^^^  indulgence  and  loose  given  to  his  fancies, 
became  less  manageable,  as  a  froward  boy  does, 
or  whether  Lady  Portsmouth,  from  her  ad- 
vanced time  of  life,  approaching  60,  grew  less 
equal  to  the  task,—  Mr.  Coombe,  a  medical  gen^ 
tleman,  was  taken  into  the  family  to  assist  in 
superintending  the  noble  Earl.     That  gentle- 
man soon  acquired  an  ascendancy,  by  pretend- 
ing to  quarrdi  with  him,  and  threatening  to  de- 
mand satisfaction  as  a  gentleman.     This  of 
course  had  the  effect  of  reducing  Lord  Ports- 
mouth to  passive  obedience ;  generally  at  least, 
for  on  two  or  three  occasions  passion  got  the 
better  of  timidity.     From  that  time  Coombe's 
presence  alone  was  sufficient  to  check  him,  whe- 
ther at   play  with  the  labourers,  or  whatever 
irrational  fancy  he  might  be  pursuing.     Mr. 
Coombe's  attendance  continued  three  years,  till 
1 811,  when  he  left,  not  because  Lord  Portsmouth 
had  recovered,  but  because  Coombe's  private 
concerns  required  his  attention.     It  may  be  pro- 
per to  repeat  that  a  feature  in  the  character  of 
Lord  Portsmouth,  which  accompanied  him  all 
through  life  was,  that  he  was  easily  intimidated 
and  controlled.    This  character  usually  marks 
and  accompanies  unsoundness  of  mind,  whether 
it  be  imbecility  or  derangement,  or  a  mixture  of 
both :  if  a  servant  resisted  him,  he  submitted 
and  desisted ;  if  a  threat  was  lield  out  to  tell 
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Lady  Portsmouth,  or  Dr;  Garnet,  or  Mr.  Coombe ,      iB2a 
it  produced  the  same  effect,  and  among  others       easter 
(it  is  not  immaterial)  the  threat  to  tell  Mr.  Han-     4u,^SMJiiD. 
son  occasioned  the  same  result.     Mr.  Hanson's   ^  — 

Countess  op 

influence  and  ascendancy  over  him,  as  one  of  Portsmouth 
the  trustees  —  the  acting  trustee    indeed  —  is      earlof 

fully  established.  Portsmouth. 

In  November,  1813,  Lady  Portsmouth  died. 
Liord  Portsmouth's  conduct  was  of  that  incon- 
sistent character  which  distinguishes  persons  of 
such  a  mind :  at  the  funeral  he  behaved  as  at 
other  "  black  jobs,"  as  he  termed  them  —  one 
moment  overcome  with  grief,  the  next,  merry 
again.  He  talked  of  a  Miss  De  Visme  as  the 
object  hie  was  very  anxious  to  engage — Miss 
Hudson,  he  said,  was  also  suggested  to  him, 
but  she  was  too  old.  The  trustees  thought  it 
prudent  to  send  him  dow^n  to  Hurtsbourne,  at- 
tended by  Coombe.  Another  wife  was  the  string 
of  his  disorder,  but  Miss  Hanson  was  never 
proposed  by  him  as  the  object  of  his  choice. 

On  the  28th  of  February,  1814,  Coombe  thought 
it  prudent  to  bring  him  to  London,  and  to  de- 
liver him  up  to  his  trustees,  Hanson  being  one, 
and  then  in  •  town  —  that  day  week  he  was 
married  to  the  daughter  of  Mr.  Hanson !  — 
Hanson — the  confidential  solicitor  of  the  family — 
one  of  the  trustees-^— who  had  a  great  ascend- 
ancy over  him  —  who  owed  him  every  possible 
protection — ^married  him  to  one  of  his  daughters ! 
It  is  unnecessary  to  state  the  jealousy  with  which 
the  law  looks  at  all  transactions  between  par- 
ties standing  in  these  relations  to  each  other. 

I  will  not  enter  into  the  particulars  of  the 
transaction  —  the  whole  of  it  will  bear  but  one 

c  c 
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1828.  interpretation ! — every  part  is   the  act  of  the 

Easter  Hansons !  —  Lord   Portsmouth  is   a  mere    in- 

4ihsr.rioD.  strument  in    their    hands  to  go  through    the 

—  necessary  forms !  —  the  settlement  is  begun  in 

Countess  or  "^  -    — 


poRTSMooTH    fortjT-eight  hours  after  Lord  Portsmouth's  ar- 
earLop      rival  in  London! — the  contents  of  that  settle- 

PoRTSMouTH.  ^leut — thc  modc  in  which  it  is  prepared — the 
concealment  of  the  whole  from  the  friends  and 
the  other  trustees  who  were  in  town,  some  in 
the  same  house  with  Lord    Portsmouth — all 
these  particulars  bear  the  same  character.    The 
necessary  forms  are  gone  through,  but  in  sup- 
port of  these  mere  forms,  not  a  witness  is  pro- 
duced to  show  that  this  nobleman  was  conduct- 
ing himself  as  a  man,  understanding  what  he 
was  doing,  or  capable  of  judging,  or  acting  as  a 
free  and  intelligent  agent :  — nothing  tending  to 
show  that  he  was  a  person  of  sound  mind — 
nothing  in  his  conduct  inconsistent  with  un- 
soundness of  mind — every  circumstance  con- 
spires to  prove  that  he  was  the  mere  puppet  of 
the  Hanson  family,  and  that  the  celebration  of 
this  marriage  was  brought  about  by  a  con- 
spiracy among  them,  to  circumvent  Lord  Ports- 
mouth— over  whom  they,  and  particularly  the 
father,  had  a  complete  ascendancy  and  controul, 
so  as  to  destroy  all  free  agency  and  rational  con- 
sent on  his  Lordship's  part  to  this  marriage. 

A  marriage  so  had  wants  the  essential  ingre- 
dient to  render  the  contract  valid — the  consent 
of  a  free  and  rational  agent.  The  marriage  itself 
and  the  circumstances  immediately  connected 
with  it  do  not  tend  to  establish  restored  sanity ; 
it  was  neither  "  a  rational  act,"  nor  was  it 
"  rationally  done" — the  whole  **  sounds  to  folly" 
and  negatives  sanity  of  mind.     The  Hansons, 
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in  the  mode  of  planning  and  conducting  the  >82B. 

transaction,  show  that  they  treated  and  consi-  raster 

dered  Lord  Portsmouth,  as  a  person  of  unsound  4th  ImIiob. 

mind — ^and  Lord  Portsmouth,  in  submitting,  ac-  ^    — 

.     .      '  1  .  Countess  OF 

quiescing,  and  not  resisting,  confirms  his  own   Portsmouth 
incompetency.     Even  if  no  actual  unsoundness     eare.  of 
of  mind,  strictly  so  called — if  no  insane  derange-  p<»«ts««'»»"- 
ment  had  existed — ^if  only  weakness  of  mind — 
and  all  admit  he  was  weak — ^yet  considering  the 
passiveness  and  timidity  of  his  character  on  the 
one  hand — ^the  influence  and  relation  of  Hanson, 
his  trustee,  on  the  other  —  and  the  clandestinity 
and  other  marks  of  fraud,  which  accompanied 
the  whole  transaction  —  I  am  by  no  means  pre- 
pared to  say,  that,  without  actual  derangement 
in  the  strict  sense,  the  marriage  would  not  be 
invalid — but,  in  my  judgment,  Lord  Portsmouth 
was  of  unsound  mind,  as  well  as  circumvented 
by  fraud. 

As  this  is  the  great  fact  which  the  Court  has 
to  decide,  it  seems  unnecessary  to  pursue  the 
subsequent  history.  The  Court  gladly  relieves 
itself  from  going  through  the  disgusting  parti- 
culars of  the  treatment  which  this  unfortunate 
nobleman  afterwards  experienced  from  the  pre- 
tended wife,  and  her  family  and  associates — for- 
bearance, in  this  respect,  is  for  their  advantage ; — 
yet  the  subsequent  treatment  corroborates,  and 
is  confirmatory  of,  the  former  condition  of  Lord 
Portsmouth — no  change  in  his  mind  and  cha- 
racter is  suggested  to  have  taken  place  after  the 
marriage— no  supervening  malady  producing  de- 
rangement of  mind — he  continued  just  the  same 
man  as  before  the  marriage  in  mental  condition, 
though  treated  in  a  manner  very  different  from 

the  kindness  of  the  first  wife 

c  c  2 
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Upon  the  whole  the  Court  pronounces,  that 
the  marriage  in  fact,  solemnized  between  the 
Earl  of  Portsmouth  and  Mary  Ann  Hanson,  is 
in  law  mill  and  void ;  he  being  at  that  time  not 
of  sound  mind,  sufficient  to  enter  into  such  a 
contract ;  and  that  the  celebration  of  such  mar- 
riage was  eflFected  by  fraud  and  circumvention ; 
— and  pronouncing,  as  the  Court  feels  faoutid  to 
do,  that  latter  part  of  its  sentence.  It  feels  also 
bound  to  grant  the  prayer  for  costs. 


CHEALE   V.    CHEALE. 


On  Petition. 


A  soil  bj  the 
wife  agaibst  her 
hasbaDd,  having 
abated  by  the 
wife's  death;  the 
Coort  will  not, 
at  the  petition  of 
the  Prootor, 
direct  the  costs 
incurred  bj  the 
wife  to  be  paid 
bj  the  hasbaod. 


This  petition — after  alleging  that  in  a  cause, 
promoted  by  Mary  Cheale  against  her  husband 
by  reason  of  cruelty  and  adultery,  the  Court,  on 
the  by-day  of  Trinity  Term,  1827,  had  allotted 
the  sum  of  501.  on  account  of  alimony,  to  be 
paid  to  the  wife; — further  stated  that,  on  the 
31st  of  August,  Mrs.  Cheale  died  without  having 
received  any  part  of  the  alimony,  and  that  her 
Proctor's  costs  had  not  been  paid ;  and  concluded 
with  a  prayer,  that  the  Court  would  direct 
the  costs  incurred  on  her  behalf  in  this  suit  to 
be  paid  by  the  husband,  and  would  refer  the  bill 
for  taxation. 

Lnishington  and  Dodsan^  in  support  of  the  ap- 
plication. Assuming,  that  if  the  husband  had 
died,  we  could  not,  in  this  Court,  have  proceeded 
against  his  executor;  yet,  since  the  husband 
is  alive,  the  Court  is  not  precluded^  by  the 
death  of  the  wife,  from  enforcing  against  him 
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the  costs  which  have  been  incuited  on  her  behalf. 
A  contrary  decision  would  lead,  in  all  cases  of 
this  description,  to  the  necessity  of  strictly  en- 
forcing a  taxation  de  die  in  diem  during  the  suit. 
In  this  instance  the  costs  are  trifling,  and,  at 
any  rate,  must  be  taxed. 
Per  Curiam. 

At  whose  suit  is  the  Court  to  tax  the  costs  ? 

LusAingt&n. — At  the  petition  of  the  Proctor; 
and  when  his  bill  has  been  taxed,  a  monition  will 
issue  in  the  usual  form  for  payment  to  the 
Proctor  or  his  party. 

Phillimore  contr^. — By  the  death  of  Mrs. 
Cheale  the  cause  has  abated,  and  the  ailthority 
of  her  Proctor  ceased.  A  proxy  is  only  a  per- 
sonal appointment — "  ad  comparendumy  et  ad 
"  agendum  omnia  qute  ipse  cliens  ageret  si  pne- 
"  sens  personaliter  esset.''  (a) 
Per  Curiam. 

The  object  of  the  law  in  pennitting  a  de  die  in 
diem  taxation  was  to  obviate  any  inconvenience 
or  delay  that  might  otherwise  arise,  in  the  pro- 
gress of  the  cause,  from  the  wife's  want  of  funds 
to  meet  the  costs.  Here  the  Proctor  forbore  at 
the  proper  time  to  procure  such  taxation ;  and 
the  Court  cannot  now  assist  him.  His  appoint- 
ment is  extinct.  No  precedent  has  been  fur- 
nished me  of  a  Proctor  suing  a  husband  in 
these  Courts  for  costs :  he  may,  perhaps,  have 
a  remedy  at  common  law,  and  if  it  is  wished,  the 
Court  will  direct  his  costs  to  be  taxed  in  order 
to  ascertain  their  amount.  I  must  decline  to 
make  the  decree  prayed  in  this  case. 

Application  rejected. 


1828. 

Easter 

Term, 

4tb  Session. 

Chbale 

V. 

CBEAI.C. 


(i?)  Oughton,  tit.  48.  s.  1. 
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Wbere  muMnri 
•re  GOncencd, 
probate  in  com- 
Mon  form  emu- 
Dot  be  granted 
of  a  mere  me- 
morandam  of 
doabtfol  oon- 
straction,  ob 
affida?its  abow* 
ing  tbat  the  de- 
ceased iBtended 
to  inoreaae  tbe 
benefit  to  oertain 
legatees  nnder  a 
formal  will,  and 
was  prevented 
by  death  from 
giving  bis  soli- 
citor iostnio- 
tions  to  that  ef- 
fect. 


IN    THE   GOODS    OF    JAMES    GIBBS. 


On  Motion. 


James  Gibbs  died  on  the  3rd  of  March,  1828. 
He  left  a  widow  and  seven  children— minors— 
four  daughters  and  three  sons.     By  bis  will, 
dated  the  17th  of  February,  1825,  and  duly  exe- 
cuted, he  appointed  his  wife,  (during  widowhood) 
Samuel  Pickering,  and  Thomas  Gray,  execu- 
tors ;   and,  after  providing  for  the  management 
of  his  business,   and  bequeathing  legacies  to 
his  wife  and  three  sons,  he  gave  to  each  of  his 
daughters  lOOOZ.  3  per  cent  reduced  annuities, 
absolutely,  and  1500/.  of  the  like  stock  for  life 
— afterwards  to  their  children ;  and  the  residue 
equally  between   all  his  children  who  should 
attain  21 ;  the  daughters'  shares  to  them  for  life, 
and  then  to  their  respective  children.    The  per- 
sonal property  amounted  to  about  25,000/.    From 
an  affidavit,  it  appeared,  that  the  testator,  during 
the  last  three  months  of  his  life,  had  frequently 
expressed  to  his  executors,  and  to  his  eldest  son, 
that  he  intended  to  alter  his  will  and  leave  his 
daughters  more  property,  in  consequence  of  his 
eldest  child,  Mrs.  Robinson,  having  died  without 
issue ;   that  on  the  21st  of  February  last,   he 


PREROGATIV£    COURT    OF    CANTERBURY.  37? 

wrote  in  the  presence  of  his  wife  a  memorandum       1828. 
as  follows :  —  Ie^eT 

Term, 
.  ^  ^     >.  *^  1**  Session. 

"  Martha  Eliza  Gate  Sofia,  3  R.  1 300—1000  3| ,        — 

In  the  goods 

"  if  James  settles  and  occopys  the  frunt  house        or 
"  he  must  alow  his  brother  Thomas  50/.  a  year  '**""  *""•"• 
"  for  that" 

# 

The  affidavit  then  stated,  that  he  put  this 
paper  into  his  pocket-book,  and  both  at  that 
time,  and  on  subsequent  days,  declared  his  in- 
tention of  making  an  addition  to  his  daughters' 
legacies ;  that  on  the  2nd  of  March  he  exjpressed 
himself  to  that  effect  to  his  Solicitor,  and  ap- 
pointed to  attend,  at  his  office,  for  that  purpose 
on  the  following  morning,  but  was  prevented  by 
I  sudden  death. 

The  memorandum  was  found  after  the  testa- 
tor's death  in  his  pocket-book ;  and  iMshington 
now  moved  for  probate  of  it,  to  issue  in  common 
form  to  his  executors,  as  a  codicil. 

Per  Curiam. 
I  There  are  not  sufficient  grounds  laid  to  enable 

I  the  Court  to  grant  probate  of  this  paper.     The 

original  will  is  a  long  instrument,  carefully  pre- 
pared, and  the  disposition  seems  to  have  been 
maturely  considered.  The  present  paper  was 
written  as  a  mere  memorandum,  not  as  embody- 
ing the  deceased's  final  intention.  His  object, 
as  the  affidavit  tends  to  show,  was  to  give  a 
larger  portion  to  his  daughters ;  but  the  construc- 
tion of  the  paper  is  obscure,  whether  the  sum 
mentioned  was  to  be  an  addition  to,  or  substitu- 
tion for,  the  benefit  under  the  will ;  whether  it 
was  proposed  to  be  given  to  them,  absolutely,  or 
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1828.      for  life,  and  then  to  their  children.    I  should 
Baiter      feel  Considerable  difficulty  in  granting  probate 
uiS^uioB.    ^^  *^^^  instrument  even  on  a  proxy  of  consent ; 
but  as.  on  the  present  occasion  the  interest  of 
'of""""*  minors  moII  be  affected,  I  am  decidedly  of  opi- 
james  GiBBt.  ^.^^  ^1^^^  ^YiQ  facts  stated  are  insufficient  to  jus- 
tify the  Court  in  acceding  to  this  motion. 

IVIotion  refused. 


In  the  goods 


IN    THE   GOODS    OF    RICHARD    MORESBY. 


On  Motion, 


The  deceued,  This  was  au  application  from  the  widow  of 
wm!ilppwnfing  Lieutenant  Moresby,  R.  N.  that  probate  of  his 
•!^oSll\ti'o»V.  will,  dated  on  the  25th  of  January,  1821,  might 
jers^  legatee  fjg  granted  to  her  as  sole  executrix ;  and  in  sup- 
loit,  made  in     port  of  hcT  application  she  made  the  following 

Pera  a  nanoupa-       /v«  j       •  x 

tiTe  will,  (not  in  atiiaavit  I 

t^Sof  *"  "  That  she  was  the  relict  of  the  deceased, 
fraadi.)witba    «  gplc  exocutrix,  and  universal  legatee  for  life 

ffeoeral  revooa-  ^^ 

loryoiaaee,  and  "  named  iu  his  will  duly  executed  and  dated  the 
wS^ilort^alid'  "  26th  of  January,  1821 ;  that  shortly  after  this 
SilSeJ^^ab^  "  period  the  deceased  left  England,  in  the 
loteij.  The  "  command  of  a  private  merchant  vessel,  tak- 
noanced,  and  ^^  iug  with  him  this  wiU,  and  proceeded  with  his 
of^tblu  wu7in*'*  "  wife  to  Peru ;  that  after  their  arrival,  they  resided 
merwiinbeing''  "  principally  on  board ;  but  that  during  a  tem- 
fonnd  (of  which  «*  porarv  absence  of  Lieutenant  Moresby,   the 

fact  be  wes  ig-  •■•  t       •  i        i  ■  i  •         /y»  t  -it 

norant  at  the  ''  vcsscl  With  all  his  cfiects  and  papers,  including 
death"),  probate  "  his  will,  was  capturcd  by  Pirates,  but  was  soon 
«rrluLV-!^    "  afterwards  retaken  :    that  on  the  occasion  of 

wiie  R  prayer, 
granted  to  her. 
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"  such  capture,  the  deceased  lost  several  papers       J82». 
"  of  consequence,  and  expressed  his  firm  belief  to      basteit 
"  his  wife  that  his  will  had  then  been  destroyed.    irt'''|^i;„ 
"  That  the  deceased,  as  she  has  been  informed,        - — 
"  and  verily  believes,  whilst  at  the  city  of  Bo-   of  Richard 
"  livar,  was  attacked  with  the  illness  of  which    m^**'"*' 
he  died;  that  on  the  13th  day  of  February, 
1827,  the  day  before  his  death,  being  incapable 
"  of  writing,  and  fearing  he  might  die  intestate, 
"  he  sent  for  a  notary,  in  whose  presence,  and 
"  that  of  four  other  witnesses,  he  made  a  nun- 
"  cupative  will  by  declaring,  that  in  contempla- 
''  tion  of  his  death,  he  nominated  and  appointed 
"  two  executors  —  both  resident  in  the  city  of 
"  Bolivar — and  his  wife  sole  heiress,  and  re- 
**  voked  all  his  other  testamentary  dispositions; 
"  but  that  the  said  will  was  not  reduced  into 
"  writing  in  the  lifetime  of  the  deceased.'*    Mrs, 
Moresby  further  made  oath,   "  that,  upon  the 
"  renunciation  of  the  two  executors  in  the  proper 
"  Court  at  Lima,  she  there  duly  proved  the  nun- 
"  cupative  will,  and  administered  the  effects  in 
'*  Peru ;  and  that  shortly  before  the  deceased's 
"  death,  and,  as  she  verily  believes,  while  he 
**  was  at  Bolivar  in   his  last  illness,  she  dis- 
"  covered  among  his  papers  on  board,  the  will, 
"  dated  26th  January,  1821,  but  that  he  died  in 
"  ignorance  of  that  circumstance."   The  affidavit 
further  stated,  that  both  the  executors  were  re- 
sident in  the  city  of  Bolivar,  or  some  other  part 
of  Peru,  of  which  one  was  a  native. 

The  only  property  of  the  deceased  in  this 
country  consisted  of  aboiit  500/.  due  for  arrears 
of  half  pay. 
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18*28.  Lushington.    The  question  is,  whether  a  nun- 

g^„^^      cupative  will  made  and  proved  in  Peru  super- 
T«»".»       sedes  a  prior  will  written  and  executed  in  this 

lit  Sctwoo.  *  /•/•i/'Ni 

—        country — whether  the  statute  ot  frauds  (a)  does 
'oF^RKjnARr  or  does  not  affect  such  a  case.    The  widow,  in 
Moresby,     j^tur^g  probate  of  the  wiU  of  1821,  waives  an  in- 
terest which  she  would  take  under  the  will  of 
1827 — in  the  former,  she  has  but  a  life  interest 
— in  the  latter,  she  is  absolute  universal  legatee. 

Per  Curiam. 
It  is  not  necessary  here  to  decide  the  ques- 
tion (upon  which  there  may  be  some  doubt) 
whether  the  statute  of  frauds  would  apply  to 
the  nuncupative  will  made  in  Peru.  Both  wills 
contain  nearly  the  same  diisposition,  and  give 
the  whole  property  to  the  wife;  the  latter, 
absolutely :  the  former,  of  which  she  is  content 
to  take  probate, — for  life  only.  It  appears 
that  the  deceased  did  not  intend  to  revoke  the 
will  of  1821,  but  supposing  it  to  be  lost,  and 
being  unwilling  to  die  intestate,  he  made  the 
nuncupative  will.  As,  however,  the  former  has 
been  recovered,  there  is  no  objection  to  probate 
thereof  being  granted  to  the  widow  and  univer- 
sal legatee  for  life. 

Motion  granted. 

(a)  29  Car.  II.  c.  3.  s.  22. 
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IN    THE    GOODS   OF    JOHN    EWING.  la^B. 


Easter 
Term, 


O/i  Motion.  istSeMioo. 


Haggard  moved,  on  the  aflBidavit  of  the  AdainhtnCMm 
Reverend  William  Ewing,  to  the  following  JSHf^hSSi 
eflFect.  ■»  ^^  *"*  '■- 

dies,  deoreed  to 
the  QDoie  reel-  , 

Jtrer  %uwrtam.  he  gWiBg  fan 

The  deceased  was  a  Major  in  the  Madras  jj'u^^ijf gj^l 
regiment  of  Infantry :  he  died  intestate,  and  has  *•**»•»••  *•  ^»?» 
left  three  childr^i  who  are  minors — all  resident  the  gnnt  woaid 
in  the  East  Indies ;  and  the  Uncle,  (the  Reverend  b^b7opw«^« 
Mr.  Ewing)  who  lives  in  Ireland,  is  desirous  of  "^  f^*  "^  "^^ 

o/  »  resident  in  Ire- 

being  nominated  guardian  to  take  out  adminis-  i^d. 
tration  for  their  use  and  benefit.  The  next  of 
kin,  whom  the  Court  usually  appoints,  is  the 
Grandfather ;  but  he  is  superannuated  -  being 
eighty  years  old ;  he  is  also  resident  in  Ireland : 
it  woidd  then  be  extremely  inconvenient  to  ap- 
point him,  since  he  would  hardly  live  till  the 
minors  were  of  age.  The  Uncle  states  the  pro- 
perty to  be  in  the  hands  of  an  agent,  and  under 
500/. ;  and  that  he  is  willing  to  collect  and  in- 
vest it.  He  will  give  full  justifying  security  so 
that  the  interests  of  the  minors  may  be  protected. 
With  this  precaution,  and  under  the  special  cir- 
cumstances of  the  case,  tlie  Court  will,  I  think, 
exercise  a  proper  discretion  in  granting  this  ap- 
plication. 

Motion  granted. 


\ 
I 


382 


CASES    DETERMINED    IN    THE 


Easter 

Tkrm, 

Itt  Sesiiion. 


lo  decreeing 
probate,  the 
Court  it  BioaHjf 
regaUted  bjf  Uie 
grant  of  the 
Court  of  pro- 
bate wbere  tbe 
partj  was  domi- 
oiled;  i.e.  the 
competent  ja- 
rtadiotion — in 
this  instance^ 
the  Coort  of 
Sapreme  Jndt- 
catore  at  Fort 
WUliam,  Ben- 
gal. 


LARPENT  V.   SINDRY. 


On  Motion. 


Thomas  Barnes,  of  the  H.  E.  I.  Company's 
civil  service,  died  in  May,  1826,  in  India.  He 
left  two  testamentary  papers — written  with  his 
own  hand — bearing  date  respectively  the  12th 
of  April,  1825,  and  the  6th  of  May,  1826— both 
beginning  in  the  same  formal  manner,  and  both 
disposing  of  the  whole  of  his  property,  though 
diiferently.  By  the  first  will,  which  was  duly 
executed,  he  appointed  five  executors ;  but  by 
the  second)  no  executor  was  named,  though  it 
contained  this  sentence—"  which  sum  the  exe- 
''  cutors  thereinafter  mentioned ;"  and  the  paper 
thus  concluded — "  I  feel  too  fatigued  to  write 
"  more."  This  paper  bequeathed  the  residue  to 
the  deceased's  natural  son —  a  minor — who  was, 
in  December,  1824,  consigned  to  this  country 
for  his  education  :  the  paper  was  subscribed,  but 
not  witnessed. 

Of  both  these  instruments  probate  had  been 
granted,  as  the  will  and  codicil  of  the  deceased, 
by  the  Supreme  Court  of  Judicature  at  Fort 
William,  in  Bengal,  to  John  Palmer,  Esq.  one 
of  the  executors  in  the  vrill  of  1825,  with  the 
ordinary  power  reserved.  Of  the  other  executors, 
three  were  willing  to  renounce ;  and  a  decree 
had  been  served,  in  the  usual  manner,  on  the. 
remaining  executor,  Mr.  Sindry,  who  was  resi- 
dent at  Bombay. 
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An  exemplification  of  the  probate  in  India 
haying  been  transmitted  to  this  country,  Lush- 
ingtan  moved  for  administration  with  the  exem- 
plified copy  of  the  two  papers  annexed,  as  the 
will  and  codicil  of  the  deceased,  to  be  granted 
to  Mr.  Larpent,  partner  in  the  house  of  Cock- 
erell  and  Co.,  the  attomies  of  John  Palmer  the 
executor. 

The  property  within  the  province  of  Canter- 
bury nearly  amounted  to  2000/. 

Per  Curiam. 

The  form  of  the  grant  in  India  is  not  exactly 
according  to  our  practice.  Here  the  two  papers 
would  have  been  proved  as  together  containing 
the  will  oi  the  deceased :  but  the  Court  in  India, 
which^  as  the  deceased  died  domiciled  there,  is 
the  Court  of  competent  jurisdiction,  has  consi- 
dered them  as  a  will  and  codicil,  and  this  Court 
is  perhaps  bound  to  follow  it.  The  question 
how  far  this  and  other  Courts  of  probate  are  to 
be  governed  by  the  decision  of  the  Court  of  Pro- 
bate where  the  deceased  was  domiciled,  has 
never  been  expressly  determined,  but  I  certainly 
should  not  feel  inclined  to  depart  from  what  has 
been  the  general  practice,  unless  a  strong  case 
of  inconvenience  were  brought  under  my  consi- 
deration. I  have,  on  the  present  occasion,  the 
less  difficulty  in  following  the  Indian  grant,  be^ 
cause  I  am  not  aware  that  there  will  be  much 
difference  in  the  ultimate  result,  whichever  way 
the  decree  passes. 

Let  the  administration  with  the  exemplified 
copies  of  the  two  papers  pass  as  prayed. 

Motion  granted. 


1828. 

Easter 

Term, 

lit  SeuioD. 

Larpent 

v. 
SiNDRY. 
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1828. 

Easter 

Term, 

1st  SeMioo. 

Mere  evidence 
«f  exeoatioo  of 
a  will  end  codi- 
cil hj  a  penon 
of  week  end  in- 
ert mind,  ap- 
pointing bit  at- 
tomej  and  agent 
iole  eieootor 
and  almost  nni- 
versal  legatee 
4»f  a  large  pro- 
pert  J,  ia  insnffi- 
oient,  without 
proof  of  instrao- 
(ioos  by  the  de- 
ceased ;  tnatrnc- 
tions  for  the  will 
being  given  to 
the  solicitor, 
who  prepered 
and  attested  it, 
by  snd  in  the 
handwriting  of 
the  executor's 
father,  (also  the 
deteased's  oo- 
agent  and  attor- 
ney) ;  the  oodi- 
oil  being  pre- 
pared exclu- 
siyely  for  bis 
own  benefit  by 
the  executor, 
in  whose  boose 
the  deceased 
was  living  apart 
from  bis  funily; 
and  other  cir- 
cnmstanoes 
strongly  infer- 
ring fraud  and 
cironmvention. 


ingram  v.  wyatt. 

Judgment. 
Sir  John  Nicholl. 

John  Clopton,  the  deceased  in  this  cause,died 
on  the  20th  of  November,  1824,  aged  about  74 
years,  leaving  Miss  Barbara  Ingram,  his  sister, 
and  sole  next  of  kin.  His  personal  property 
amounted  in  value  to  £25,000 ;  his  real  estate 
to  £250  per  annum. 

The  will  propounded  bears  date  on  the  4th  of 
August,  1821  :  it  bequeaths  to  his  sister  Bar- 
bara Ingram,  £2,000;  to  his  cousin  Barbara 
Ingram,  £4,000 ;  to  Hugh  Carolan,  £1,000 ;  to 
the  poor  of  Stratford-upon-Avon,  £50 ;  to  Henry 
Wyatt,  the  residue  both  of  his  real  and  per- 
sonal property ;  and  appoints  Henry  Wyatt, 
sole  executor. 

The  codicil,  dated  on  the  5th  of  August,  1822, 
after  reciting  the  clause  of  the  will  giving 
£2,000  to  his  sister,  revokes  that  legacy,  and  in 
all  other  respects  confirms  the  will. 

The  Mrill  and  the  codicil  are  each  attested  by 
three  witnesses ;  they  are  propounded  by  Henry 
Wyatt  the  executor ;  and  are  opposed  by  Bar- 
bara Ingram  the  sister  of  the  deceased.  The 
present  question  is  on  the  factum  of  those  in- 
struments respectively ;  and  the  proceedings 
that  have  taken  place  are  shortly  these.    The* 
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executor  propounded  the  papers  in  a  common 
candidit  pleading  instructions,  execution,  and 
capacity ;  the  six  subscribed  witnesses  were  exa* 
mined,  and  deposed  to  execution  and  capacity. 
Additional  articles  were  afterwards  brought  in 
alleging  the  incapacity  of  Richard  Wyatt  (who 
received  the  instructions  for  the  will  from  the 
deceased,  and  communicated  them  to  the  soli- 
citor) in  order  to  account  for  his  non-examina- 
tion ;  and  on  these  articles  two  witnesses  were 
produced. 

In  opposition  to  this  case,  the  sister  gave  in 
a  long  allegation,  entering  into  the  history  oi 
the  deceased,  and  of  all  his  conduct  and  trans- 
actions, for  the  purpose  of  showing  that  this 
will  and  codicil  were  obtained  without  testa- 
mentary intention  and  capacity  sufficient  to  give 
them  legal  effect. 

To  that  allegation  a  long  reply  was  made  in 
order  to  establish  testamentary  intention,  and 
to  confirm  and  support  capacity.  Upon  these 
pleas,  twenty-eight  witnesses  have  been  examin- 
ed by  the  sister,  and  eleven  by  the  executor,  be- 
sides those  before  produced  on  the  condidit,  and 
additional  articles :  and  it  was  upon  their  depo- 
sitions and  upon  a  great  number  of  exhibits, 
which  furnish  very  important  illustrations  of 
the  case  on  both  sides,  that  the  cause  was  ela- 
borately argued  at  the  end  and  after  the  con- 
clusion of  last  term,  (a) 

The  case  is  of  considerable  intricacy  —  in- 
volved in  a  great  mass  of  testimony  and  mul- 

(a)  The  King's  Advocate  and  Phillimore  were  of  counsel 
^or  Uie  executor ;  Lushington  and  Dodson  for  Miss  IngiaiD, 
the  sister  and  sole  next  of  kin. 


1828* 

Bastbr 

TOLM, 

1st  SeMioa, 

Inoiam 

o. 
Wyatt. 
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Easter 

Term, 

1st  SeiMioB. 


Ingram 

V. 

Wyattw 


o 


titudeof&cts — important  in  value,  and  as  it 
affects  character.  There  were  also  other  suits 
occupying  fully  the  time  of  the  CJourt  in  an 
unusual  degree  up  to  the  Caveat  day ;  so  that 
it  was  a  matter  of  Justice  to  all  the  parties,  that 
the  Court  should  take  time  to  deliberate  and  to 
revise  the  evidence  and  arguments. 

For  the  Sister  it  was  argued — that  the  dispo- 
sition was  in  favour  of  a  stranger  in  blood, — ^that 
the  parties  interested  were  active  in  obtaining 
the  instruments,  —  that  the  will  was  prepared 
from  instructions  conveyed  by  the  father  of  the 
executor  —  the  codicil  by  the  executor  himself, 
—  that  these  persons  were  the  attomies  and 
agents  of  the  deceased, — ^that  the  presumption 
of  law  was  against  the  acf, — ^that  the  law  though 
not  positively  invalidating,  yet  required  the  clear- 
est proof  of  unbiassed  intention  and  full  under- 
standing of  the  nature  and  elSect  of,  such  instru- 
ments,— ^that  the  capacity  of  the  deceased, 
though  not  intestable,  yet  was  weak,  and  liable 
to  circumvention  and  imposition, — that  the  evi- 
dence of  the  factum  did  not  clear  up  these  diffi- 
culties, and  was  insufficient  to  support  the  tes- 
tamentary papers, — ^lastly,  that  there  were  such 
marks  of  fraudulent  conduct  in  the  executor  as 
called  for  his  condemnation  in  costs. 

For  the  Executor : — ^that  though  by  the  prin- 
ciple of  law,  where  parties  interested  were  active 
in  the  framing  of  the  testamentary  instrument, 
and  stood  in  a  particular  relation  to  the  testator, 
a  greater  degree  of  vigilance  was  required  in  in- 
vestigating the  transaction,  yet  that  this  case 
would  fully  satisfy  the  most  jealous  examina- 
tion,— ^that  the  deceased  was  not  a  person  of 
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doubtful  but  of  perfect  capacity, — ^that  no  cir- 
cumstance of  fraud  attached  upon  the  executor, 
— that  the  evidence  on  the  candidity  and  of  sub- 
sequent recognitions  and  conduct  fully  establish* 
ed  the  testamentary  intention,  and  the  validity 
of  the  will  and  of  the  codicil. 

This  is  the  general  outline  of  the  argument, 
though  various  collateral  circumstances  of  detail 
were  necessarily  gone  into ;  and  in  nearly  the 
same  order  am  I  disposed  to  review  the  case, 
and  — 

First,  to  examine  the  principles  of  law  appli- 
cable to  the  admitted  facts  of  the  case. 

Secondly,  to  endeavour  to  ascertain  the  na- 
ture and  degree  of  the  deceased's  capacity,  and 
how  far  he  was  liable  to,  or  secure  against,  im- 
position, noticing  any  circumstances  creating 
a  suspicion  of  any  imposition  having  been  ac- 
tually practised. 

Lastly,  combining  the  condition  and  degree  of 
the  capacity  of  the  deceased  with  the  relation 
and  conduct  of  the  executor, — ^to  consider  whe- 
ther the  evidence  of  the  factum  is  sufficient  to 
satisfy  the  demands  of  the  law  and  the  con- 
science of  the  Court,  that  this  was  the  free  act 
of  a  capable  and  intelligent  testator. 

A  short  statement  of  the  admitted  facts  is  ne- 
cessary in  order  to  consider  the  principles  of  law 
applicable  to  the  case. 

The  deceased's  original  name  was  Ingram; 
he  was  the  younger  of  two  brothers,  and  had  an 
only  sister,  the  party  opposing  the  preient  will. 
In  earlier  life  he  was  wild  and  extravagant,  and 
thereby  (as  Q^rbara  Ingram,  his  cousin,  states 
on  the  seventh  interrogatory)  "  gave  offence  to 
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''  his  relations,  and  invoked  himself  in  much 
'*  pecmiiary  embarrassment,  and  lived  many 
"  years  in  a  state  of  indigence."  On  a  very 
narrow  income, — an  annuity  of  £72  left  him  by 
his  father,  and  a  portion  of  the  Chetwode  estate 
in  Buckinghamshire,  making  together  not  quite 
£120  a  year — (for  whatever  else  he  had  acquired 
from  his  father  seems  to  have  been  dissipated) 
he  had  for  thirty  years  been  leading  a  strange 
obscure  life,  in  wretched  lodgings  or  at  coffee 
houses  in  this  town;  when  in  May  1818  his 
elder  brother  Edward,  who  was  tenant  for  life 
of  the  Clopton  estate  near  Stratford-on-Avon,  of 
the  yearly  value  of  £  1500,  and  who  had  assumed 
the  name  of  Clopton,  died  intestate;  and  in 
consequence  that  estate  devolved  on  the  de- 
ceased for  life,  and  he  soon  after  changed  his 
name  :  he  also  succeeded  to  half  his  brother's 
personalty,  amounting  to  nearly  £10,000,  and  to 
the  other  moiety  of  the  Chetwode  estate.  At 
that  time  he  was  living  in  a  lodging  at  Mead's, 
an  engraver  in  Queen  Street,  Lincoln's  Inn 
Fields,  and  occupied  a  room  up  two  pair  of  stairs, 
at  eight  shillings  per  week.  Shortly  after  his  bro- 
ther's death,  he  removed  to  lodgings  at  Hugh  Ca- 
rdan's, an  apothecary  in  Charlotte  Street,  Fitzroy 
Square,  where,  in  like  manner,  he  had  a  room  up 
two  pair  of  stairs  at  the  same  rent.  In  the  latter 
end  of  June,  1822,  he  went  to  Stratford  accompa- 
nied by  Carolan,  who,  leaving  him  at  an  inn  in 
that  town,  on  the  following  morning  returned  to 
London. ^»  The  same  day,  the  deceased  was  called 
upon  by  Henry  Wyatt,  who  occupied  Clopton 
House  as  his  tenant :  thither  he  w«38  carried  the 
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PREROGATIVE    COURT    OF    CANTERBURY.  389 

next  day,  and  there,  with  Henry  Wyatt  and  his'      1828. 
family,  he  resided  till  his  death  inNovember  1824.      eastbr 
This  is  a  short  history  of  the  deceased ;  and    iJl^^io^, 
it  may  be  proper  here  to  add,  that  on  the  death      ,  — 
of  Edward  Clopton,  Richard  Wyatt  and  his  son      ^  ». 
Henry,  who  were  Attornies  at  Stratford,  and 
agents  to  Edward  Clopton,  came  to  town  and 
were  met  by  Mr.  Seveme,  an  intimate  acquaint- 
ance and  friend  of  the  sister,   Mrs.   Barbara 
Ingram,  on  whose  part  he  was  to  act.    On 
that  occasion  administration  to  the  brother  was 
taken  out  by  the  deceased,  and  Richard  Wyatt 
and  Seveme  became  his  sureties.     Before  Se- 
veme left  town,  half  the  funded  property  was 
transferred  into  Mrs.  Barbara  Ingram's  name ; 
the  other  half  into  the  deceased's  name,  then 
John  Ingram:' — Wyatt  and  his  son  were  to 
continue  the  agents  and  receivers  of  the  Clopton 
estate;  to  remit  the  rents  to  the  bankers  — 
Messrs.  Martin  and  Company ;  and  the  bankers 
were  to  receive  the  dividends,   and  when  the 
balance  in  their  hands  exceeded  £500  to  pur- 
chase stock.     Matters  being  thus  arranged,  Mr. 
Wyatt  returned  to  Stratford,  and  the  deceased 
remained  at  his  lodgings  at  Mead's,  but  soon 
after  removed  to  Carolan's,  as  already  stated. 

Richard  Wyatt  appears  to  have  come  to  town 
in  1819:  the  accounts  at  the  stamp  office  were 
passed  in  that  year,  and  a  charge  of  £21  for  the 
journey  is  made  in  the  accounts  for  1818  and 
1819,  settled  in  June  1820,  when  Richard 
Wyatt  was  again  in  London.  Those  accounts 
are  signed  by  both  parties,  and  on  the  same 
day,  viz.  30th  of  June  1820.     In  July  1821,  the 
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Wyatts  again  come  to  Loncjon,  Richard  the 
father  about  the  25th,  Henry  the  son  about  the 
29th,  and  on  the  31st  of  July  the  account  for  the 
year  1820  is  signed.  Early  in  August,  instruc- 
tions, in  Richard  Wyatt*s  handwriting,  are  car- 
ried by  Richard  Wyatt  to  his  town  agent — 
Mr.  Adlington  —  to  prepare  a  will  for  the  de- 
ceased. The  draft  of  that  will  is  prepared  and 
sent  by  Mr.  Adlington  to  Richard  Wyatt,  who 
returned  it  indorsed  "  4  August,  1821,  in- 
"  grossed,''  and,  on  that  day,  the  will  is  executed 
in  the  presence  of  the  executor.  In  respect  to 
the  codicil  :  the  deceased  arrives  at  Stratford 
on  the  24th  of  June,  1822, — on  the  26th  he  goes 
to  Clopton  House,  soon  after  his  arrival  the 
draft  of  the  codicil  is  prepared  by  Henry  Wyatt 
— his  Attorney  and  Agent — entirely  for  his  own 
benefit,  —  on  the  19th  of  July  he  takes  it  to  a 
law  stationer,  who  makes  the  copy  —  carries  it 
back  and  delivers  it  to  Henry  Wyatt,  — on  the 
5th  of  August  it  is  read  by  Henry  Wyatt  to  the 
deceased  in  the  presence  of  one  witness,  and 
afterwards  executed  in  the  presence  of  three 
persons  and  attested  by  them. 

Both  instruments,  then,  are  prepared  from  in- 
structions, not  given  directly  by  the  deceased — 
but  through  the  intervention  of  the  party  inter- 
ested, —  and  are  executed  in  the  presence  of  the 
Executor  and  Residuary  Legatee — that  person 
being  the  Attorney  and  Agent  of  the  deceased. 

Under  these  admitted  facts,  the  first  con- 
sideration is  whether  the  law  has  established 
any  principles  specially  applying  to  such  a  state 
of  circumstances.    The  Court  has  been  refer- 
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red  to  the  case  of  Paske  v.  Ollat.  (a)  The  same 
doctrine  is  held  in  Billinghurst  v.  Vickers ;  (b) 
it  is  hardly,  however,  fit  for  me  to  depend  much 
upon  those  cases,  as  it  would  be  relying  upon 
my  own  authority  ;  and  I  shall,  therefore,  only 
say  that  I  see  no  reason  to  depart  from  the 
opinions  there  expressed ;  but  as  the  present 
case  is  important,  it  may  be  proper  to  advert  to 
some  authorities  in  support  of  the  principles 
maintained  in  those  decisions. 

By  the  civil  law,  if  a  person  wrote  a  will  in 
his  own  favour,  the  instrument  was. rendered 
void,  (c)  That  rule  has  not  been  adopted  in  its 
fiill  extent  by  the  law  of  England,  which  only 
holds  that  such  conduct  creates  a  presumption 
against  the  act,  and  renders  necessary  very 
clear  proof  of  volition  and  capacity :  nor  does 
the  law  of  this  Court  determine  that  the  act  is 
absolutely  void,  even  though  the  person  making 
the  will  is  the  attorney  and  agent  of  the  testator. 
The  suspicion  is  thereby  increased ;  and  for  ob* 
vious  reasons :  the  testator  reposes  confidence 
in  his  Attorney,  and  is  less  on  his  guard  against 
imposition  :  while  the  Attorney,  from  skill  and 
knowledge,  is  more  likely  to  be  successful  in 
such  a  contrivance,  and  has  more  influence  so 
as  to  obtain  a  blind  acquiescence.  Courts  of 
Equity  have  in  many  instances  set  deeds  aside 
on  account  of  the  relation  of  influence  in  the 
person  obtaining,  and  of  confidence  in  the  per- 
son granting  the  benefit ;  as  in  the  cases  of 
Guardian  and  Ward  —  Attorney  and  Client  — 
Agent  and  Principal  — and  the  like— more  par- 

(a)  2  Phill.  323.  (b)  1  Phill.  193. 

(c)  Vide  Dig.  lib.  48.  t.  10.  s.  15.  and  lib.  34.  t.  8. 
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ticularly  in  respect  to  Attorney  and  Client.   '  As, 
for  example,  in  Walmsley  v.  Booth  (a)  :  —  it  was 
this  case.     ''  Japhet  Crook  in  1728  being  under 
**  several  prosecutions  for  perjury  and  forgery 
*'  employed  the  defendant  Booth  as  his  attorney 
*'  to  get  bail,  which  he  accordingly  did  ;  Crook 
''  himself  haying  used  many  fruitless  endea- 
''  vours  for  that  purpose :  during  this  transac- 
'*  Jion  Booth  drew  Crook's  will,  who  directed  a 
"  legacy  of  £1000  to  the  defendant,  and  £500 
apiece  to  the  bail ;  the  defendant,  subsequently, 
got  a  bond  for  the  security  of  his  legacy. 
*•  Crook  afterwards  revoked  the  will,  and  by 
''  another  appointed  the  plaintiff,  Mary  Walms- 
*'  ley,   executrix,  and  made  her  his  residuary 
' '  legatee.    After  the  death  of  the  testator,  Booth 
^'  brought  an  action  on  the  bond,  and  obtained 
''  a  verdict  and  Judgment ;  and  a  bill  was  filed 
''  to  be  relieved  against  it  on  the  ground  of 
"  fraud; — Crook  living  six  years  after  giving 
''  the  bond,  and  not  attempting  to  be  relieved, 
''  Lord  Hardwicke  decreed  for  the  defendant." 
However,  in  the  course  of  his  Judgment,  the 
Lord  Chancellor  said,  —  "To  be  sure  it  is  ex- 
"  tremely  wrong  in  an  Attorney  to  take  bonds 
**  for  services ;  but  if  a  client,  with  his  eyes  open 
"  will  give  such  a  bond,  it  would  be  going  too 
''  far  to  say  such  a  bond  is  absolutely  void. 
"  This  case  has  been  compared  to  that  of  young 
''  heirs  in  distress  for  money  in  the  lifetime  of 
''  their  fathers,  but  I  do  not  think  this  comes 
"  up  to  the  present  case,  for  there  the  Court 
''  presumes  weakness  in  the  person  and  upon 
"  that  consideration ;  but  there  is  no  pretence 

2  AtkyuB,  2d— .27. 
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**  for  it  here,  for  Crook  was  more  likely  to  im- 
*'  pose  than  to  be  imposed  upon ;  and  yet  if 
'^  there  had  been  the  slightest  evidence  of  impo- 
^'  sition  upon  Crook,  I  should  make  no  scruple 
**  of  relieving  against  this  bond." 

The  slightest  evidence  of  imposition  then, 
even  in  the  case  of  a  very  shrewd  man,  as  Crook 
is  represented  to  have  been,  would  have  been 
sufficient  to  set  aside  the  bond. 

The  case  afterwards  came  on  for  a  re-hear- 
ing, when  Lord  Hardwicke  reversed  his  former 
decision;  and,  on  reversing  it,  said  —  "  that  it 
**  was  a  case  of  a  good  deal  of  consequence : 
**  that  it  had  been  compared  in  the  first  place  to 
**  the  defrauding  of  young  and  improvident 
"  heirs  where  the  Court  relieves  on  the  general 
**  principle  of  mischief  to  the  public  without  re- 
"  quiring  particular  evidence  of  actual  imposi- 
**"  tion  upon  them,  and  they  are  cases  of  gene- 
"  ral  concern :  they  also  give  relief,  because  the 
**  circumstances  and  situation  of  young  persons 
**  at  the  time  of  the  agreement  make  them  ex- 
"  tremely  liable  to  imposition." 

In  a  further  part  of  his  Judgment,  the  Lord 
Chancellor  says  —  "I  think  the  case  is  stronger 
"  between  Attomies  and  their  Clients,  than  any 
-  of  the  cases  it  has  been  compared  with ;  be- 
*^  cause  all  Courts  order  their  bUls  to  be  taxed  ; 
**  and  there  are  a^umber  of  cases  in  this  Court 
^'  where  a  chent  unassisted  by  an  attorney  has 
**  paid  a  law  bill  and  accepted  of  a  receipt  for 
"  it,  and  yet  has  been  allowed  to  open  the  whole 
^'  account  notwithstanding,  and  to  take  excep- 
"  tions  to  any  improper  or  extravagant  charge 
**  in  the  attorney's  bill.     Nay,  even  if  a  client 
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has  given  an  attorney  a  bond  or  mortga^  to 

secure  the  payment  of  what  was  charged  to 
''  be  due  to  him  on  account  of  a  law  suit,  the 
**  Courts  of  Equity  hav§  relieved  the  client,  and 
"  ordered  the  bill  to  be  taxed.  And  what  is  the 
"  reason  the  Court  goes  upon  in  such  deter- 
**  mination  ?  Why  the  great  power  and  influ- 
"  ence  that  an  Attorney  has  over  his  Client." 

On  this  second  hearing  the  bond  was  set 
aside.  So,  in  another  case — the  case  of  Saun- 
derson  v.  Glass  (a),  it  was  laid  down  in  the 
course  of  the  hearing,  that  "  if  an  Attorney, 
''  pendente  lite,  prevails  on  a  Client  to  agree  to 
"  an  exorbitant  reward,  the  Court  will  either  set 
"  it  aside  entirely,  or  reduce  it  to  the  standard 
"  of  those  fees  to  which  he  is  properly  entitled." 

Now  these  cases  show  that  there  is  a  parti- 
cular jealousy  and  anxiety  on  the  part  of  all 
Courts  in  guarding  suitors  against  that  sort  of 
influence  and  knowledge  which  attomies  possess 
and  may  exercise  injuriously  towards  their  cli- 
ents.    There  are  other  cases  to  the  same  effect. 

In  Cray  v.  Mansfield  (6),  a  deed  by  one  just 
come  of  age  to  an  agent,  as  a  bounty  or  gift, 
tliough  there  was  no  fraud,  was  in  part,  set  aside ; 
so  in  Pierce  v.  Waring,  cited  in  that  case,  a  deed  to 
the  late  guardian  was  annulled ;  and  in  Oldham  v. 
Hand  (c)^  the  same  doctrine  was  recognized. 

The  cases  then  show  how  extremely  jealous 
the  law  is  to  protect  the  unwary  against  undue 
influence  and  control.  Where  that  relation  of 
confidence  exists,  and  where  the  party  frames 
the  instrument  for  his  own  advantage  and 
benefit,   every  presumption  arises  against  the 

(a)  2  Atk.  297.     (b)  1  Ves.  Sen.  379.     (c)  2  Ves.  Sen.  269. 
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transaction.  As  in  the  case  of  an  interested  wit- 
Bess,  it  is  not  necessary  to  prove  falsehood;  — a 
court  of  law  will  not  hear  him  at  all ; — so  in  the 
case  of  sach  an  executor,  it  is  not  necessary  to 
prove  fraud  and  circumvention — he  must  re- 
move the  suspicion  by  clear  and  satisfactory 
proof.  To  show  that  such  has  been  the  doc- 
trine of  this  Court  at  all  times,  (because  it  is  the 
doctrine  of  common  sense  and  of  sound  justice) 
I  will  state  a  note  of  a  Judgment  of  one  of  my 
Predecessors,  Dr.  Calvert,  who  was  as  able  and 
as  excellent  a  Judge  as  ever  filled  the  chair 
which  I  have  now  the  honour  of  occupying. 
The  case  is  Middleton  v.  Forbes,  decided  in  this 
Court  in  Trinity  Term  1787.  I  was  not  of  coun- 
sel in  it,  but  was  at  the  bar  at  the  time.  It  was 
very  elaborately  argued  by  Dr.  Wynne,  the  then 
King's  Advocate,  and  by  Dr.  Scott,  now  Lord 
Stowell,  in  support  of  the  will — and  by  Dr. 
Harris  and  Dr.  Bever  for  the  next  of  kin.  The 
Judgment  will  sufficiently  show  the  circum- 
stances of  the  case. 

"  John  Wilcox  died  on  the  21st  of  October 
"  1778,  leaving  a  will  dated  on  the  5th  of 
"  August  1776.  The  contents  are  in  substance 
"  as  follows: — *  he  describes  himself  as  John 
"  Wilcox  of  Ringwood — cousin,  heir  at  law,  and 
"  sole  next  of  kin  of  William  Wilcox,  late  of 
**  Portsmouth  Common,  deceased :  he  directs 
"  his  debts  to  be  paid ;  he  leaves — to  two  female 
*'  servants  of  his  late  cousin,  annuities  of  10/.  6s. 
*'  each — to  his  niece,  Catherine  Wilcox,  and  to 
^*  his  cousins,  James  Middleton  of  Ringwood, 
'*  and  John  Middleton  of  Rumsey,  all  his  pro- 
**  perty  real  and  personal  as  tenants  in  com- 
**  mon ;  if  his  niece  shall  have  no  issue  he  be- 
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1828.  ''  queaths  her  third  of  the  real  property  to  the 
baster  **  Middletons — he  appoints  James  and  John 
Term.       «  Middleton  his  executors.     The  will  is  signed 

lilt  Session.  -i    i  i  • 

"  by  the  deceased  and  attested  by  three  wit- 
**  nesses.'  As  to  the  state  of  the  deceased :-  -he 
"  had  lived  at  Ringwood,  a  poor  man,  but  by  the 
death  of  his  relation,  he  became  possessed  of 
about  3,000/.  Immediately  on  the  death  of 
"  this  relation,  Middleton,  receiving  notice,  car- 
"  ried  the  deceased  to  Winchester — got  admi- 
*'  nistration  to  his  cousiti,  then  carried  the  de- 
"  ceased  to  Portsmouth,  where  William  Wilcox 
''  had  died,  and  soon  after  obtained  this  will. 
"  The  Middletons  afterwards  got  a  deed  of  gift 
^^  from  the  deceased,  took  possession  of  the 
''  estate,  and  kept  possession  of  it  till  1781, 
^^  when  Forbes  took  out  administration  to  the 
*^  deceased  and  proceeded  against  Middleton,  in 
''  Chancery,  to  set  aside  the  deed.  The  deed 
"  was  set  aside,  and  the  decree  affirmed  by  the 
"  House  of  Lords.  During  the  proceedings  in 
"  Chancery,  no  mention  was  made  of  this  will. 
"  The  will  has  now  been  set  up  here.  Objec- 
*^  tion  is  taken  to  it  in  point  of  law  as  giving  the 
**  property  to  the  Attorney,  and  cases  have  been 
**  quoted  in  Chancery,  showing  that  the  objec- 
"  tion  would  there  be  valid ;  but  that  rule  has 
**  never  been  adopted  here.  In  the  testamen- 
**  tary  cases  quoted,  Barton  v.  Robins,  (a)  and 
"  Ousley  V.  Wells,  (b)  there  were  other  circum- 
*^  stances  of  fraud  upon  which  the  wills  were  set 
*'  aside.  It  is  objected  also,  that  the  subsequent 
**  deed  revoked  tfie  will ;  but  that  is  not  so:  for 
*'  the  deed  disposed  only  of  part  of  the  property 

(a)  3  PhiU.  465.  notis.  (b)  Prerog.  Tfin.  Ter.  1777. 
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— the  will  applies  to  the  whole.  Overruling, 
therefore,  the  legal  objections,  I  come  to  the 
facts  of  the  case ;  and  the  question  is,  whether 
there  is  proof  that  this  was  the  unbiassed  act 
of  the  deceased.  The  first  consideration  is  his 
capacity.  It  is  admitted  he  was  a  drunken 
man,  whom  the  boys  followed  and  hooted — 
boys  do  not  follow  a  mere  drunken  man,  but 
an  antick  man  playing  tricks,  such  as  this 
man  did :  his  relations  considered  him  in  this 
light,  for  they  made  him  a  small  weekly  allow- 
ance. On  his  receiving  this  3000/.  the  Mid- 
dletons  immediately  carried  him  away  and 
had  the  entire  management  of  him — he  had 
no  regard  for  money — he  was  intirely  under 
the  direction  of  the  Middletons,  and  under 
tlieir  custody — though  not  actually  shut  up — 
at  Portsmouth,  at  a  distance  from  his  rela- 
tions —  the  will  was  made  by  the  person  who 
had  the  beneficial  interest — Qui  se  scripsit 
haeredem  renders  the  will  void  under  the  civil 
law,  though  it  is  not  so  by  the  law  of  England. 
A  deed  is  also  obtained  for  the  same  purpose, 
and  though  the  setting  aside  of  the  deed  does 
not  establish  fraud,  yet  it  is  a  corroborating 
circumstance.  The  ineptitude  of  such  a  bar- 
gain might  be  a  sufficient  ground  to  set  aside 
the  deed,  but  not  the  will,  which  does  not  take 
immediate  effect.  Yet  the  obtaining  such  a 
deed  does  come  strongly  to  corroborate  the 
fraud  of  the  will :  it  shows  that  the  testator 
was  liable  to  imposition,  that  he  executed  a 
deed  which  he  ought  not  to  have  executed, 
and  that  the  Middletons  obtained  a  deed  they 
ought  not  to  have  obtained.     In  Ousley  v. 
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"  Wells,  Sir  Greorge  Hay  laid  the  foundation  of 
'^  the  fraud,  on  the  part  of  the  executor,  in  his 
amusing  the  next  of  kin  in  order  to  prevent 
'  their  taking  administration  till  he  had  ob- 
'  tained  probate  —  that  showed  a  'nicdajides  — 
'*  here  is  a  much  stronger  instance  of  mala  fides 
*'  in  obtaining  this  deed — still  this  may  be  done 
away  by  full  proof  of  \he  factum.  Two  of  the 
attesting  witnesses  are  dead,  only  one  is  sur- 
viving—here are  no  instructions— though  in- 
'^  structions  are  not  necessary  where  the  capa- 
city is  not  doubtAil,  yet  where  imposition  and 
custody  are  suspected  the  defect  of  instruc- 
"  tions  is  extremely  material,  more  especially 
"  when  the  writer  makes  himself  executor. 
"  Collins,  the  subscribing  witness,  says  that  a 
"  conversation  passed  between  the  deceased  and 
"  Middleton,  and  the  witness'  father  about  a 
**  will ;  but  not  that  the  will  was  prepared  by 
"  the  direction  of  the  deceased,  nor  does  he 
^'  specify  the  conversation.  The  evidence  of  the 
"  execution  does  not  specifically  detail  any 
"  thing  as  originating  with  the  deceased  him- 
i"  self,  but  merely  what  he  said  in  answer  to 
"  what  was  put  to  him. 

"  This  is  all  that  comes  out  to  clear  up  these 
**  doubts,  and  to  remove  the  suspicion  of  fraud  : 
•'  every  thing  originates  with  the  Middletons  — 
"  it  seems  a  concerted  plan  to  obtain  this  will — 
*'  they  show  that  they  thought  the  deceased 
''  liable  to  imposition,  otherwise  they  would  have 
"  trusted  him,  and  not  got  the  deed  :  they  were 
"  afraid  of  the  continuance  of  his  affection,  lest 
"  he  should  fall  into  other  hands. 

"  Upon  the  whole,  I  do  not  think  the  evidence 
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**  of  the  execution  does  away  the  suspicious  cir- 
*'  cumstances  of  fraud  and  imposition.  I  shall 
"  therefore  pronounce  against  the  will,  but  1 
"  shall  give  no  costs." 

I  have  looked  into  the  original  papers  in  Mid- 
dleton  V.  Forbes ;  and  the  deposition  of  Collins — 
llie  only  surviving  attesting  witness — was  to  the 
following  effect: — "  He  is  an  auctioneer  —  he 
''  and  his  father  were  employed  on  the  death  of 
"  William  Wilcox,  about  his  funeral.  The  trans- 
**  action  of  which  he  is  about  to  depose,  took 
**  place  at  his  (William  Wilcox's)  house  about 
"  a  fortnight  after  the  death.  From  a  conversa- 
*'  tion  between  the  deceased,  Middleton  and 
**  witness'  father,  he  understood  the  will  was 
"  ready  for  execution :  the  deceased  expressed 
''  a  desire  then  to  sign  it,  and  desired  deponent 
"  to  fetch  a  third  witness,  tds  uncle.  The  will 
"  was  read  in  the  presence  of  all  three — the  de- 
"  ceased  was  attentive — expressed  full  appro- 
^'  bation  —  took  a  pen  and  signed  his  name,  and 
"  published  the  paper  as  his  will."  The  witness 
speaks  to  his  full  belief  of  his  capacity — says 
"  that  the  deceased  was  a  wary  man — ^perfectly 
"  sober — and  expressed  great  obligations  to  the 
"  Middletons  (a) — though  the  deceased  was  not 
''  acquainted  with  the  nature  and  full  extent  of  the 
"  property  of  which  he  was  become  possessed — 
"  yet  he  thought  it  considerable."  This  is  the 
substance  of  Collins'  deposition ;  and  from  my 
note  of  the  sentence,  the  Learned  Judge  did  not 
seem  to  think  this  witness  discredited,  yet  on 

(a)  It  appeared  that  the  Middletons  were  distant  relations, 
and  that  one  of  them  paid  the  deceased  his  weekly  allowance 
before  the  death  of  William  Wilcox,  the  cousin. 
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1828.  the  whole  case  he  was  of  opinion  that  the  will 

Easter  was  not  Satisfactorily  proved. 

ijg^^^^  The  circumstances  differ  in  many  respects 

—  from  the  present :  for  no  two  cases  of  circum- 

Inqram 

e.  Stances  agree  exactly :  yet  the  principles  dedu- 
^^*"*  cible  from  it  confirm  those  laid  down  in  Paske 
V.  OUat.  This  case  shows  where  such  grounds 
of  suspicion  exist,  the  evidence  must  be  clear 
aQd  decisive ;  —  it  shows  that  it  is  not  necessary 
to  prove  fraud  and  imposition ;  for  the  Judge 
gave  no  costs,  so  that  fraud  was  not  proved,  yet 
he  pronounced  against  the  will  4  it  shows  also, 
that  though  the  ])arties  may  stand  in  a  sus- 
picious relation,  and  though  there  may  be  sus- 
picious conduct,  and  some  deficiency  of  capa- 
city, yet  satisfactory  evidence  of  the  factum  may 
establish  the  instrument — that  the  instrument 
is  not  in  law  invalid. 

Secondly,  then  applying  and  governed  by 
these  principles,  I  proposed  to  examine  what 
was  the  state  of  capacity :  for  if  the  capacity 
was  quite  perfect,  and  the  deceased  in  no  degree 
exposed  to  circumvention,  he  would  take  care 
not  to  put  his  hand  to  an  instrument  and  publish 
it  as  his  will,  without  fully  knowing  its  nature 
and  import,  and  approving  its  contents. 

It  was  not  denied  in  argument ; — that  the  4©- 
ceased,  to  a  certain  extent,  was  possessed  of 
capacity,  which  with  clear  proof,  might  give 
effect  to  a  testamentary  instrument;  —  that  if 
the  attesting  witnesses  could  have  spoken  to  in- 
structions given  by  the  deceased  himself ;  to  cir- 
cumstances and  conduct,  clearly  and  distinctly 
manifesting  intention  and  volition,  and  that  he 
fiiUy  comprehended  the  nature  of  the  act,  and 
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evinced  a  voluntary  wish  and  desire  so  to  dis- 
pose of  his  property  —  there  was  nothing  in  the 
evidence  of  incapacity  sufficient  to  falsify  such  a 
case. 

The  deceased  was  not  insane ;  nor  was  he  an 
idiot :  he  had  a  certain  degree  of  eccentricity ; 
but  no  delusion :  he  had  a  certain  degree  of 
weakness  of  understanding,  that  expoiied  him 
to  imposition ;  but  not  that  degree  of  imbecility 
which  rendered  him  intestable.  This  is  the 
sort  of  case  set  up  in  argument,  and  upon  which 
the  Court  has  to  decide.  It  becomes  important, 
therefore,  for  me  to  consider  carefully  what  is 
meant  by  "  imbecility  of  mind" — what  are  its 
marks  and  characters — and  what  are  its  effects 
and  bearings  in  deciding  upon  the  validity  of  a 
will. 

In  order  to  arrive  at  the  true  meaning  of  **  im- 
becility of  mind,"  we  may  resort  to  what  the  law 
describes  as  perfect  capacity,  which  is  most  cor- 
rectly found  in  the  form  of  our  pleadings.  The 
averment  to  be  contained  in  a  common  candidit 
is,  that  the  testator  was  *'  of  sound  mind,  ^me- 
"  mory,  and  understanding — talked  and  dis- 
**  coursed  rationally  and  sensibly,  and  was  fully 
*'  capable  of  any  rational  act  requiring  thought, 
"  judgment,  and  reflection."  Here  is  the  legal 
standard.  When  all  this  can  be  truly  predicated 
of  the  person,  bare  execution  is  sufficient :  but  if 
it  cannot  be  truly  predicated,  a  deficiency  of  ca- 
pacity exists — a  deficiency  not  necessarily  ren- 
dering the  person  intestable,  but  in  proportion 
to  the  degree  of  deficiency,  requiring  clearer  and 
more  direct  proof  of  the  unbiassed  testamentary 
intention.     Imbecility,  and  weakness  of  mind. 


1828. 

Easter 

Term, 

lat  SessioD. 

Ingram 

o. 
Wyatt. 


V 


402 


CASES    DETERMINED    IN    THE 


1828. 

Baster 

Term, 

Ifet  SetnoD. 

Ingram 

V. 

Wyatt. 


may  exist  in  different  degrees  between  the  limits 
of  absolute  idiotcy  on  the  one  hand,  and  of  per- 
fect capacity  on  tihe  other.  When  the  Law  uses 
the  terms,  "  mind,  memory,  understanding, — 
thought,  judgment,  reflection,"  it  must  not  be 
supposed  that  they  are  quite  synonymous ;  that 
each  means  precisely  the  same  thing.  By  no 
means  P  they  are  separate  faculties,  though 
nearly  connected  with  and  graduating  into  each 
other ;  and  one  or  more  of  these  faculties  may 
be  defective  in  a  greater  or  less  degree,  while 
the  others  remain  perfect  in  the  same  indi- 
vidual. . 

Locke  speaking  of  idiots,  says,  "  Those  who 
''  cannot  distinguish,  compare,  and  abstract, 
"  would  hardly  be  able  to  judge  or  reason  to 
"  any  tolerable  degree,  but  only  a  little  and  im- 
"  perfectly,  about  things  present  and  very  fami- 
"  liar  to  their  senses ;  and  indeed  any  of  the 
**  forementioned  faculties,  if  wanting  or  out  of 
"  order,  produce  suitable  effects  in  men's  under- 
"  standings  and  knowledge."  "  In  fine,  the  de- 
"  feet  in  Naturals  seems  to  proceed  from  want 
**  of  quickness,  activity,  and  motion,  in  the  in- 
"  tellectual  faculties." — (a) 

In  confirmation  of  this  doctrine,  we  find, 
(and  I  state  it  from  observation,  from  examples, 
and  from  high  medical  authorities  which  have 
lately  come  under  my  notice)  (ft)  different 
faculties  failing  in  different  persons.  For  ex 
ample  —  the  memory  is  sometimes  perfect  where 


(a)  Essay  on  the  Human  Understanding,  B.  II.  c.  12.  ss.l2, 13. 

(b)  The  Court  was  understood  to  allude  to  the  depositions  of 
the  Phygicians  in  the  Portsmouth  cause. 
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higher  powers  of  the  understanding  are  greatly 
defective.  When  imbecility  is  original  or,  as 
medical  authorities  express  it,  connate,  the  me- 
mory is  often  perfect,  especially  of  trifling  and 
simple  circumstances^  though  the  other  mental 
powers  remain  infantine ;  or,  as  the  same  autho- 
ritiics  suppose  and  express  it,  ''  The  brain  has 
'*  never  developed  itself."  In  suchan  individual, 
the  understanding  has  made  littie  progress  with 
years  —  it  has  not  matured  and  ripened  in  the 
usual  manner:  yet,  even  in  such  individuals, 
unless  the  imbecility  be  extreme,  some  improve- 
ment will  have  taken  place — some  progress  in 
knowle^j^  beyond  mere  infancy  will  have  been 
made — by  the  help  of  memory  —  by  imitation 
— by  habit — such  an  individual  will  acquire 
many  ideas  —  will  recollect  facts  and  circum- 
stances and  places,  and  hacknied  quotations  from 
books  —  will  conduct  himself  orderly  and  man- 
nerly—  will  make  a  few  rational  remarks  on 
familiar  and  trite  subjects  —  may  retain  self  do- 
minion and  spend  his  own  little  income  in  pro- 
viding for  his  wants,  as  a  boy  spends  his  pocket- 
money  —  and  yet  may  labour  under  great  infir- 
mity of  mind  and  be  very  liable  to  fraud  and 
imposition. 

The  principal  marks  and  features  of  imbe- 
cili^  are  the  same  which  belong  to  childhood, 
— of  course  (as  ahready  observed)  varying  in  de- 
gree in  different  individuals : — Frivolous  pursuits 
— fondness  for  and  stress  upon  trifles — inert- 
ness of  mind-paucity  of  ideas -shyness - 
timidity  —  submission  to  control — acquiescence 
under  influence  —  and  the  like.  Hence  these 
infantine  qualities  have  acquired  for  this  species 
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of  d^ciency  of  undeistanding,  the  name  of 
"  childishness."  The  effect  is,  that  where  im- 
becility existo  at  all,  and  in  pix^ortion  to  its  de- 
gree, it  becomes  necessary,  especially  in  a  case 
exposed  to  other  adverse  presumptions,  to  ascer- 
tain its  extent  with  some  accuracy;  to  see  how 
far  the  individual  was  liable  to  be  controlled  by 
influence  — to  submit  to  ascendancy  —  to  ac- 
quiesce fkom  inertness  and  confidence  in  those 
acts,  upon  the  validity  of  which  the  Court  has  to 

decide. 

The  character  of  the  deceased,  and  of  his  mind, 
is  spoken  to  by  a  vast  number  of  witnesses  — 
thou^  it  is  perhaps  more  accurately  and  satis* 
factorily  to  be  collected  from  the  documents, 
and  from  his  conduct,  and,  in  no  inconsiderable 
degree,  from  obvious  acts  which  he  omitted  to 
do;  and  I  shall  have  occasioa  to  duuQQLine  whether 
there  was  not  latterly  one  character  of  imbecility 
more  particularly  exposing  him  to  imposition — 
namely,  inertness  and  indolence  of  mind,  or  as 
Mr.  Locke  has  expressed  it,  "  want  of  activity 
''  and  motion  in  the  intellectual  £eu3ulties." 

There  are  several  witnesses  examined  to  the 
character  and  capacity  of  the  deceased,  going^ 
back  many  years,  to  a  time  when  he  resided  at 
the  Black  Lion,  Water  Lane — at  the  Cecil 
Coffee  House  —  at  the  Russell  Coffee  House  — 
and  at  oth^  places:  —  they  give  a  strange  and 
not  a  very  precise  account  of  him ;  —  some  think 
him  foolish;  —  others  out  of  his  mind--quidities, 
however,  not  wholly  irreconcileable :  they  de- 
scribe him  as  — filthy  in  his  bed-room  —  dis- 
gusting at  his  meals  —  entertcdning  a  dislike  to 
wom^ — insulting  people  in  the  streets— hal- 
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looed  after  by  the  boys  —  abusing  people  for 
coughing — singing  out  "  Yehep,  Yehep."  Some 
of  these  peculiarities  may  possibly  be  highly 
coloured  and  exaggerated :  but  even  these  wit- 
nesses do  not  make  out  a  case  of  absolute  in- 
capacity, nor  show  that  he  was  wholly  intestable, 
though  they  tend  to  lower  him  considerably  be- 
neath the  standard  of  perfect  understanding ; 
and  as  the  question  does  not  turn  upon  the  total 
absence  but  upon  the  degree  of  capacity,  the 
evidence  of  these  witnesses  need  not  be  stated  at 
length,  for  they  contriibute  but  little  to  fix  that 
point,  and  the  facts  themselves  to  which  they 
depose  are  remote.  The  more  material  part  to 
be  examined,  is  the  state  of  the  deceased  at  and 
about  the  time  of  his  brother's  death,  and  from 
thence  to  the  execution  of  the  codicil. 

At  the  time  of  his  brother's  death,  the  de- 
ceajsed,  as  I  have  said,  was  lodging  at  Mead's, 
the  engraver's.  Now,  to  this  part  of  his  his- 
tory, a  witness  has  been  examined,  whose  evi- 
dence has  been  much  observed  upon  by  both 
sides — Mrs.  Barbara  Ingram,  a  legatee  under 
this  will  in  the  sum  of  £4,000 — she  is  pro- 
duced in  opposition  to  the  papers,  and  is  in 
point  of  law  deposing  directly  against  her  own 
interest;  she  declares  upon  oath  that  she  has 
received  no  promise,  and  has  no  expectation  of 
indemnity,  if  the  will  should  be  set  aside.  It 
is  suggested,  that  she  may  expect  to  be  re- 
warded by  Mrs.  Ingram,  the  party,  who  will 
have  ample  means  of  so  doing :  that  is  possi- 
ble, but  it  is  mere  conjecture,  and  she  denies 
it :  she  is  very  distantly  relfited,  being  a  se- 
cond cousin  once  removed,  and  there  are  seve- 
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ral  other  relations  in  the  same  degree ;  and  it 
is  also  rather  hinted  that  other  persons — Mr.  Se- 
veme  and  his  family,  are  the  most  probable  ob- 
jects of  Mrs.  Ingram's  testamentary  favour.  The 
fact  however  is,  that  she  is  deposing  directly 
against  her  interest ;  for  she  will  gain  nothing  by 
an  intestacy,  and  will  lose  her  legacy  of  £4,000. 
She  may  have  some  bias  on  her  mind — aris- 
ing from  friendship  and  regard  for  Mrs.  In- 
gram, and  still  more  from  what  she  may  con- 
ceive to  be  the  justice  of  the  case — which 
would  induce  the  Court  to  look  at  her  evidence 
with  caution :  but  still  she  appears  to  have  de- 
posed according  to  her  sincere  impression  of 
the  truth,  and  she  has  had  considerable  oppor- 
tunities of  forming  a  judgment  of  the  character 
of  the  deceased,  and  particularly  about  the 
most  important  period.  On  the  second  article 
she  thus  deposes :  — 

"  Deponent  (Barbara  Ingram)  first  saw  the 
'*  deceased  at  Kensington  about  thirty-five 
"  years  before  his  death ;  he  called  occa- 
"  sionally  at  deponent's  aunts,  Mary  and  Ann 
"  Ingram,  with  whom  deponent  resided  from 
"  her  childhood.  The  deceased  came  perhaps 
"  once  a  week  for  a  week  or  two  together, 
''  then  absented  himself  for  months,  perhaps 
"  a  twelvemonth  together,  without  ever  ac- 
"  counting  for  his  absence."  [This  conduct  is 
odd  and  eccentric]  '^  Deponent  left  London  in 
"  1792 :  she  saw  the  deceased  again  in  1802, 
''  when  he  called  at  Kensington  upon  his  sister. 
''  Deponent  left  London  in  1806,  and  did  not  see 
''  him  again  till  the  death  of  his  brother,  when 
''  she  called  at  Mead's."    [The  more  material 
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period  follows.]  ''  From  that  time  she  called 
^'  about  once  in  a  month  or  six  weeks  for  the 
**  satisfaction  of  his  sister — not  at  her  request 
— she  so  called  at  his  lodgings  at  Carolan's, 
and  staid  ten  minutes  or  a  quarter  of  an  hour. 
''  She  continued  so  to  do  till  about  the  time  de- 
"  ceased  went  to  live  at  Wyatt's.  The  depo- 
**  nent  considers  deceased  to  have  been  de- 
**  cidedly  imbecile  in  mind  as  long  as  she  knew 
him — wholly  incapable  of  the  management  of 
any  business  of  importance.  His  conversa- 
"  tion  marked  extreme  imbecility."  [It  is  clear 
from  the  context  that  the  deponent  means  weak- 
ness— not  absolute  idiotcy.]  "  He  rarely  con- 
"  versed  upon  any  subjects  than  what  articles 
*^  of  food  were  palatable  or  unpalatable ;  about 
*^  the  east  wind  being  injurious  to  health — he 
had  a  particular  aversion  to  the  east  wind,  so 
that  deponent  rarely  saw  him  that  he  did  not 
**  so  speak  of  it.  When  deponent  called  upon, 
'*  him  at  Carolan's,  after  he  had  asked  about 
^*  his  sister,  the  state  of  her  health,  and  her 
"  eyes,  he  seldom  spoke  of  any  thing  but  the 
^*  game  he  had  from  Wyatt's,  and  such  like 
*'  trivial  subjects.  His  manners  were  eccentric 
*'  and  offensive — perhaps  more  disagreeable 
"  than  eccentric — spitting  on  the  carpet  and 
"  rubbing  it  over  with  his  foot.  He  was  ex- 
*'  tremely  reserved;  shy  beyond  any  thing; 
**  but  she  does  not  consider  that  as  at  all  ac- 
''  counting  for  any  apparent  weakness  of  intel- 
**  lect,  for  he  was  exceedingly  frivolous ;  and 
**  said  the  same  sort  of  things  over  and  over 
"  again — not  in  the  course  of  the  same  visit, 
**  but  on  each  succeeding  visit  it  was  a  repeti- 
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''  tion  of  the  same  trifling  remarks  on  the  same 

''  frivolous  subjects  as  the  preceding.    He  did 

''  not  talk  irrationally :  it  was  not  derangement, 

^'  but  feebleness  of  understanding  that  he  mani- 

^'  fested.and  that  he  did  uniformly.  The  deceased 

''  also  appeared  to  be  of  a  remarkably  indolent, 

''  sluggish    disposition  —  extremely  averse   to 

''  taking  the  least  trouble  in  any  way  about  any 

''  tiling.     He  spoke,  for  instance,  of  his  aversion 

''  to  writing :    he  always  desired  deponent  to 

''  give  his  kind  regards  to  his  sister,  but  ex- 

' '  cused  himself  from  writing  to  her,  because  he 

''  said  he  disliked  it.    His  dress  was  slovenly, 

*'  and  his  whole  appearance  and  manner  were 

''  those  of  a  person  extremely  supine  and  averse 

''  to  the  slightest  exertion.     He  was  personally 

''  civil  to  deponent :  he  came  down  to  her,  and 

'^  attended  her  to  the  house  door ;  but  his  man- 

''  ner  was  that  of  extreme  indolence  both  natu- 

''  ral  and  habitual.      He  latterly  complained 

**  very  much  of  his  eyesight — he  was  always 

''  extremely  short-sighted.    He  was  very  deaf 

''  latterly^  so  that  to  make  herself  heard  she  was 

*'  obliged  to  raise  her  voice  considerably.     He 

''  might  be  equal  to  ordering  what  he  liked  best 

''  for  dinner,  and  to  the  payment  of  little  current 

''  expences,  but  she  believes  him»to  have  been 

*'  unequal  to  the  management  of  any  thing — 

'^  incapable  thereof  from  his  extreme  feebleness 

••  of  intellect." — That  is,  however,'  only  matter 

of  opinion. 

To  the  7th  article  she  says — "  She  once  saw 
"  young  Wyatt  at  the  deceased's  lodgings  in 
**  Great  Queen  Street ;  and  afterwards  heard 
'^  him  mention  Wyatt  as  having  sent  him  some 
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**  game^  but  in  tenns  of  displeasure  for  leaving 
**  him  to  pay  the  carriage  of  it:  this  he  did  on 
^^  moi^  than  cme  occasion.  All  she  ever  heard  the 
^'  deceased  say  of  any  property  that  had  come 
to  him  by  his  brother's  death  was,  that  it  had 
come  too  late  for  him  to  enjoy  it ;  that  if  it 
''  had  come  some  years  sooner  he  might  have 
''  had  some  enjoyment  from  it." 

If  this  description  be  tolerably  correct,  it 
shears  considerable  weakness  of  mind,  and  ex- 
hil»ts  a  character  much  exposed  to  fraud  and 
imposition.  It  will  be  seen  how  far  this  por- 
trait of  the  deceased  is  ccmfirmed  as  to  its  like- 
ness. Some  of  these  traits  are  spoken  to  by  the 
witnesses  on  both  sides — his  eccentric  manner 
— his  dirty  halnts — his  shyness  and  reserve - 
his  penuriousness.  Mead,  though  the  deceased 
had  lodged  there  two  years,  would  not  suffer 
him  to  dine  with  his  family,  but  sent  him  cold 
meat  up  to  his  room — even  Carolan,  his  great 
friend  upon  whom  he  has  heaped  acts  of  bounty, 
pursued  the  same  course— at  first  (according  to 
Orlton)  the  deceased  was  allowed  to  dine  in  the 
parlour,  but  he  was  so  disagreeable  that  he  was 
sent  up  stairs — after  a  time  he  was  tried  again 
and  was  re-admitted  into  the  parlour,  but  he  was 
again  banished  to  his  own  two  pair  of  staiis 
room,  and  this  witness  is  in  scone  degree  cor- 
roborated by  the  fact  of  the  deceased  having 
applied  to  return  to  Mead's,  and  being  refused. 
His  penuriousness,  almost  to  a  morbid  extent » 
is  acknowledged  by  some  of  Wyatt's  own  wit- 
nesses, who  yet  speak  very  strongly  to  their 
opinion  of  his  capacity — ^for  instance^  Fountain, 
the  owner  of  the  Marquis  of  Granby  public- 
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house,  and  who  supplied  the   deceased  with 
wine,  gives  this  account : 

''  The  deceased  was  in  deponent's  judgment 
'  a  well-informed  man,  and  could  be  amusing 

*  in  the  way  of  anecdote."     [This  is  proof  of 
memory.]     "  He  was  a  very  shy  man — there 

*  were  few  people  to  whom  he  would  talk.  He 
'  quoted  Shakspeare,  and  could  repeat  a  great 
'  portion  of  several  of  the  plays — he  had  evi- 
'  dently  a  good  memory.  He  did  at  all  times 
'  conduct  himself  as  a  sensible  rational  per- 
'  son  :  the  only  thing  remarkable  was  the  diffi- 
'  culty  of  getting  money  from  him — he  was 

*  unwilling  to  pay    money  at  any  time :    he 

*  would  allow  an  account  to  nin  up  to  three  or 
^  four  pounds,  and  then  it  was  with  difficulty 
'  that  one  or  two  was  got  from  him.    The  ac- 

*  coimt  was  delivered  to  him  once  every  week, 
'  and  deponent  has  known  him,  after  looking 
'  at  it,  say  he  was  charged  for  more  than  he 
^  had ;  but  that  was  because  he  was  unwilling 
'  to  part  with  money :  he  appeared  to  be  very 
'  penurious,  but  in  no  respect  incapable  of  the 
'  management  of  hunself  and  his  affairs."— 

That  is,  his  own  little  income. 

To  the  9th  interrogatory  he  answers — "The 
'^  deceased  was  rather  singular  in  his  appear- 
**  ance ;  a  little  old  spare  man ;  very  near- 
"  sighted  and  shy ;  very  reserved  generally. 
•'  He  was  dirty  in  his  appearance  and  habits  — 
"  unpleasantly  so  undoubtedly,  but  he  knew 
"  what  good  company  was,  and  could  be- 
"  have  as  correctly  as  any  man."  To  the 
12th —  "  He  was  unwilling  to  pay.  When 
**  respondent  represented  to  him  that   it  was 
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^^  not  customary  to  give  credit  for  such  small 
*'  articles,  it  was  still  difficult  to  get  the  money 
''  from  him,  and  then  only  a  part  at  a  time. 
'*  There  was  part  of  his  account  unpaid  when 
"  deceased  left  Carolan's  house." 

Here  then,  though  for  the  last  three  years  he 
was  in  the  receipt  of  an  annual  income  of 
£2000,  he  will  not  settle  a  little  tayem  account 
of  a  few  shillings,  but  leaves  London  without 
paying  it.  Thus  he  was  either  very  penurious, 
or  else  he  did  not  comprehend  that  he  had  the 
use  and  command  of  this  property  acquired  by 
his  brother's  intestacy.  The  witness  thinks,  be- 
cause he  was  scrupulous  in  these  petty  matters, 
and  able,  in  this  feeble. manner,  to  manage  his 
own  little  income,  that  he  was  of  course  adequate 
to  the  transaction  of  business  of  consequence, 
and  competent  to  regulate  and  understand  more 
weighty  aflfairs; — the  important  consideration 
will  be  how  far  he  was  able  to,  and  did  really, 
comprehend  his  new  concerns  so  as  not  to  be 
liable  to  imposition. 

Of  his  general  capacity,  an  account  very  si- 
milar to  Fountain's  is  given  of  him  after  he 
leaves  London  in  1822,  and  goes  to  Clopton 
House :  he  there  resides  with  Mr.  Henry  Wyatt 
and  his  family,  is  occasionally  driven  out  in  his 
gig,  dines  at  his  table,  in  company  with  Wyatt's 
professional  and  sporting  friends,  before  whom 
he  would  naturally  be  on  his  good  behaviour, 
and,  after  his  shyness  and  reserve  were  worn 
off,  would  occasionally  join  a  little  in  conversa- 
tion, would  talk  of  places  he  had  been  at,  quote 
little  hacknied  passages  from  Shakspeare,  and 
other  authors,  which  in  the  course  of  a  long  life 
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he  had  picked  up  and  recollected ;   and  from 
these  and  the  like  circmnfitances,  witnesses 
might  draw  an  inference,  and  form  an  opinion 
that  he  was  a  person  of  perfect  mind.     This 
evidence,  given  by  six  or  seven  gentlemen  of 
station,  might,  in  some  cases,  be  of  importance ; 
and  if  the  question  were  whether  the  deceased 
was  sane  or  insane,  whether  there  was  such  a 
degree  of  infirmity  of  mind  as  should  shake  the 
credit  of  witnesses  deposing  to  fiill  instructions 
and  testamentary  intention,  it  would  be  evi- 
dence of  great  weight  as  collateral  support  of 
such  witnesses,  and  inopposition'^^to  testimony  of 
total  incapacity :  but  in  a  case  like  the  present, 
turning  on  the  degree  of  capacity  from  which, 
without  evidence  of  instructions,  and  under  cir- 
cumstances of  suspicion,  full  comprehension  of 
the  act  and  testamentary  intention  are  to  be 
inferred,  the  geoend  .taltemeot  and  opinion  of 
these  persons,   who  speak  to  the   dec««ed-s 
condition  at  Clopton,  bear  with  less  force  on  the 
true  point  of  the  case.     An  old  man  of  sevenly- 
two,  very  short-sighted,  rather  deaf,  enjoying 
the  comforts  of  Mr.  Wyatt's  table,  (to  which  it 
appears  by  other  parts  of  the  evidence  he  was 
by  no  means  insensible)  —  excited  by  the  so- 
ciety and  civilities  of  Mr.  Wyatt's  friends  — 
might  say  and  do  all  which  these  witnesses  at- 
tribute to  the  testator,  and  yet  might  possess 
an  extremely  slender,  feeble,  inert  mind,  ac- 
quiescent in  and  impressed  by  any  thing  which 
Henry  Wyatt  proposed    or    suggested  —  and 
might  have  no  suf&cieoit  comprehension  of  the 
nature  and  efiect  of  a  testamentary  instrument 
which  he  might  subscribe.     Those  Witnesses 
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indeed  who  speak  to  recognitions  must  be  dis- 
tinctly considered  ;  but  the  exact  degree  of  ca- 
pacity attributable  to  the  deceased,  and  whe- 
ther it  comes  up  to  the  exigencies  of  this  cause, 
must  rather  be  decided  on  other  parts  of  the 
evidence,  than  on  the  testimony  of  the  witnesses 
at  Clopton  House. 

First,  here  are  several  letters  written  by  the 
deceased's  brother,  Edward,  which  certainly 
show  that  the  deceased  was  not  considered  as 
an  idiot,  incapable  of  expressing  an  assent  to, 
or  dissent  from,  the  sale  of  the  Chetwode  es- 
tate —  nay,  when  his  mind  was  brought  to  the 
consideration,  he  could  make  a  rational  observa- 
tion respecting  it,  such  as  that  it  was  adviseable 
to  sell  as  prices  were  high,  or,  as  he  expresses  it, 
''  to  make  hay  while  the  sun  shines,"  and  the  like ; 
but  the  correspondence  ends  without  any  final 
answer  being  obtained  from  him :  he  could  never 
be  fixed  to  any  decision.  This  then  proves  no 
more  than  that  he  was  held  not  disqualified  to 
do  a  legal  act  binding  his  property,  or,  as  is 
admitted,  that  he  had  a  testable  capacity. 

The  next  set  of  exhibits,  is  the  rental  and 
observations  on  the  Clopton  estate,  made  in 
1800  by  Edward  Clopton  and  sent  to  his  sister 
Barbara;  and,  in  1818,  on  the  death  of  the 
elder  brother,  forwarded  by  the  sister  to  the 
deceased  and  endorsed  by  her  "  for  the  infor- 
"  mation  of  my  brother  John  Ingram."  These, 
again,  only  show  that  Mrs.  Barbara  Ingram  did 
at  that  time  consider  that  the  deceased  was  not 
incapable  of  understanding  such  documents,  if 
he  applied  his  mind  to  the  subject ;  or  at  all 
events  that  it  was  her  duty  to  place  these  papers 
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in  his  hands ;  but  she  had  not  seen  him  for  many 
years. 

I  come,  thirdly,  to  the  deceased's  own  letters, 
and  they  are  of  great  importance :  they  esta- 
blish testamentary  capacity  to  a  certain  extent 
beyond  all  doubt ;  nay,  that  he  was  aware,  in 
some  degree,  of  his  rights,  and  capable  of  com- 
prehending some  matters  respecting  his  pro- 
perty, or  at  least,  respecting  parts  of  it. 
His  letter  written  immediately  upon  hearing 
of  his  brother's  death  to  Mr.  Grantham,  the 
tenant  of  the  Chetwode  estate,  is  exhibited,  and 
it  is  in  these  terms  : — 


ci 

«< 
ti 

«« 


"  Sir, 
''  My  Brother  having  departed  this  life,  the 
whole  rent  of  the  estate  of  Course  comes  to 
me,  so  you  may  pay  it  in  to  the  Banker  in 
Fleet  Street,  with  a  draft  for  me  to  receive  it, 
or  to  Mrs.  B.  Ingram  at  Thenford,  My  Bro- 
ther D3dng  without  leaveing  a  will,  it  is  not  yet 
known  what  other  property  he  has  left  You 
will  I  hope  let  me  have  it  soon,  as  you  are 
much  behind  hand  in  your  payments,  and  I 
am  at  present  out  of  Cash,  do  not  forget  to 
prevent  my  writeing  again. 

"  Your  most  humble  servant, 
London,  May  29th  *•  J  Ingram" 

18. 


This  letter  carries  at  first  sight  more  weight 
with  it  than  it  is  entitled  to,  when  coapled  with 
the  other  letters.  It  relates  only  to  the 
Chetwode  estate,  which  he  had  long  held 
jointly  with  his  brother;   and  it  shows  he  was 
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aware  that  the  other  moiety  of  that  estate  de- 
volved of  course  on  him  by  his  brother's  death. 
But  it  is  to  be  remembered  that  he  had  been 
in  correspondence  respecting  the  sale  of  that 
property,  and  that  it  was  an  object  with  which 
his  mind,  however  dull  and  sluggish,  had  long 
been  familiarized.  In  this  very  letter  there  are 
symptoms  of  very  limited  faculties — "  The  rent 
''  is  to  be  sent  as  usual  either  to  his  Banker  in 
*^  Fleet  Street  or  Mrs.  Barbara  Ingram  at  Then- 
''  ford" — ^not  to  him  or  his. own  bankers,  Martin 
and  Company — that  change  of  place  does  not 
occur  to  his  mind — no  such  ^^  thought  or  reflec- 
"  tion"  originates  with  him — he  is  "  anxious 
for  this  cash" — ^but  does  not  seem  aware  that 
the  Clopton  estate  had  descended  to  him,  which 
was  nearly  of  ten  times  the  value  of  the  other : 
Chetwode  therefore  was  now  become  compara- 
tively a  trifling  object,  yet  it  alone  is  mentioned 
by  the  deceased.  Grantham  comes  to  town 
and  calls  upon  him  at  iVIead's,  and  says,  he  made 
rational  enquiries  and  held  rational  conversa- 
tion about  this  Chetwode  property — ^to  that  ex- 
tent his  attention  is  excited — he  comprehends 
and  understands,  and  is  alive  to,  what  relates  to 
this  little  estate.  So  Mrs.  Barbara  Ingram  de- 
pK)ses,  ^*  all  she  ever  heard  him  say  about  his 
*'  brother's  property  was  that  it  had  come  too 
"  late  for  him  to  enjoy  it"—  not  entering  how- 
ever into  any  particulars  which  show  his  appre- 
hension of  the  extent  of  the  addition  :  he  might 
still  only  allude  to  Chetwode. 

The  next  exhibit  is  the  bond  on  taking  admi- 
uistration  to  his  brother.  The  fact  of  taking 
administration  and  executing  this  bond  under 
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the  circumstances  go  but  a  little  way  to  demon- 
strate the  extent  of  his  capacity.    Here  were 
Seveme,  acting  for  the  sister,  and  Wyatt,  the 
old  agent  of  the  estates,  with  the  deceased ; — 
He  was  old — ^rather  deaf— nearly  blind — not  in 
the  habit  of  business; — ^the  active  part  would 
naturally  devolve  on  Wyatt  and  Severne — ^the 
merely  formal  part  on  the  deceased :  it  proves 
that  he  was  not  an  idiot,  who  could  not  be  ex- 
hibited, and  go  through  the  forms  of  execut- 
ing such  an  instrument  and  of  transferring  the 
property  under  an  administration,  in  the  pre- 
sence and  under  the  direction  of  friends ;  but 
the  mere  circumstance  of  having  gone  through 
the  forms  of  such  business  when  accompanied 
by  Wyatt  and  Seveme,  affords  but  very  slender 
proof  of  his  activity  and  apprehension  in  manag- 
ing and  transacting  business.  To  give  greater  ef- 
fect to  this  occurrence,  no  evidence  on  the  part  of 
the  executor  has  been,  offered  of  any  sort — no 
person  has  been  produced  to  show  that  he  took  a 
prominent  part  in  the  business — or  gave  direc- 
tions or  assistance  respecting  it — ^he  does  not 
say  any  thing  to  Mead  that  he  was  going  to 
transact,   or  had  been  transacting  any  such 
business.   He  makes  no  reference  to  it,  nor  haa 
any  conversation,   as  from   himself^   with  his 
bankers.  At  his  bankers,  however,  the  arrange- 
ment already  noticed  was  made,  vis.  that  Wyatt 
should  receive  the  rents  of  the  estate  and  remit 
them  to  the  bankers,  who,  when  their  balance 
exceeded  £500,  were  to  purchase  stock.    This 
arrangement  (as  has  been  argued)  carries  with 
it  inferences  of  the  deceased's  weakness  of 
mind  and  inaptitude  for  business,  and  that  it 
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was  necessary  to  act  for  him  by  a  sort  of  guar- 
dianship : — ^he  was  living  in  London — he  might 
therefore  from  time  to  time  have  given  his  own 
directions — if  he  chose  the  remittances  to  be 
made  to  the  bankers,  he  might  have  desired  to 
be  advised  of  such  remittances  by  his  agent — 
he  might  have  enquired  at  his  bankers  of  the 
state  of  his  balance — ^he  might  have  had  a 
banker's  book — ^he  would  naturally  have  done 
all  this  or  something  of  the  kind  if  he  were  in 
the  management  of  his  own  concerns; — ^but 
there  is  not  a  tittle  of  evidence  in  explanation ; 
nothing  to  prove  that  the  arrangement  origi- 
nated with  the  deceased,  or  was  discussed  or 
approved  by  him  with  intelligence  and  under- 
standing. After  this  arrangement  is  made  there 
is  no  letter  to  show  that  Mr.  Wyatt  ever  advised 
him  of  any  remittance,  or  acted  as  if  he  consi- 
dered the  deceased  had  the  least  knowledge  or 
comprehension  of  these  matters.  All  that 
Wyatt  does  (so  &tr  as  appears)  is  in  June  1 820 
— ^at  the  end  of  two  years — ^to  pass  a  sort  of  ac- 
count with  the  deceased,  in  which  the  remit- 
tances are  lumped — £550,  in  one  year — £1690, 
in  the  other.  The  account  is  signed  by  the  de- 
ceased— ^no  voucher  is  referred  to,  nor,  as  far 
as  appears,  produced — ^nor  is  there  even  a  date 
to  any  one  item  of  receipt  or  expenditure.  There 
is  no  banker's  book,  nor  is  there  any  thmg  to 
show  that  the  deceased  ever  makes  a  single 
enquiry  whether  the  money  was  remitted  or 
whether  the  surphis  was  laid  out. — ^The  only 
time  the  banker's  book  is  made  up  is  in  1821, 
just  when  the  will  was  signed — it  is  then  copied 
out  una  Mntextu  from  the  banker's  ledger — ^the- 
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Stock  receipts  and  four  drafts  are  stuffed  into 
the  pocket.  It  was  found  in  his  box  at  Caro- 
lan's  after  his  death ;  but  that  there  was  any 
prior  account  from  his  bankers,  or  any  subse- 
quent account — ^though  he  remained  a  year 
•longer  in  London — there  is  not  the  slightest 
trace  during  the  whole  period  from  1818  to 
1822.  The  fact  itself — the  conduct  of  the  par- 
ties— ^the  conduct  of  the  deceased — ^bespeak  so 
strongly  his  inertness,  his  indolence,  his  in- 
activity, his  acquiescence,  that  it  does  not 
require  the  evidence  of  Mr.  Severne  to  confirm 
that  view  of  it : — it  does  not  however  prove  want 
of  testable  capacity,  if  properly  put  in  motion 
and  called  forth.  If,  in  this  arrangement,  it 
could  be  shown  that  it  originated  with  the  de- 
ceased— that  he  had  proposed  it  as  saving  him 
trouble — that  he  had  even  upon  discussion  and 
consideration  and  the  assignment  of  proper  rea- 
sons agreed,  or  even,  if  afterwards,  he  had  been 
active  in  executing  this  arrangement  and  in 
carrying  it  into  operation,  the  unfavourable  im- 
pression produced  by  it  might  have  been  taken 
off— it  might  possibly  have  told  in  favour  of 
capacity — ^but  the  only  evidence  produced  is 
quite  the  other  way.  Mr.  Severne  deposea  that 
the  deceased  was  a  mere  cipher  throughout  the 
whole  business.  Mr.  Severne  is  undoubtedly 
a  strong  partizan — ^he  has  the  management  of 
the  cause — he  is  therefore  a  biassed  and  preju- 
diced witness,  to  be  heard  with  caution,  particu- 
larly in  matters  of  opinion  and  inference — but 
looking  at  his  whole  evidence,  I  see  no  reason 
to  disbelieve  him  on  matters  of  fact.  But  upon 
this  part  of  the  case  the  facts  speak  for  them- 
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selves  and  demonstrate  that  the  deceased  was 
not  so  active  and  alive  to  concerns  of  import- 
ance as  to  be  in  no  degree  in  danger  of  circum- 
vention and  influence.  He  is  by  this  arrange- 
ment treated  as  a  child — ^as  a  person  whose 
affairs  were  necessarily  to  be  conducted  for 
him;  and  his  own  subsequent  inactivity  re- 
specting it  confirms  the  character  of  inertness 
and  indolence  described  by  Mrs.  Barbara  In- 
gram* 

The  next  occurrence  in  order  of  time  is  the 
change  of  name.  Upon  that  occasion  Mr.  Gre- 
gory (the  partner  of  Mr.  Adlington)  had  some 
slight  intercourse  with  him — I  say  slight,  be- 
cause he  deposes  that  he  understood  the  busi- 
ness had  been  arranged  with  Mr.  Wyatt ;  —  the 
expences  were  paid  by  Mr.  Wyatt  and  are 
charged  in  hisaccounts :  the  deceased,  therefore, 
had  only  to  go  through  the  formal  parts  under 
the  guidance  of  Mr.  Gregory,  who  once  also 
attended  him  to  the  Accountant  General's  office 
to  identify  him,  in  order  that  he  might  receive  a 
sum  of  money.  On  these  two  occasions  he  ap- 
peared to  understand  the  business  and  conducted 
himself  as  a  rational  person .  These  transactions 
are  so  slight  that  they  are  of  no  great  effect  in 
fixing  the  extent  of  the  deceased's  mental  pow- 
ers, nor  in  ascertaining  whether  he  was  so  far 
alive  to  his  interests  as  to  be  in  no  danger  of  im- 
position. 

To  return,  however,  to  the  deceased's  own  let- 
ters, which  certainly  constitute  the  strongest 
part  of  the  case  in  support  of  the  general 
capacity.       Letter  "  I "  is  dated   the  20th  of 
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December    1818,    and   is    addressed    to    Mr. 
Wyatt .— 


<( 


Sir 


''  Thift  is  to  inform  you,  there  has  been  a  Let- 
ter sent  to  me  at  my  former  Lodgins,  which 
I  hsTe  long  ago  left,  as  yon  might  not  know 
this,  I  did  suppose  it  was  from  you  or  my 
Bucks  Tennant,  which  I  should  be  glad  to 
know,  it  was  of  course  taken  back  to  the  Post 
Office,  not  finding  me,  my  Address  at  present 
is  at  No  94  Chark>tte  Street  mthbone  place, 
where  you  direct  in  future  and  let  Mr.  Gran- 
tam  know  socm  as  you  see  him.  Illness  pre* 
vented  my  coming  down  as  intended,  but  I 
mean  it  soon  to  spend  the  remainder  of  my 
days  as  I  am  quite  tired  of  the  Town,  dont 
forget  about  raising  the  rent  of  the  Bucks 
estate,  as  it  ought  to  have  been  done  long  be- 
fore this  time,  I  shall  expect  to  hear  soon  from 
you,  and  what  Money  you  have  paid  in  cm  my 
account — I  am  your  Humble  Servant, 

"  J.  Inoxam." 


Here  again,  the  Buckinghamdure  estate  — 
Chetwode —  is  the  burden  of  the  song — not  a 
word  about  Clopton — nor  about  the  remittances 
to  his  bankers;  for  ''  paid  in  on  my  account'* 
might  have  referred  to  the  Chetwode  rent ^  which 
was  to  be  paid  in  Fleet  Street  or  to  his  sister. 
It  might  certainly  have  some  relation  to  the  ar- 
rangement— but  so  little  active  and  alive  wa» 
he  to  his  own  concerns  and  business  that  he  had 
not^  even  sent  his  address,  though  he  had 
changed  his  lodgings  from  Mead's  to  Carolyn's 
six  months  before. 
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Letter  "  K,"  annexed  to  Wyatt's  general  in- 
terrogatories, is  pretty  much  of  the  same  cha- 
racter: it  is  dated  January  6th  1819;  and 
addressed  to  Mr.  Wyatt : — 


"  Dear  Sir, 
"  I  have  received  your  long  Letter;  but  you 
make  no  mention  whether  Grantham  has  paid 
his  rent,  which  has  been  due,  long  before  this 
time,  when  I  was  last  at  Martins  with  you  I 
signed  some  paper,  what  it  was  I  know  not, 
perhaps  that  be  a  power  of  Attorney  for  him 
to  receive  my  new  Dividend,  I  have  not  been 
there  since»  I  mean  to  call  soon,  as  also  upon 
your  Agent  as  you  wish  me  you  will  settle 
matters  with  the  Bucks  Tennant,  that  may  be 
the  means  of  making  the  estate  more  valua- 
ble is  what  I  wish,  or  else  sell  it,  if  a  good 
purchaser  is  to  be  fotind,  I  suppose  you  come 
to  Town  in  the  Winter  if  you  do  shall  be  glad 
to  see  you,  Mr.  Severn  has  called  twice,  I 
have  no  more  to  say  at  present. 

"  J.  Clopton." 
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Here  is  the  same  harping  on  the  Bucking- 
hamshire tenant.     Here  is  evidence  that  he  had 
not  been  at  his  bankers  for  six  months,  and 
that  he  did  not  know  what  he  had  signed  — 
**  I  signed  some  paper,  what  it  was  I  know  not" 
^— this  is  strong  proof  of  great  inertness  and 
weakness  of  mind,  not  amounting  to  absolute 
idiotcy,  but  rendering  him  liable  to  be  much  im- 
posed on  :     it  looks  as  if  he  would  sign  any 
thing  which  a  person  in  whom  he  had  confi- 
dence would  place  before  him.    The  other  let- 
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ters  go  on  very  much  in  the  same  form :  the 
next  is  dated  on  the  13th  of  January  : 


"  Dear  Sir, 
"  I  have  received  the  Game  you  sent  up,  but 
prefer  any  thing  in  the  poultry  way  such  as 
Caponis  or  Ducks  which  I  will  be  obliged  to 
you  to  send  soon  as  possible  a  Brace  of  Each, 
should  they  not  be  to  be  had  send  any  thing 
you  can  catch,  Pidgeons  or  wild  rabbits,  but  no- 
thing stalled  fed,  by  which  you  will  much 
oblige  your  very  Humble  Servant, 

"  J.  Clopton." 
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"  L"  is  a  letter  addressed  to  Henry  Wyatt : 

"  My  Dear  Sir, 
'*  I  have  been  favord  with  your  obliging  Let- 
ter, and  inform  you  I  shall  continue  in  Town 
till  your  Father  comes  to  settle  the  business 
with  regard  to  the  stamp  office  and  when  that 
is  done  I  mean  to  pay  a  visit  to  Stratford — I 
am  not  quite  so  well  in  health  as  I  could  wish, 
but  perhaps  the  country  air  may  mend  me,  I 
do  not  know  what  Cash  has  been  paid  into 
the  Bankers,  but  I  find  the  Bucks  Tennant, 
much  behind  Hand,  he  must  be  looked  after 
being  a  Farmer  who  thinks  of  no  body  s  wants 
but  their  own,  I  shall  be  very  glad  to  leave 
London,  having  been  so  long  confined  in  it, 
and  the  noise  and  bustle  does  not  at  all  agree 
with  me,  I  like  the  Town  of  Stratford  much 
as  the  roads  about  it  are  good,  I  can  divide 
my  time  between  it  and  Warwick,  perhaps 
take  a  peep  of  Leamington  spa  which  I  hear 
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"  is  increasing  very  fast  in  Building  but  it  being 
"  a  public  place  I  should  not  continue  long 
"  there  I  have  no  more  to  add  at  present,  but 
"  remain  your  most  obedient  Humble  Servant, 

♦*  J.  Clopton. 
"  London  June  1st  — 19." 

There  is  nothing  in  this  letter  sounding  to 
folly,  nor  on  the  other  hand — ^which  is  most  ma- 
terial— any  thing  to  show  a  capacity  for  ma- 
naging or  comprehending  his  situation  and 
property,  nor  to  prove  that  he  had  turned  his 
attention  to  tiiem.  All,  in  that  respect,  relates 
to  the  Buckinghamshire  tenant  alone.  It  is  a 
trifling  letter,  such  as  a  schoolboy  would  write. 
He  talks  of  leaving  London  and  of  going  into 
the  country :  it  indicates  that  degree  of  intel- 
lect which  renders  him  neither  idiot  nor  lunatic, 
but  it  does  not  manifest  that  knowledge  of  the 
world  and  of  business  which  would  guard  him 
against  circumvention. 

*'  M"  is  addressed  to  Mr.  Wyatt: 

**  Dear  Sir, 
"  Your  stay  in  Town  was  so  very  short,  I  had 
*^  not  time  to  make  mention  of  all  I  wished  to 
*•  say,  you  know  very  well  I  have  had  none  of 
'^  Grantham's  rent  since  you  paid  me  last,  and 
**  is  now  a  year,  I  want  to  know,  if  he  has  paid 
in  any  since  that  time,  and  whenever  he  does 
in  future  you  will  be  so  good  as  to  let  me 
know,  you  paid  me  one  half  years  rent  at  my 
^*  old  lodgings,  last  summer,  none  have  I  had 
''  to  this  time,  when  I  call  at  the  Bankers  I  in- 
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quire  if  any  of  the  Bucks  rent  is  paid  sepa- 
rate from  any  other  stock,  so  you  will  let  me 
know  when  any  is  paid  in,  and  I  shall  know 
when  I  call,  here  has  be^i  nothing  but  foul 
weather  since  you  left  Town,  I  mean  to  be 
down  soon  as  possible  pray  remember  me  to 
all  your  Family,  I  am  yours, 

**  J.  Cloptok. 
"  London  June  29th— 19." 


This  again  is  still  confined  to  the  Bucking- 
hamshire tenant — his  mind  cannot  get  beyond 
that.  If  he  had  inquired  at  the  Bankers  he 
would  have  learnt  that  £700  or  £800  had  been 
remitted  to  them,  in  addition  to  the  dividends 
received  on  the  stock,  and  he  might  have  got  any 
money  he  wanted. 

"  N  "  is  in  these  terms : 
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**  Dear  Sir, 
"  I  am  sorry  I  have  not  been  able  to  come 
down  to  Stratford,  accoifding  to  my  promise, 
owing  to  ill  health,  I  did  not  think  it  safe  to 
Travell  alone,  but  I  made  every  preparation 
for  coming  down,  to  stay  allways  as  I  should 
not  like  to  have  my  Bones  laid  in  London 
when  I  depart  this  Life,  the  Bucks  rent  you 
must  remit  to  me  or  pay  it  in  to  the  Banker, 
as  by  this  time  there  will  be  another  half  year 
Due,  I  have  received  the  game  you  sent  last, 
which  were  very  good,  I  only  wait  for  a  Own- 
panion,  going  the  same  way,  and  I  have  met 
with  one,  who  goes  by  the  Birmingham  six 
Clock  Coach  and  stops  at  the  White  Lion 
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*'  about  Eight  to  Breakfast,  this  is  die  convey- 
*'  ance,  I  mean  to  come  by,  sooner  or  later,  I 
*'  shall  add  nothing  more  at  present,  only  to  say, 
^*  I  am  at  this  time  at  the  same  No  94  Charlotte 
"  Street  Fitzrey  Square. 

"  Your  most  Obedient  Servant, 

"  J.  Clopton. 

**  London  Oct.  29th— 19. 
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N  1."  is  also  to  Mr.  Wyatt : 


"  Dear  Sir, 
"  I  have  received  both  your  letters,  and  yon 
are  here  infonaed  I  give  my  consent  to  your 
filling  up  the  place  of  the  old  Tennant,  I  am 
sorry  to  hearof  your  son's  illness,  but  this  win- 
ter has  been  so  severe  as  to  affect  all  ages, 
the  Game  he  sent,  I  had  safe,  but  wondered 
to  find  the  conveyance  not  paid,  as  always 
has  been  before,  so  that  in  future,  it  must 
come  carriage  paid,  I  have  not  yet  been  after 
the  Chancery  Money,  but  will  stay  till  you 
come  to  Town,  I  shall  add  no  more  at  present, 
as  writing  is  very  troublesome  to  me,  so  re- 
main your  H  St 

*'  London  Feby  23d  J  Clopton" 

20. 


letter  confirms  Mrs.  Barbara  Ingram's 
evidence,  that  he  was  angry  game  was  sent  to 
him  without  the  carriage  being  paid,  and  shows 
that  he  was  not  aware  that  if  paid  at  Stratford 
it  would  form  an  item  in  his  Agent's  account. 
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''  Dear  Sir, 
**  I  have  received  the  papers  with  your  letter 
inclosed,  and  will  take  care,  what  you  men- 
tion shall  be  done,  I  should  have  seen  you  be- 
fore now,  had  it  not  been  for  the  badness  of 
the  weather  for  the  very  Day  I  had  fixed  for 
my  departure,  which  was  Monday  week, 
turned  out  a  complete  wet  one,  and  it  has  not 
been  settled  weadier  since,  I  mean  to  come 
yet,  for  I  think  September  the  pleasantest 
Month  in  year  for  Travel,  if  you  remember, 
I  told  you  when  you  was  last  in  Town,  I 
would  not  have  you  send  up  any  Game,  till  it 
is  wrote  for,  as  I  have  no  convenience  of 
cooking  it,  if  I  come  down  I  shall  spend  all 
this  year  with  you,  but  you  shall  hear  further 
from  me,  should  I  wish  you  to  come  and  fetch 
me,  but  do  not  send  any  Grame  at  present  re- 
member me  to  all  your  Familly,  I  remain  Sr 
Your  most  H,  Servant 
•*  London  August  30h — 20    John  Clopton** 

This  letter  raises  the  standard  of  his  intel- 
lects no  higher. 

Letter  "  P  "  is  written  to  Mr.  Wyatt : 

"  Dear  Sir, 
"  Perhaps  you  will  think  it  strange,  you  have 
"  not  received  your  papers  yet,  but  I  must  beg 
**  leave  to  inform  you  I  cannot  chuse  to  put  my 
"  signature  to  them,  as  I  pay  enough  to  Go- 
vernment, as  it  is,  if  I  employ  Gamekeepers, 
my  outgoings  will  be  so  much  the  more,  and  I 
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do  not  receive  any  benefit  by  it,  if  I  lived  at 
the  estate,  it  then  would  be  proper,  as  to  what 
others  have  done  before  me,  is  no  rule  for  me 
to  go  by,  I  have  seen  Mr.  Severn,  who  came 
up  to  Town  in  a  great  hurry  owing  to  the 
death  of  a  relation  I  meant  to  have  been 
down  before  now,  but  I  have  been  very  un- 
well, and  the  weather  has  been  very  cold  and 
changen,  it  may  happen  that  I  may  come  yet, 
should  I  not,  1  will  send  you  the  packet^  but 
I  do  not  mean  to  put  my  name  to  them,  my 
Compliments  to  all  your  Familly 

"  I  am  Sr  your  very  Obedient  Hbe  St 
^*  London  Octr  3    20.  J  Clopton" 

Exhibit  "  Q  "  is  addressed  to  H^ary  Wyatt : 

"  Dear  Sir, 
"  It  is  now  along  time  since  I  last  heard  from 
you,  wherein  you  made  mention,  as  to  the 
incroachments  made  on  my  estate,  which  you 
might  be  assured  I  should  give  a  negative  to, 
as  I  consider  it  no  better  than  a  robbery,  but 
as  you  have  the  management  of  the  Estate, 
I  did  suppose,  you  would  settle  it  to  my  ad- 
vantage, I  thought  you  would  have  been  in 
Town,  before  now,  as  I  wished  to  see  you,  I 
will  come  down  soon  as  I  can,  but  I  have  been 
very  poorly  of  lately,  we  have  had  a  deal  of 
cold  weather  in  Town,  but  I  hope  it  will  soon 
change  for  the  better,  I  shall  add  no  more  at 
present,  only  to  remind  you  about  paying  in 
the  rent,  to  the  Banking  House 

"  I  am  Sr  Your  very  HSt 
*'  London  June  26    21         John  Clopton" 
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''  Q."  1 .  is  the  Last  of  this  collection  of  letters, 
aad  is  addressed  to  Henry  Wyatt  : 


"  Dear  Sie, 
"  I  return  you  thanks  for  your  obliging  let- 

*  ter,  but  tell  your  wife,  never  to  send  me  a 
'  Goose  in  future,  as  it  is  what  I  dislike,  any 
'  other  will  do,  but  that  she  could  not  tell,  my 

*  pallet,  I  had  none  of  it,  I  gave  it  to  Mr.  C" 
[Mr.  Carolan  I  suppose]  "  and  his  wife  who  like 

*  it.  You  give  an  account  of  your  journey,  I  did 
'  not  suppose  you  would  like  that  Country  long, 
'  there  has  been  nothing  but  wet  Weatiier  in 
'  Town  since  I  saw  you  last,  you  mentioned 

*  about  coming  up  in  Octr  or  November,  which 
'  if  you  do,  there  will  be  no  occasion  to  come 

*  on  purpose  for  me,  unless  you  chuse  it,  give 

*  my  Compliments  to  your  wife,  and  say  I  shall 
^  be  glad  to  accept  of  any  thing  but  Goose,  I 
'  think  you  would  like  South  Wales,  but  north 
'  is  to  much  of  mountain,  tho  the  mutton  is 
'  much  finer. 

"  I  am  Sr  your  very  H  St 
"  London  Octr  4  —  21  J  Clopton" 


This  shows  frivolity  of  mind,  that  he  was 
fond  of  eating  and  considered  it  of  great  import- 
ance. It  begins  with  the  goose  and  ends  with 
the  goose. 

These  exhibits  though  they  negative  idiotcy, 
or  total  incapacity — though  they  prove  he  was 
testable,  provided  it  were  shown  that  in  doing 
the  act  he  really  wished  to  dispose  of  his  pro- 
perty, and  clearly  apprehended  and  understood 
what  he  was  doing ;  yet  they  do  not  establish 
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that  complete  understanding  and  perfect  capa- 
city, that  a  mere  bare  act  of  execution  shall  in- 
fer full  knowledge  of  the  nature  and  contents, 
under  such  circumstances  that  the  Court  must 
require  to  be  satisfied  that  no  imposition  was 
practised. 

Two  matters  which  would  have  been  of  the 
highest  importance  to  the  executor  I  have  in 
vain  looked  for  in  these  letters. — First;  some 
active  attention  to  this  great  property  which  the 
deceased  had  acquired  by  his  brother's  death, 
or  even  some  knowledge  of  its  nature  and  ex- 
tent and  of  his  rights  regarding  it — but  scarcely 
a  reference  to  it  is  to  be  found :  Secondly,  some 
trace  of  an  intention  to  give  this  property 
to  Henry  Wyatt — or  even  of  affection  and  par- 
ticular regard  and  partiality  for  him,  so  as  to 
render  the  existence  of  such  a  purpose  in  the 
deceased's  mind  probable ;  but  there  is  nothing 
going  to  either  point. 

On  the  other  hand,  when  I  consider  what  ob- 
vious and  natural  acts  are  omitted  to  be  done — 
there  is  no  one  matter  of  business,  wherein  he 
was  engaged,  that  he  takes  such  a  part  as  indi- 
cates his  ability  to  manage  his  concerns.  I  have 
already  noticed  the  arrangement  at  the  Bankers 
— in  which  he  appears  a  perfect  cypher — a 
mere  instrument ; — and  have  remarked  on  his 
subsequent  inactivity  in  respect  to  that  arrange- 
ment:— further,  he  takes  no  share  in  the  ma- 
nagement or  conduct  of  the  Clopton  estate  — 
even  after  he  goes  down  to  Clopton  he  pays  n-  ^ 
attention  to  it — he  takes  no  view  of  it — he 
makes  no  enquiries  about  it — he  never  asks 
whether  the  farms  are  advantageously  let? — 
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whether  there  are  good  tenants? — who  have 
paid  their  rents — or  who  are  in  arrear  ? 

As  little  did  he  look  after  and  manage  his 
personal  property  while  resident  in  London  — 
he  never  informed  himself  whether  the  remit* 
tances  were  regularly  made  by  his  agent  — 
whether  the  dividends  were  duly  recdved  — 
whether  the  surplus  was  properly  laid  out? — he 
draws  for  his  £36  half  yearly  just  as  before  his 
brother's  death — but  as  far  as  his  acts  and 
conduct  go  there  is  no  one  circumstance  to  es- 
tablish that  he  was  aware  he  had  the  right  and 
power  of  using  that  great  addition  to  his  for- 
tune—  the  remaining  portion  of  Chetwode  is 
the  only  part  of  which  (so  far  as  appears)  he 
had  any  notion :  he  goes  on  as  before  in  his 
lodgings  at  8  shillings  per  week,  haggling  and 
disputing  about  paying  for  his  weekly  supplies 
at  the  tavern; — discharging  that  account,  bit 
by  bit ; — and  going  out  of  Town  in  1822  leaving 
part  of  Fountain's  bill — a  pound  or  two — un- 
paid. From  some  frivolous  obstacle  or  other, 
he  is  four  ye^xs  making  up  his  mind  to  go  down 
to  Stratford  ;  the  vis  ifiertue  was  strong,  but  at 
last  with  great  difficulty  he  induces  himself  to 
leave  London. 

The  result  of  the  evidence  upon  this  head  of 
capacity  is,  that  he  was  a  very  weak  man ; — 
that  judging  both  from  what  he  did,  and  from 
what  he  omitted  to  do — his  understanding  was 
much  below  par,  and  the  legal  standard  of  per- 
fect capacity; — that  Inertness,  Inactivity,  In- 
dolence, Torpidity  of  mind.  Inattention  to  his 
large  property,  were  the  leading  characteristics 
and  symptoms  of  his  weakness ; — that  he  was 


i 


PREROGATIVE  COURT  OF  CANTERBURY. 

therefore  (to  take  it  no  higher,)  a  person  so  far 
liable  to  be  imposed  upon  as  to  require  the      1 
Court  to  look  with  vigilance  and  jealousy  into     jj 
the  proofs  of  theftwtum; — that  he  might  pos-      ^ 
sess  a  testable  capacity  ; — and  that  very  strong 
and  clear  evidence  of  ibe  factum  and  of  free  and 
active  testamentary  intention  might  establish 
the  executor's  case. 

Is  there  such  evidence  ? 

First,  is  there  any  thing  to  lead  up  to  the 
intention  of  making  this  disposition  of  his  pro- 
perty ?  On  the  one  side  it  is  said  that  it  is  a 
probable  disposition ;  while  on  the  other  it  is  as 
strongly  maintained  that  it  is  an  improbable 
disposition.  In  cases  where  there  is  any  doubt 
of  capacity  or  any  suspicion  of  fraud,  evidence 
of  affection  and  testamentary  declarations  are 
generally  adduced  to  prepare  the  mind  of  the 
Court,  and  to  conduct  as  it  were  to  the  testa- 
mentary act*  It  was  argued — that  the  sister 
was  far  advanced  in  life  and  was  already  amply 
provided  for,  —  that  he  thought  himself  ill  used 
by  his  relations  —  and  that  it  was  not  extraor- 
dinary he  should  take  a  liking  to  this  young 
man  and  give  him  his  fortune.  And  certainly 
in  that  statement  there  is  nothing  improbable 
if  there  were  any  proof  of  it : —  but  on  the  other 
hand,  his  sister  was  not  his  only  relation ;  his 
cousin,  Mrs.  Maiy  Ingram  was  living  when  these 
instructions  were  made — she  did  not  die  till 
the  14th  of  December  1824 —  she  outlived  the 
deceased  (Henry  Wyatt's  letter  on  the  death  of 
the  deceased  is  addressed  to  her)  and  under  her 
will  Mrs.  Barbara  Ingram  acquired  a  consider- 
able addition  to  her  fortune  and  was  one  of  her 
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executors.  The  present  will  therefore  not  only 
cuts  off  his  sister,  but  excludes  his  cousins  and 
his  whole  family,  and  adopts  a  stranger  in  blood 
against  the  ordinary  presumptions  of  law  which 
favours  those  allied  by  kindred.  In  respect  to 
complaints  against  his  relations  :  it  is  true  that 
he  and  his  brother  do  not  seem  to  have  been 
upon  terms  of  much  cordiality  or  kindness  — 
they  were  joint  residuary  legatees  of  their  fa- 
ther^—but  the  deceased  had  dissipated  all  his 
share  over  which  he  had  any  power,  and  might 
be  angry  with  his  brother  for  not  affording  him 
the  means  of  indulging  in  his  extravagance  and 
eccentricities  ;  but  from  his  sister  he  did  receive 
assistance  even  beyond  her  limited  funds  — 
through  her  he  was  famished  with  supplies  from 
his  brother,  who  concealed  from  the  deceased 
that  the  relief  came  from  him  —  and  as  far  as 
the  deceased  was  capable  of  affection,  he  did 
to  the  last  of  his  residence  in  London  make 
kind  enquiries  after  his  sister  and  send  his  kind 
regards  to  her  :  there  is  no  trace  of  disaffection 
towards  her  before  the  will  was  made :  he  might, 
it  is  true,  from  some  fancy  or  caprice  take  a 
liking  to  Henry  Wyatt  and  adopt  him  as  a  son ; 
but  where  is  the  proof  of  it,  previous  to,  and  in 
aid  of  these  acts  ?  If,  in  conversation  with  his 
bankers  or  with  Mr.  Gregory  or  with  Mr.  Foun- 
tain or  with  any  other  person,  he  had  made  fre- 
quent declarations  to  this  effect,  they  might  be 
important ;  but  there  is  not  a;  hint  of  the  sort : 
there  is  no  expression  of  affection  for  Henry 
Wyatt —  no  declaration  of  any  kind,  byword  or 
by  letter,  even  as  to  making  a  will  disposing  of 
his  property  at  all— much  less  in  favour   of 
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Wyatt.  On  the  other  hand  here  is  not  a  mere 
declaration,  but  a  formal  act  in  his  own  hand 
writing  and  attested,  quite  negativing  any  such 
intention  up  to  a  date  long  subsequent  to  his 
brother's  death.  I  refer  to  that  which  has  been 
denominated  *^the  will  of  interment."  It  is 
rather  a  strange  act,  strangely  expressed,  but 
not  unsuitable  to  the  character,  weak  intellects, 
and  feelings  of  the  deceased : 


**  Tlie  last  Will  and  Testament,  of  John  Clop- 
ton  Esquire  is  when  he  departs  this  Life,  he 
may  be  a  Ck)nveyed  in  a  Hearse  to  the  Town  of 
Stratford  upon  Avon,  in  the  County  of  War- 
wick, there  to  be  interred,  in  the  Family 
Vault  of  the  Cloptons  he  being  the  last  of 
that  Family,  if  he  absent  from  his  Estate,  as 
to  his  property  it  goes  of  Course  to  the  nearest 
kin.    Witness  my  Hand 

**  January  1st,  1820. 

"John  Clopton. 
"  Witnessed  by  H.  Carolan 

''  94,  Charlotte  St.  Fitzroy  Sq 
'*  E.  F.  Bennett.  4  Edward  St.  Portman  Sq. 


yy 


ft 

This  certainly  proves  that  he  knew  what  a 
will  was — so  far  it  is  favourable  to  the  Execu- 
tor's case.  Its  contents,  as  to  the  place  of  his 
Ameral,  quite  agree  with  passages  in  several 
of  his  letters — it  was  an  object  that  excited  and 
roused  him  to  some  exertion — but  as  to  any 
intention  at  that  time  of  adopting  young  Wyatt, 
it  directly  negatives  it — it  declares  his  property 
is  to  go  to  his  nearest  of  kin.  This  was  his 
intention  in  January  1820 :  his  wishes  in  this 
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r^pect  continued  to  May,  for  in  that  month  he 
deliyered  this  instrument  to  Barhara  Ingram 
with  a  strong  expression  of  adherence  to  it  :■ — 

On  the  11th  and  12th  articles  she  says — 
"  Upon  the  10th  of  May  1&20  she  called  upon 
''  the  deceased  at  Carolan's :  He  told  her  he  had 
"  been  wishing  to  see  her ;  for  he  had  been 
"  thinking  that  if  he  were  to  die  in  Charlotte 

Street  they  would  bury  him  like  a  dog  in  Pan- 

eras  parish ;  so,  he  said,  he  had  made  a  will 
"  of  interment  of  which  he  wished  her  to  take 
"charge!  The  deceased  then  delivered  into* 
"her  hands  the  paper  writing,  now  shown  to 

her,  open  and  unsealed.     Deponent  told  him, 

*  that  if  he  had  any  papers  of  importance,  rfie 
"  conceived  that  his  sister  as  being  his  nearest 
"  relation  was  the  proper  person  to  have  charge 
"  of  them.'  The  deceased  replied,  *  Oh,  that  is 
"  only  a  will  of  interment ;  you  will  see  by  it  that 
"  my  property  goes  to  my  nearest  of  kin, ;'  de- 
"  ponent  took  charge  of  the  said  writing.:  the 
"  deceased  then  gave  her  a  strict  injunction  that 
"  she  should  see  he  was  buried  at  Clop  ton, 
"which  she  promised:  and  that  was  all  that 
"  passed  on  that  occasion." 

This  brings  down  the  intentions  of  the  de- 
ceased to  the  10th  of  May ;  negativing  any  in- 
tention of  making  Henry  Wyatt  executor,  and 
residuary  legatee. 

In  the  next  month,  June  1820,  Wyatt  senior 
came  to  London,  and,  the  accounts  for  the  two 
preceding  years  were  passed  and  signed  by  the 
deceased,  and  by  him  in  the  manner  already 
noticed  :  there  is  no  proof  of  any  other  commu- 
nication at  that  time,  nor  is  it  very  clear  that 
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Henry  Wyatt  was  then  in  town,  though  he  pos- 
sibly may  have  been ;  but  he  admits  that  be- 
tween that  time  and  the  following  July  —  a  ,few 
days  before  the  will  was  made — he  did  not  see 
the  deceased  ;  nor  is  there  any  thing  in  the  let- 
ters which  passed,  marking  particttlar  affection 
or  intended  adoption.  There  is  consequently 
nothing  antecedent  to  the  will  in  the  way  of 
affectionate  intercourse  and  testamentary  de- 
clarations showing  a  previous  intention  and 
leading  up  to  the  will  itself— but  the  "  Will  of 
intennrait"  is  quite  in  opposition  to  the  papers 
propounded. 

An  intermediate  act,  however,  of  some  conse- 
quence occurs  demonstrating  the  exposed  condi- 
tion of  the  deceased  and  his  liability  to  impo- 
sitioB,  and  which  is  not  wholly  unconnected 
with  the  disposition  under  the  present  will, 
viz.  —  Caroian's  Paper.  It  is  dated  on  the 
4th  December  1820,  and  is  in  these  words  : — 


WV»TT. 


"  Mr.  Hugh  Carolan, 
"  Sir, 

"  Fearful  lest  the  several  conversations  I  had 
"with  you  lately  should. be  misunderstood  I 
*'  tliink  it  advisable  to  take  this  method  of  stat- 
"  ing  to  you  plainly  my  intentions  on  the  sub- 
"ject. 

"  I  John  Ingram  Clopton  of  No.  94  Charlotte 
"  Street  Rathbone  Place  in  the  parish  of  St. 
"  Pancras  and  County  of  Middlesex  Elsquire  do 
"hereby  charge  my  personal  estate  with  the 
"yearly  payment  of  two  (a)  hundred  pounds  to 

(a)  The  words  in  italics  are  in  the  deceased's  handwriting. 
VOL,   I.  GO 
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Hugh  Carolan  of  the  same  place  Apothecary 
his  heirs,  executors,  administrators,  or  assigns, 
provided  the  said  Hugh  Carolan  shall  be  liv- 
ing at  the  time  of  my  decease,  being  in  consi- 
deration for  his  professional  and  other  services 
rendered  to  me  for  many  years.  And  I  do 
hereby  direct  my  heirs,  executors  or  admi- 
nistrators, previous  to  any  other  appropriation 
of  my  personal  estate  and  effects,  to  make 
provision  therefrom  for  the  paymait  of  the 
said  annual  sum  of  Two  hundred  pounds 
Bank  Stock  by  regular  quarterly  payments ; 
the  first  payment  to  be  made  within  three 
months  next  after  my  decease,  (a) 

''  December  the  4th  1820  John  Clopton' 


Here  then  he  subscribes,  fills  up  and  inter- 
lines a  paper  professing  to  grant  a  perpetual 
annuity  to  Mr.  Hugh  Carolan  in  case  he  survives 
the  testator.  What  is  the  consideration  1  No 
professional  or  other  services  are  established. 
The  deceased  had  lodged  at  his  house  two  years 
and  a  half,  in  a  back  room,  up  two  pair  of 
stairs  at  a  weekly  rent  of  eight  shillings — he 
was  at  first  allowed  to  dine  in  the  parlour — ^was 
turned  away — was  admitted  again — ^and  again 
turned  away  and  attempted  to  go  back  to  Mead's 
lodgings.  Who  prepared  it  ?  In  whose  hand- 
writing is  it  ?  No  account  is  given,  nor  does  the 
deceased  ever  in  any  manner  recognize  or  refer 
to  such  an  act.  It  has  been  said  that  *'  this 
"  paper  does  not  concern  Henry  Wyatt"*- but 


(a)  This  document  was  written  on  a  sheet  of  letter  paperi 
and  bore  a  one  pound  stamp. — Bank  Stock  was  interlined. 
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Carolan  comes  with  the  deceased  to  dine  at  the 
Black  lion — Carolan  is  a  legatee  under  this 
will  for  £1000* — Carolan  takes  the  deceased 
down  to  Stratford -^surely  if  it  had  not  been  a 
gross  imposition  on  the  deceased,  Carolan  would 
have  enabled  Henry  Wyatt  to  explain  it — not 
being  explained  it  ajSbrds  a  strong  argument  of 
the  liability  of  the  deceased  to  be  imposed 
upon — it  shows  that  he  would  acquiesce  in,  and 
lend  his  hand  to  fill  up  and  to  sign  ah  instru- 
ment so  highly  improvident  as  this  grant  of  an 
annuity  of  £200  to  Carolan.— As  to  the  interli- 
neation of  Bank  Stock — no  plausible  explana- 
tion can  be  given  to  account  for  its  weakness 
and  absurdity — and  yet,  six  months  afterwards, 
this  Carolan  is  made  a  legatee  in  the  will  to  the 
amount  of  £1,000.  A  considera]ble  suspicion  is 
thus  excited  that  the  legacy  was  not  the  act  of 
the  deceased,  but  was  introduced  into  the  will 
to  secure  the  silence  or  procure  the  co-operation 
of  Carolan.  In  both  views — as  showing  the  de- 
ceased liable  to  imposition,  and  as  creating  a 
suspicion  in  respect  to  this  legacy — it  adds  force 
to  the  demand  for  clear  proof  of  the  factum. 

I  come  now  to  the  Will  itself.  On  the  25th 
of  July  Kichard  Wyatt,  and  on  the  29th  Henry 
Wyatt,  arrive  in  Town.  On  the  31st  another 
year's  account  is  passed  and  signed ;  and  a 
copy  oi  the  bankers'  book  is  made  up  to  that 
day,  which,  with  stock  receipts  and  cheques  in 
the  pocket,  was  found  in  his  box  at  Carolan's  : 
but  there  is  *  not  a  tittle  of  proof  that  this 
bankers'  book  was  prepared  or  procured  by  de- 
sire'of  the  deceased.  A  day  or  two  afterwards 
the  preparation  of  the  will  is  commenced,  and 
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oh  the  4th  of  August  it  is  executed.  In  thd 
mean  time  the  deceased  who  was  penurious  and 
fond  of  eating)  sometimes  accompanied  by  Ca- 
rolan,  regularly  dines  at  the  Black  Lion  with 
the  Wyatts,  except  that,  on  one  day,  Henry 
Wyatt  carries  the  old  man  up  to  Hampstead,  and 
there  they  spend  the  day  together.  This  conduct 
will  bear  two  constructions;  it  might  be  in 
order  to  soothe  and  amuse  this  insulated,  de- 
solate old  man — and  it  might  arise  from  kind- 
ness, or  from  gratitude  if  Wyatt  knew  his  testa* 
mentary  intentions — or,  on  the  other  hand,  it 
might  be  for  the  purpose  of  coaxing  and  nursing 
and  influencing  him,  and  inducing  a  blind  confi* 
dence  preparatory  to  the  formal  execution  of  this 
will  on  the  following  day — it  is  open  to  that  sus- 
picion and  adds  to  the  burden  of  proof  to  be  re- 
quired. At  all  events,  as  far  as  that  may  throw 
light  on  the  inquiry  into  the  exercise  or  effect 
of  undue  influence,  the  deceased  was  in  the 
possession  of  the  Wyatts,  his  agents ;  and  the 
transaction  was  as  much  behind  the  backs  of 
any  relations,  who  might  guard  and  protect  him 
against  imposition,  as  when  he  was  afterwards 
living  in  the  little  room  at  Clopton  House  Mrith 
Mr.  and  Mrs.  Wyatt. 

Now  then  commences  the  most  important 
branch  of  the  case — the  origin  of  the  act  it- 
self— the  proof  of  which  act  (from  the  view  al- 
ready taken  of  the  history)  requires  to  be  clear 
and  direct.  There  are  indeed  some  subsequent 
grounds  of  suspicion  which  reflect  back,  upon 
this  part  of  the  transaction,  addi|;ional  reasons  for 
examining  the  evidence  with  vigilance  and  for 
requiring  strict  proof. 

The  Court,  under  the  circumstances  already 
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referred  to,  cannot  accept  opinions  and  infer- 
ences and  conjectures — It  mast  have  direct  tes- 
timony from  witnesses  above  exception,  speak- 
ing from  undoubted  recollection  of  facts,  and 
It  must  have  the  facts  themselves  stated,  so^  as 
to  enable  It  to  judge  for  Itself,  whether  those 
facts  show  volition  and  full  understanding  and 
knowledge  of  the  act  done. 

In  such  a  case  the  first  requisite  would  be  in- 
structions coming  from  the  testator  himself : — 
it  is  true,  that,  if  they  cannot  be  proved,  the  de- 
fect may  by  possibility  be  remedied  by  some- 
thing passing  at  the  execution,  tantamount  to 
instructions — or  by  subsequent  recognitions  so 
claar  and  direct  as  to  supply  the  place  of  in- 
structions. In  this  case  there  are  before  the 
Court  the  written  instructions  from  which  the 
will  was  prepared— they  are  in  the  handwriting 
of  Richard  Wyatt  the  father,  a  quarter  as  unfa- 
vorable, perhaps  more  so — as  feeling  a  stronger 
interest — than  even  Henry  Wyatt  himself.  It 
has  been  said, — that  **  Richard  Wyatt  was  inca- 
pacitated by  the  state  of  his  faculties  from  giving 
evidence — that  he  could  not  be  examined — that 
he  might  have  proved  receiving  these  instruc- 
tions from  the  deceased  himself."  That  is  mere 
conjecture,  which  cannot  compensate  for  proof: 
if  the  evidence  is  by  accident  defective,  the 
misibrtune,  especially  in  such  a  case  as  the  pre- 
sent, must  fall  on  the  party  upon  whom  the  bur- 
den of  proof  lies.  It  has  been  said — ^the  deceased 
was  very  shy, — ^he  might  prefer  giving  these  in- 
structions to  Richard  Wyatt ;— but  that  again  is 
only  conjecture ;  and  ought  Richard  Wyatt  to 
have  accepted  them?  —  or  would  he,  if  acting 
fairly  t     Ought  he  not  to  have  represented!  the 
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indelicacy  of  his  receiving  them  ?  Would  he  not 
have  forewarned  the  deceased  of  the  .difficulty 
which  such  a  course  might  throw  upon  the  proof, 
and  the  possibility  that  it  might  be  the  means  of 
defeating  his  kind  intentions  ?  besides,  the  de- 
ceased had  already  some  acfquaintance  with  Ad- 
lington  and  Gregory  to  reconcile  him  to  seeing 
one  of  them.  If  the  deceased  had  not  sense 
and  understanding  enough  to  agree,  upon  such 
representations  and  forewarnings,  to  give  his  in* 
structions  himself  to  the  solicitor  who  was  to  be 
employed,  he  had  less  understanding  remain- 
ing and  was  under  greater  weakness  of  mind, 
than  there  is  reason  to  attribute  to  him. 

But  there  are  appearances  to  induce  a  strong 
suspicion  that  the  deceased  never  saw,  nay, 
was  never  consulted  either  upon  the  instructions 
or  upon  the  draft — ^and  never  was  consulted  ^  re- 
specting the  will  itself  till  carried  to  the  solici- 
tor's office  to  execute  it.  First,  the  instruc- 
tions  are  not  signed — a  precaution,  which  an 
old  experienced  attorney,  like  Mr.  Richard 
Wyatt,  would  naturally  have  taken  under  such 
circumstances  of  delicacy,  if  the  deceased  had 
been  consulted :  but  secondly,  that  which  lead3 
more  strongly  to  a  suspicion  that  the  deceased 
was  never  even  consulted  with  on  the  instruc- 
tions  or  on  the  draft,  is,  that  Carolan's  christian 
name  is  left  in  blank  in  the  instructions — ^in  the 
draft — in  the  engrossed  copy— and  is  not  filled 
up  till  the  e;xecution !  Who  i^  Mr.  Hugh  Caro- 
lan?  —  th^  deceased  had  been  lodging  in  his 
house  for  two  years  and  a  half-r-paying  him  for 
his  lodgings  repeatedly — it  was  a  weekly  lodg-^ 
ing — he  must  have  known  his  christian  name — 
nay,  here  is  this  paper  leaving  him  the  annuity 
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of  £200,  in  which  it  occurs  three  times,   and       le: 
which  even  be^ns  with  the  address,  *'  Mr.  Hugh     "ixs 
"  Carolan,  Sir''— The  blank  then  for  the  chris-     ^J^^ 
tian  name  remaining  till  the  very  execution, 
renders  it  highly  suspicious  and  probable  that 
neither  the  instructions  nor  draft  had  ever  been      ^^^ 
communicated  to  the  deceased,  and  that  he  had 
not  even  been  consulted  upon  them— at  all 
events  there  is  no  proof  that  his  opinion  was 
ever  taken  upon  them. 

The  act  then  originates,  (at  least  nothing  ap- 
pears to  the  contrary)  with  Richard  Wyatt — it 
commences  with  his  carrying  instructions,  writ- 
ten by  himself,  to  his  town  agent,  Mr.  Adling- 
ton.  The  employing  Mr.  Adlington  would  not 
carry  with  it  any  suspicion,  provided  the  de- 
ceased had  gone  or  been  taken  there  to  give 
instructions  himself — Adlington  and  Gregory 
had  been  before  employed  to  procure  the  change 
of  name  and  to  receive  money  from  the  Ac- 
countant General.  The  deceased  had  no  soli- 
citor of  his  own — he  does  not  appear  ever  to 
have  employed  one.  If  the  will  had  been  the  de- 
ceased's own  act,  the  house  of  Adlington  and 
Gregory  might  therefore  have  naturally  and 
properly  been  resorted  to  ;— ^and  if  the  deceased 
had  come  or  been  brought  to  their  office — if, 
being  left  alone  with  Mr.  Adlington,  he  had  him- 
self given  the  instructions  clearly  and  ration- 
ally— still  more  if  Mr.  Adlington  had  probed  his 
mind  and  satisfied  himself,  (and  in  thus  satisfy- 
ing himseliv  he  would  probably  also  have  satis- 
fied the  Court)  that  the  deceased  was  acting 
under  no  improper  influence,  but  on  his  own 
uhbiassed  intentions  and  wishes— the  case  would 
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have  been  free  from  difficulty.     Mr.  Adltngton, 
as  £air  as  the  Court  knows  and  must  presume,  is 
a  respectable  solicitor — ^of  unimpeached  charac- 
ter, and  sufficiently  disinterested  to  be  entitled 
to  full  credit — but  the  case  presenting  itself  in 
the  manner  it  did,  it  is  possible  that  Mr.  Adling- 
ton's  professional  caution  may  have  been  lulled 
and  his  vigilance  surprised  by  his  confidence  in 
Mr.  Wyatt,  to  whom  he  stood  much  in  the  rela- 
tion of  attorney  to  client.     That  Mr.  Atllington 
was  privy  to  any  fraud,  or  circumvention,  or 
even  suspected  any,  the  Court  has  not  the  least 
reason  to  suppose.     His  evidence  clears  him  of 
such  an  imputation,  for  he  has  no  perfect  re- 
collection of  any  part  of  the  transaction — he 
seems  to  have  considered  himself  as  a  mere  in- 
strument to  carry  into  formal  execution  an  act 
which  he  was  performing  under  the  direction 
and  at  the  responsibility  of  Wyatt,  trusting  to 
him  that  every  thing  was  right — he  never  ap- 
pears to  have  imagined  that  he  was  conducting 
business  requiring  the  exercise  of  his  watchfiil 
care  as  the  Testator's  solicitor — consequently 
no  portion  of  the  transaction  has  leftan  accurate 
impression  on  his  mind — otherwise  some  of  his 
errors  would  be  unaccountable  lapses  of  me- 
mory.    If  the  deceased  had  been  a  person  of 
full  capacity  and  Wyatt  quite  a  disinterested 
party,  Mr.  Adlington's  conduct  would  have  beea 
sufficiently  correct:   but  surely  had   he  been 
aware  of  all  the  circumstances  to  which  the 
Court  has  adverted — the  supine   cbaracter  of 
the  deceased — the  small  extent  of  his  capacity 
— the  imposition  to  which  he  was  liable  and 
which  Carolan  had  already  practised  on  him-^ 


the  amount  of  the  property  he  was  giving  to  a 
total  sUanger  in  blood — and  that  person  stand- 
ing in  the  suspicious  relation  of  his  attorney  and 
agent — he  would  without  doubt — giving  him 
credit  for  character  and  the  professional  cau- 
tion belonging  to  such  character — he  would,  1 
say,  without  doubt,  have  pursued  a  different 
course  — he  would  have  said  to  Richard  Wyatt 
— "  All  this  I  have  no  doubt  is  perfectly  right ; 
"  bnt  recollect !  you  youreelf  stand  in  a  delicate 
"  situation  as  Attorney  and  Agent  of  the  de- 
"  ceased — the  will  is  in  fovor  of  your  son — 
"  and  Mr.  Clopton's  fiunily  is  absent; — for  your 
"owns^^e — for  your  own  character' — and  in 
"  order  to  insure  the  kind  intentions  of  this  gen- 
"  tleman  against  suspicion  and  against  defeat, 
"  bring  your  Prindpal  to  me — let  him  give  me 
"  the  instructions  vrith  his  ovm  mouth — not 
"  from  your  written  paper."  If  his  caution  had 
not  been  blinded  by  confidence  in  Wyatt,  Mr. 
Adlington  would  surely  have  thus  acted. —  His 
evidence  appears  to  be  given  with  perfect  fair- 
ness and  truth,  naturally  however  with  some 
d^ree  of  bias  in  favor  of  the  validity  of  the  will ; 
and  also  under  a  great  failure  of  memory. 

At  first,  and  in  chief,  he  supposes  that  the 
deceased  was,  or  at  least  is  doubtful  whether 
faevras  not,  with  Richard  Wyatt  wh«i  the  in- 
structions were  brought  to  him  ;  but  on  cross- 
examination,  having  in  the  mean  time  conferred 
with  his  partner  Mr.  Gregory  (which  was  not 


WY*Tt. 


444 


CAS£S    DETERMINED    IN    THE 


1828. 
Bastcr 

TfiRM. 

lit  SessiOD. 
Iroram 

V* 

Wyatt. 


sation  that  passed,  or  even  of  the  exact  time  when 
the  instructions  were  given :  strange  again  con- 
sidering the  nature  of  the  instructions! — he  has 
made  no  entry,  because  he  meant  to  make  no 
charge,  as  he  supposed  Richard  Wyatt  would 
make  none ;  so  that  he  considered  himself  as 
acting  completely  as  Richard  Wyatt's  agent  and 
for  his  benefit — he  supposes  that  the  instruc- 
tions were  delivered  on  the  third  of  August:  — 
that  can  hardly  be  accurate,  for  the  subsequent 
note  about  the  legacy  to  the  poor,  is  dated 
"  Friday  morning,"  and  Friday  was  the  third;  — 
he  delivered  the  instructions  to  his  clerk  from 
which  to  prepare  the  draft-— he  corrected  the 
draft — then  a  fair  copy  was  made  which  be 
says  he  sent  either  to  Richard  Wyatt  at  the 
Black  Lion  in  Water  Lane,  or  to  the  deceased 
at  Carolan's :  *  another  strange  failure  of  recol- 
lection! he  could  however  only  doubt  while 
he  was  under  the  belief  that  the  deceased  at- 
tended— surely  not  after  he  discovered  that 
Richard  Wyatt  only  was  present; — but  there  is 
no  probability  nor  trace  that  he  sent  it  to  the 
deceased,  with  whom  at  that  time  he  had  had  no 
intercourse  respecting  the  will. — The  first  time 
then  Mr.  Adlington  saw  the  deceased  on  this 
subject  was  the  day  of  the  execution — the  4th 
of  August;— and  he  thus  deposes  : 

"  On  the  day  of  the  execution  of  the  will, 
"  Richard  Wyatt  came  with  the  deceased  to 
"  the  deponent's  office :  they  brought  with  them 
**  the  fair  copy,  and  it  being  approved  by  the 
''  deceased,  and  no  alteration  having  been  pre- 
"  viously  made  or  then  suggested  by  the  de- 
"  ceased   it  was   executed    in  the  deponent's 
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**  presence.     Of  what  passed  in  conversation 
"  deponent  has  no  recollection,  and  be  has  no 
*  <  memorandum  of  any  thing  that  then  occurred ;    ] 
*'  but  it  has  always  been  his  invariable  practice 
"  to  be  careful  and  particular  in  every  thing  re- 
''  lating  to  and  attending  the  execution  of  a 
**  will  in  his  office,  or  to  which  he  is  a  sub- 
•'  cribing  witness :" — I  have  no  doubt  he  took 
care  there  were  three  witnesses  present;  that 
the  deceased  executed  it  in  their  presence-; 
that  they  attested  it  in  the  presence  of  each 
other,  and  so  on.     "  He  has  a  further  recoUec- 
*'  tion  as  to  this  particular  will  that  his  attention 
"  was  more  especially  directed  to  it  from  the 
"  nature  of  its  bequests.     Whether  deponent 
*'  read  the  will  to  the  deceased,  or  deceased 
"  told  deponent  that  he  had  read  it  or  not,  de- 
"  ponent  does  not  remember;  but  deponent 
*'  undoubtedly  satisfied  himself  that  deceased 
'*  knew  its  contents  and  approved  them  :  depo- 
"  nent  has  no  recollection  of  Richard  Wyatt 
f  having  left  the  room  :  to  what  passed  in  con- 
"  versation  he  cannot  depose,  but  he  remembers 
"  that  they  had  conversation  together  before 
"  clerks  were  called  in :  deponent  can  and  does 
**  depose  with  perfect  confidence  that  he  was 
"fully  satisfied   the  deceased  knew   and  ap- 
"  proved  of  the  will ;  that  it  was  his  own  act, 
"  and  the  clerks  being  called  in  the  execution 
"  would,  and  deponent  has  no  doubt,  did  take 
*'  place  according  to  the  usual  form.    Deponent 
'^  well  remembers  that  the  deceased  desired  him 
f  to  keep  the  will,  and  that  he  did  so.    The 
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haps  a  quarter  of  an  honr :  the  execution  it- 
self could  have  occupied  but  a  short  time. 
Either  then,  after  the  execjEition  of  the  wiU, 
or  at  a  subsequent  interview,  when  deponent 
saw  him  alone,  and  had  a  good  deal  of  con* 
versation  with  him ;  the  deceased  asked  him, 
'  if  he  might  not  make  a  codicil/  and  depo- 
nent replied,  ^  certainly,  "whenever  he  pleased.' 
Deponent  does  not  remember  on  which  occa- 
sion this  occurred,  or  whether  it  might  not 
have  occurred  on  both  :  the  circumstance  de« 
ponent  remembers  well,  and  he  would  rather 
have  thought  that  it  was  on  the  subsequent 
occasion,  but  that  Mr.  Henry  Wyatt,  on  the 
deponent  lately  mentioning  it  to  him,  said, 
that  it  was  at  the  time  of  the  execution  of  the 
will ;  from  which  circumstance  it  would  ap- 
pear, as  indeed  Henry  Wyatt  also  stated,  that 
he,  Henry  Wyatt,  was  present  at  that  time ; 
but  of  his  being  so  present  deponent  had  not 
the  least  and  has  not  now  any  distinct  recol- 
lection. From  the  name  '  Hugh,^  and  the 
word  '  twelve'  in  deponent's  handwriting  sup- 
plying two  blanks  in  the  first  side  of  it,  de- 
ponent has  no  doubt  he  went  over  the  will 
with  the  deceased  and  filled  up  those  blanks 
from  his  directions.  Certainly  at  such  a  time, 
and  the  deceased  himself  being  present,  depo- 
nent would  not  have  taken  any  information  or 
direction  whatever  from  any  other  person: 
moreover  Richard  Wyatt  was  very  deaf,  so 
much  so  as  to  make  it  troublesome  to  com- 
municate with  him  ;  and  it  is  probable  that  he 
would  hear  but  little  of  what  passed  between 
deceased  and  deponent." 


PREROGATIVE  COURT  OF  CANTERBURY. 


447 


Now  the  whole  of  this  is  mere  inference  and 
conjecture — there  is  no  recollection  of  lacts> 
upon  which  fiicts  the  Court  can  form  its  judg- 
ment— "he  must  have  made  the  deceased  ac* 
"  quainted  with  the  contents  because  it  was  his 
"  usual  practice :"  but  this  was  an  unusual  sort 
of  business,  for  the  regularity  of  which  Mr. 
Adlington  seems  to  have  pinned  his  faith  en- 
tirely  on  Richard  Wyatt.  There  were  two 
slight  blanks  then  filled  up — one  for  the  chris- 
tian name  of  Carolan — th^  other  for  the  num- 
ber of  months  at  which  the  legacies  were  to  be 
paid — ^'  he  must  have  applied  to  the  deceased 
"  —  he  would  not  have  applied  to  any  one  else — 
"  besides  Richard  Wyatt  was  deaf :"  but  the 
deceased  also  was  rather  deaf  and  shy  and  al- 
most blind — and  Henry  Wyatt  was  present, 
who  was  neither  deaf,  shy,  nor  blind — why 
should  he  not  for  such  a  purpose  have  applied 
to  him?  it  is  quite  as  probable,  when  the  blanks 
were  not  material  parts  of  the  disposition.  But 
what  reliance  can  be  placed  either  on  the  re- 
collection or  the  reasons  of  Mr.  Adlington? 
At  first  he  supposes  Richard  Wyatt  alone  was 
present;  he  then  admits  that  Richard  and 
Henry  were  both  present — but  what  if  he  is 
mistaken  in  both?  Now  Henry  Wyatt  in  his 
answers  expressly  states  that  his  fhther  was  not 
present  at  all  at  the  execution,  and  therefore 
kU  deafness  was  not  a  reason  for  applying  to 
the  testator.  '*To  the  sixteenth  article  re- 
^'  spondent  answering  saitii  he  admits  that  he 
''  but  not  his  father  was  present  when  the  said 
*<  will  was  executed :"  so  thiU;  Mr.  Adlington 
has  forgotten  the  whole  business — he  is  no  bet^ 
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ter. than  a  dead  witness,  whose  character  and 
handwriting  are  proved.  Mr.  Adlington's  cha» 
racter .  stands  unimpeached  and  he  means  to 
speak  the  truth — but  the  result  of  his  evidence, 
in  connection  with  Wyatt's  answers,  is  that  on 
August  the  4th  young  Wyatt — the  executor — 
to t whom,  the  great  bulk  of  the  property  is  left 
— after  having  taken  the  deceased  todinet^te 
h  iHe  at  Hampstead  the  day  before  (for  he  will 
not  say  it  was  not  on  the  3rd  that  they  Went 
to  Hampstead) — carried  the  deceased  to  his 
( Wyatt's)  .  agents  who  had  never  seen  the  de- 
ceased on  the. subject  of  the  vrill  which  was 
ready  dravvn.up  for  execution  from  instruc- 
tions brought  by  Richard  Wyatt, — and  Mr.  Ad-» 
lington  cannot  recollect  any  conversation — nw 
how  far  he  probed  the  deceased's  mind — ^nor  what 
passed  to.  show  that  the  will  was  prepared  by 
hi^  authority  or  desire,  or  approbation,  so  as  to 
enable  the  Court  to  form  its  own  judgment — 
but  he  is  of  opinion  that  he  must  have  ascer* 
tained:the  fact!  The  forms  of' execution  ac- 
cording to  the  statute  he  may  have  attended  to; 
but  is  that  to  overcome  all  the  legal  jealousy 
and  all  the  difficulties  of  such  a  case  ?  -^  of  this 
will,  not  only  giving  Carolan  £1000,  but  also 
revoking  the  "  will  of  interment,"  without  sub- 
stituting any  directions  about  his  funeral  ;.thottgh 
to  guard  against  being  buried  in  London,  was  an 
object  of  all  others  or  rather  was  -  the  only,  ob- 
ject resting  on  the  mind  of  the  deceased  ?  These 
are  considerable  difficulties  and  suspicions,  and, 
in  my  judgment,  they  are  not  removed  by  this 
evidence ;  and  the  .clerks. merely  deposing  to  a 
formal  execution,  carry  the  proof  of  thefaciHm 
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no  further.     But  there  is  a  codicil  purporting  to       1828. 
con6nn  this  will.  BlariR' 

The  deceased  remains  in  London  nearly  a  .  '';"'',' 
year  afterwards,  though  talking  about  going  — 
into  the  country,  but  being  prevented  by  some  'V^*^ 
frivolous  cause  or  other.  There  is  during  this  ^^^'"■ 
interval  no  intercourse  personally  with  this  exe- 
cutor, nor  are  there  any  letters  recognizing,  even 
by  inference,  that  Henry  Wyatt  was  his  adopted 
heir.  The  only  letter  is  Uiat  of  October  1821 
disapproving  of  the  present  of  a  goose  and  de- 
siring that  no  more  goose  may  be  sent.  At 
length,  in  June  1822,  after  endeavouring  for 
four  years  to  make  up  his  mind  to  go  to  Strat- 
ford, he  proceeds  there  accompanied  by  Caro- 
lan,  who  pretends  to  be  going  to  Liverpool ; 
but  who,  after  depositing  the  deceased  at  the 
Red .  Horse  Inn  at  Stratford  on  the  24th  June, 
early  the  next  morning  returns  to  London :  so 
that  whether  Garolan  did  or  did  not.  persuade 
the  deceased  to  go  ;  yet  it  is  necessary  to  prac- 
tice a  deception  upon  him,  even  accordii^  to 
Henry  Wyatt's  own  account;  and  this  decep- 
tion awakens  a  suspicion  that  he  is  carried  to 
Stratford  by  contrivance  and  preconcert,  in 
order  to  place  him  the  more  completely  and 
securely  in  the  possession  of  Henry  Wyatt — 
the  latter  had  long'before  prepared  the  mistress  ' 
of  the  Inn,  Mrs.  Gardner,  to  expect  "  an  ec- 
"  c^itricold  Gentleman  and  she  must  take  care 
"  to  keep  the  bouse  quiet  for  he  did  not  like 
"noise:"  he  did  not  come  at  the  appointed 
time — however  at  last  he  aitives  unexpectedly. 
The  next  day  Henry  Wyatt  calls  arid  Mrs. 
Gardner  announces  him  to  the  deceased  — What 
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sayB  the  deceased  or  how  does  he  act  ?  as  one 
come  to  see  an  adopted  son  ? — 

Mrs.  Gardner  thus  deposes :  **  that  the  de- 
^*  ceased  y  on  deponent's  telling  him  Mr.  Henry 
*'  Wyatt  was  come,  desired  to  see  him,  and  told 
'^her  to  bring  a  quart  of  ale:  the  deponent 
^*  thinking  it  more  respectful  to  Mr.  Wyatt  asked 

the  deceased  if  she  should  not  bring  a  jug  and 

glasses  — the  deceased  said,  *  No,  he  is  only 

my  tenant,  a  quart  will  do/  " 

This  is  the  deceased's  treatment  of  his  adopt- 
ed son,  and  of  one  who  was  the  heir  of  his  pro- 
perty! 

The  next  morning  the  deceased  is  fetched 
away  in  a  gig  and  is  carried  to  Clopton  House, 
and  there  he  remains  till  his  death.  He  had 
not  left  London  with  that  view — he  had  retain- 
ed his  lodgings  and  left  his  boxes  and  their  con- 
tents at  Carolan's ;  and  these  lodgings  he  keq»s 
till  his  death.  He  frequently  talks  of  going 
back  to  London  and  once  has  his  clothes  ac- 
tually packed  up ;  but  at  Henry  Wyatt's  he  re- 
mains. He  is  treated  with  great  kindness 
and  attention — his  taste  in  eating  and  drinking 
is  consulted — he  has  the  best  bed-room  at 
first — but  that  not  being  so  convenient  for  some 
reason,  either  on  account  of  the  difficulty  <tf 
getting  him  up  stairs  at  night,  or  on  account  of 
his  chilly  temperature,  Henry  Wyatt's  dressing 
room  on  the  ground  floor  is  fitted  up  as  his 
bed-room.  That  room  he  inhabits,  and  uses  it  for 
all  purposes — the  same  filthy  purposes  as  for- 
merly— so  as  occasionally  to  be  offensive — ^there 
Henry  Wyatt  goes  of  a  night  to  take  his  glass 
of  brandy  and  water — and  a  servant  sleeps  in 
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an  adjoining  apartment,  in  ordeir  to  attend  to  his  1828. 
wants  in  the  night,  and  he  occasionally  heard  baster 
him  singing  out  according  to  his  old  habit,  ut^leMbn. 
**  Yehep,  Yehep."  All  this  may  be  quite  equi- 
vocal :  and  to  endeavour  to  make  his  benefactor 
as  comfortable  as  possible  in  his  declining 
years,  and  to  give  him  the  benefit  of  the  cheer- 
ing society  of  his  friends  and  visitors,  would 
appear,  if  the  will  was  satisfactorily  proved  and 
nothing  further  done,  to  arise  on  the  part  of  Henry 
Wyntt  from  a  very  proper  sense  of  the  debt  of  gra- 
titude ;  but,  on  the  other  hand,  this  conduct  and 
treatment  might  be  for  the  purpose  of  more  se- 
curely retaining  him  in  his  possession  and  under 
his  influence,  and  from  a  fear  that,  if  he  should 
make  his  escape  and  return  to  London,  some 
fortunate  or  fraudulent  person  might  undo  all 
that  had  been  already  done  and  get  a  new  will 
from  him ;  for  the  deceased  apparently  still  re- 
tained a  testable  capacity.  Indeed  it  might 
not  be  quite  certain  that  some  act  had  not 
been  already  obtained  subsequent  to  the  will. 
An  Attorney  would  well  know  that  if  there  was 
any  risk  of  that  sort,  a  republication  of  the  will 
by  a  codicil  would  be  a  great  security,  besides 
being  a  means  of  conveying  an  additional  bene- 
fit to  himself :  and  this  is  a  further  reason  why 
the  law  looks  with  more  jealousy  and  suspicion 
at  the  acts  of  an  Attorney  in  his  own  favour 
than  those  of  other  persons — because  possess- 
ing greater  opportunities  and  better  information 
for  carrying  his  purposes  to  a  successfiil  issue, 
he  is  more  likely  to  originate  and  to  suggest 
theoav— What  is  the  fact?  Within  three  weeks 
after  the  deceased  arrived  at  Clopton — ere  yet 
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these  kindnesses  could  have  added  much  to  his 
affection  for  Henry  Wyatt — and  before  it  was 
possible  that  any  offence  could  be  taken  at  his 
sister  for  not  having  been  over  to  visit  him,  (for 
she  lived  twenty-five  miles  off,  was  upwards  of 
80  years  of  age,  and  nan  constat  that  she  was 
aware  of  his  removal  from  London  to  Glopton) — 
the  making  of  a  codicil  is  put  in  motion  and 
has  made  great  progress :  for  he  reached  Qop- 
ton  House  on  the  26th  of  June,  and  the  codicil 
was  delivered  to  be  copied  on  the  19th  of  July< 
Not  one  syllable  from  the  deceased,  in  the  way 
of  declaration  to  any  human  being  that  he 
wished  to  alter  his  will  and  confer  a  greater 
benefit  on  Henry  Wyatt,  appears  in  the  evidence 
— -he  had  been  introduced  to  Mr.  Lloyd,  and 
Mr.  Lloyd  had  called  at  Clopton ;  Mr.  Pritchard 
was  attending  at  Clopton,  though  not  on  the 
deceased;  others  may  have  been  introduced; 
but  there  is  not  a  trace  of  the  least  expression  by 
the  deceased  himself  of  a  wish  to  alter  his  will 
or  to  do  any  testamentary  act — not  the  slight- 
est proof  of  any  instructions  £rom  the  deceased 
— but  this  Attorney  and  Agent  having  this  old 
man  in  his  house,  himself  draws  up  this  codicil 
and  gets  it  copied,  ready  for  execution,  by  a  law. 
stationer.   Now  what  are  the  words  of  the  paper? 
Here  is  a  reference  to  the  will  cautiously  by  its 
date  thereby  republishing  that  will,  and  exclud- 
ing any  subsequent  will  made  i|i  the  interme^ 
diate  time ;   here  is  a  revocation  of  the  sister's 
legacy  simply,  and  then  here  is  a  ratification 
and  confirmation  of  the  will  and  an  attestation 
by  three  witnesses.    It  is  in  these  terms  :  — 
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'*  Whereas  I  John  Cloptoa  of  the  parish  of 
'^  Saint  Pancras  in  the  County  of  Middlesex 
«  Esquire  did  by  my  last  will  and  testament  in 
''  writing  duly  executed  bearing  date  in  or  about 
''  the  month  of  August  one  thousand  eight  hun- 
*'  dred  and  twenty  one  Give  and  Bequeath  unto 
'^  my  sister  Barbara  Ingram  the  Sum  of  Two 
**  Thousand  Pounds    Now  I  do  by  this  Codicil 
*^  which  I  desire  may  be  annexed  to  and  taken 
'*  as  part  of  my  said  will  Revoke  and  make  null 
**  and  void  the  said  Legacy  or  Bequest  of  Two 
^'  thousand  Pounds  so  as  aforesaid  given  to  my 
^'  said  sister,  and  I  do  in  all  other  respects  ra- 
^'  tify  and  confirm  my  said  Will  and  every  Arti- 
««  cle  and  Thing  therein  contained  In  testimony 
*'  whereof  I  the  said  John  Clopton  have  to  this 
*'  Codicil  set  my  Hand  and  Seal  this  fifth  day  of 
^'  August  in  the  year  of  our  Lord  one  thousand 
'*  Bight  hundred  and  Twenty-two. 

"John  Clopton  (L.S.) 
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*'  Signed  sealed  pub- 
lished and  declared  by 
the  said  Testator  John 
Clopton  as  amd  for  a 
Codicil  to  be  annexed 
to  his  last  Will  and 
Testament,  and  to  be 
taken  as  part  thereof 
in  the  (Hresence  of  us 

"  John  Gami-.  Lloyd 
"  James  Pritchard 
*'  Rebecca  Twiggen 
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On  considering  this  instrament  three  obser- 
vations present  themselves. 

First :  It  was  perhaps  thought  safer  to  revoke 
the  legacy  of  £2,000  to  the  sister,  than  either 
the  legacy  to  Garolan,  or  that  to  the  cousin.  Miss 
Barbara  Ingram. 

Secondly :  This  republication  of  the  will  in 
the  presence  of  three  witnesses  would  com- 
pletely set  it  up  again,  even  if  any  intermediate 
instrument  had  been  procured  either  by  Carolan 
or  by  any  other  person. 

Thirdly :  So  cautiously  worded  is  this  codicil 
that  in  reading  it  over  in  order  to  execution,  no 
person — not  even  Mr.  Lloyd,  a  barrister — 
would  find  out  or  be  led  to  suspect  that  any  im- 
position had  been  practised,  because  it  does  not 
appear  to  convey  any  benefit  to  the  confidential 
Attorney,  Mr.  Henry  Wyatt ;  though  that  gen- 
tleman very  well  knew  that,  besides  republish- 
ing the  will,  it  would,  by  revoking  the  legacy, 
convey  a  benefit  of  £2,000  to  him,  as  residuary 
legatee. 

Exposed  however  as  this  codicil  is  to  these 
suspicions,  they  might  still  by  possibility  have 
been  removed  by  something  passing  at  the  exe- 
cution, or  even  by  subsequent  recognitions. 
The  deceased  might  have  given  such  explana- 
tions of  his  will  and  such  reasons  for  making 
this  codicil,  and  all  this  might  be  proved  by  wit- 
nesses so  far  above  all  suspicion  as  completely 
to  silence  all  objections: — but  what  is  the  evi- 
dence? The  executor  first  appoints  the  law- 
stationer,  on  two  different  days,  to  attest  the 
execution,  but  that  act  is  postponed :  he  then 
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thinks  it  better  to  apply  to  a  respectable  neigh- 
bour and  acquaintance — a  barrister  at  law,  Mr. 
lAojd — who  had  once  seen  the  deceased  with 
Henry  Wyatt  in  his  gig,  and  had  called  for 
about  ten  minutes  at  Clopton  House  and  been 
asked  by  Henry  Wyatt,  if  he  had  any  ob- 
jection to  attest^  the  deceased's  will.  Henry 
Wyatt  also  applied  on  the  same  day  to  Mr. 
Pritchard,  an  apothecary,  (but  who  had  never 
then  attended  the  deceased  professionally)  to 
meet  Mr.  Lloyd  on  the  following  day — Rebecca 
Twiggen,  Henry  Wyatt's  own  nurse-maid,  was 
merely  called  in  at  the  moment  to  make  a  third 
witness,  and  thus  the  codicil  was  rendered  a  va- 
lid confirmation  of  the  will  of  lands.  Mr. 
Lloyd  arrived  first  and  they  waited  for  Mr. 
Pritchard  about  a  quarter  of  an  hour :  Lloyd 
thus  deposes : 

**  That  in  the  course  of  that  time  he  believes 
^'  nothing  passed  between  him  and  the  deceased 
'^  beyond  the  usual  salutation  at  meeting,  and 
**  nothing  passed,  as  he  recollects,  between 
"  Henry  Wyatt  and  the  deceased.  Deponent 
"  remembers  that  conceiving  it  to  be  a  will  that 
"  was  about  to  be  executed,  he  asked  Henry 
"  Wyatt,  who  was  to  be  the  third  witness  ?  to 
"  which  he  then  replied,  *  that  it  was  a  codicil, 
**  and  that  it  related  only  to  personal  property.' 
"  The  deponent  thereupon  said,  *  that  two  would 
*'  do  very  well.'  Mr.  Wyatt  then  observed  *  but 
'*  there  is  a  small  freehold  estate  bequeathed  in 
*'  the  will,  and  so  we  may  as  well  have  another 
"  witness  ;  we  can  call  in  the  nurse.'  Deponent 
''  remembiers  that  Henry  Wyatt  produced  two 
"  or  three  sheets  of  paper  (as  it  appeared  to  the 
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**  deponent)  and  proceeded  to  read,  and  read 
'*  aloud,  what  purported  to  be  a  codicil  to  a  will 
<*  of  the  deceased  of  a  date  recited  in  the  said 
"  codicil.  What  the  said  Henry  Wyatt  read 
"  was  in  substance  simply  to  revoke  a  legacy 
**  which  had  been  given  by  the  said  will  to  the 
*'. sister  of  the  said  deceased.  Whether  Mr. 
"  Pritchard  and  the  nurse,  or  either  of  them 
**  weire  present  at  this  reading  or  not  he  cannot 
**  depose :  Henry  Wyatt  then  said  to  the  depo- 
'*  nent  *  will  you  ask  Mr.  Clopton  if  that  is  what 
"  *  he  wishes  it  f  deponent  did  so,  and  the  de- 
"  ceased  in  an  angry  tone  replied  *  Yes,  yes:' 
"  Deponent  looked  to  Henry  Wyatt,  who  then 
**  said  to  the  deceased  *  I  requested  Mr.  Lloyd 
''  ^  to  ask  that,*  or  to  that  effect.  It  appeared 
''  to  deponent  as  if  the  deceased  thought  that 
**  deponent  was  interfering  with  the  disposal  of 
*'  his  property.  He  appeared  to  be  satisfied  with 
**  the  explanation  of  Mr.  Wyatt ;  and  signed 
''  his  name,  Mr.  Wyatt  having  placed  the  paper 
''  before  him.  The  deceased  was  shortsighted, 
*^  and  deponent  thinks  he  recollects  that  as  he 
''  was  poking  about  rather  over  the  paper  to  see 
**  where  to  write  his  name  the  said  Henry  Wyatt 
"  pointed  his  finger  to  the  place,  and  the  de- 
"  ceased  then  freely  signed  his  name." 

In  a  further  part  of  his  deposition  he  says, 
"  he  believes  the  deceased  to  have  been  of 
*^  sound  mind,  memory  and  understanding,  and 
''  capable  of  making  and  executing  a  will  or 
''  codicil.  The  deponent  had  had  at  the  time 
"  of  the  execution  of  the  codicil  but  little  op- 
"  portunity  of  judging  of  the  deceased's  state 
*^  of  mind  :  he  saw  nothing  then  and  had  seen 


PREROGATIVE  COURT  OF  CANTERBURY. 


457 


Easter 

Term, 

4tli  Session. 

Ingram 
o. 

Wyatt.. 


'«  notlung  prerioufily  to  raise  a  doubt  as  to  the       i^^- 

'>  sanity  and  capability  of  the  deceased;  but 

^*  considered  him  to  be  a  reserved  man  of  some- 

^*  what  peculiar  habits,  certainly  not  the  sort  of 

''man  whom  one  would  expect  to  meet  as  a 

'>  member  of  an  ancient  family,  and  possessed 

"  of  large  property." 

Here  then  is  an  execution  in  the  presence  of 
Henry  Wyatt,  a  reading  over  by  Henry  Wyatt 
— an  answer  "  Yes,  yes,"  angrily  by  the  de- 
ceased, but  which  anger  is  quieted  on  Henry 
Wyatt's  explanation,  and  then  follows  the  for- 
mal execution.    The  other  vntnesses  carry  the 
history  no  further  —  indeed  not  so  far — they 
were  not  even  present  at  the  reading,  though 
there  is  no  doubt  from  Lloyd's  evidence  that 
that  cer^nony  did   take   place — Lloyd,  who 
gives  honouraUe  and  fair  evidence,  is  of  opinion 
that  the  deceased  was  capable ;  but  there  was 
no  probing  of  his  capacity,  still  less  was  there 
any  thing  to  prove  volition  and  intention  either 
then,  or  afterwards  to  Lloyd,  who  was  wholly 
uninformed  that  any  benefit  was  conveyed  to 
Henry  Wyatt  by  this  instrument.   This  appears 
from  his  answw  to  the  forty-second  interroga- 
tory:— 

''  Respondent  called  at  Clopton  House,  and 
''  there  saw  the  deceased  alone  in  or  about  the 
'<  montb  of  January,  1638.  The  deceased  said 
^'  vspou  that  occasion  that  he  should  like  to  go 
^'  to  London.  Respondent  told  him,  that  if  he 
''  were  the  deceased,  he,  respcmdent,  would  go 
'*  to  London  during  Uie  cold  weather,  and  enjoy 
''  the  company  of  his  friends,  and  return  to  the 
'^  country  in  ^e  spring.  The  deceased  had  told 
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''  respondent  that  he  foUnd  Clopton  House  yeiy 
^^  cold,  and  he  expressed  a  strong  inclination  to 
^'  go  to  London.  Respondent  said,  what  he  has 
^^  deposed,  to  the  deceased,partly  in  consequence 
"  of  his  haying  understood  from  Henry  Wyatt 
^*  some  time  after  the  execution  of  the  codicil, 
''  that  it  was  beneficial  to  the  producent ;  and 
"  respondent  therefore  encouraged  the  de- 
''  ceased's  idea  of  leaving  Clopton  House  for  a 
''  time,  that  he  might  have  some  intercourse  with 
'^  his  family  or  friends.  The  deceased  certainly 
''  replied  that  he  should  like  very  much  to  go 
''  to  London.  Respondent  believes  that  such 
''  was  the  wish  of  the  deceased  at  that  time ;  and 
^'  respondent  has  declared,  and  it  is  the  fact, 
''  that  he  thought  either  Mr.  Clopton  had  com- 
''  municated  that  conversation  to  Mr.  or  Mrs. 
''  Wyatt,  or  that  it  had  been  overheard  ;  for  the 
'*  next  time  he  met  them  he  observed  a  marked 
**  difference  in  their  behaviour  to  him  the  res- 
"  pondent,  which  he  could  attribute  to  nothing 
"  else." 

This  evidence  does  create  a  pretty  strong  sus- 
picion that  these  subsequent  attentions  were  for 
the  purpose  of  keeping  possession  of  the  de- 
ceased ;  for  possession  and  custody  may  exist 
without  actual  control  and  coercion. 

It  only  remains  to  examine  the  recognitions 
that  have  been  relied  upon ;  and  it  is  to  be  ob- 
served that,  under  the  circumstances  of  the  pre- 
sent case,  mere  remote  references  to  something 
which  by  construction  may  be  supposed  to  show 
a  kindness  and  intention  to  benefit  Henry 
Wyatt  will  not  be  sufiicient — there  must  be* 
pome  direct  reference  to,  and  explanation  of. 
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these  teBtamentary  acts,  something  going  dis- 
tinctly to  their  nature  and  contents  in  order  for 
such  circumstances  to  supply  the  want  of  in- 
structions and  the  absence  of  explanations  at 
the  execution — less  than  that  will  not  be  suffi- 
cient to  satisfy  the  demands  of  the  law,  and  to 
OTercome  the  suspicions  attaching  upon  these 
transactions. 

Two  witnesses,  and  two  cmly,  have  been  re- 
lied upon  as  speaking  to  any  thing  of  the  sort, 
Thomas  Hunt  and  William  Lewes.  Now  Hunt 
q>eaks  only  to  one  equivocal  declaration,  not 
directly  alluding  to  any  will — which  declaration 
might  have  been  insincere — or  might  mean 
fiiture  intention — or  may  have  been  misappre- 
hended or  misrepresented. 

On  the  second  article  he  says :  '^  Deceased 
'^  frequently  told  deponent  that  he  had  every 
*'  thing  at  Ciopton  he  could  wish,  and  was  never 
''  more  comfortable  in  his  life.  I  go  where  I  like 
"  — I  have  what  I  like,  he  used  to  say,  and  they 
''are  very  kind  to  me."  ....  '' He  one  evening 
''  said,  Harry  and  his  wife  do  everything  to  make 
''me. comfortable:  they  are  the  best  friends  I 
"  ever  had,  and  it  wont  be  the  worse  for  them :  I 
"  have  not  forgotten  them." 

Now  when  this  might  easily  be  misappre- 
hended or  be  a  mere  momentary  ebullition  of 
gratitude,  and  when  it  comes  from  an  intimate 
friend  of  Henry  Wyatt — from  one  who  has 
made  himself  so  far  a  partisan  in  the  cause  as 
to  send  for  an  adverse  and  important  witness, 
Robins,  and  talk  to  him  in  the  way  he  himself 
admits  upon  the  additional  interrogatories,  this 
declaration  goes  but  a  little  way,  or  rather  goes 
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no  way  at  all,  to  supply  the  wantcf  insteuctkms 
and  overbalance  the  other  defects  and  suspicions 
of  the  case. 

The  other  witness  is  Mr.  Lewes ;  he  presents 
himself  under  circmnstances  exciting  somede* 
gree  of  caution — he  could  not  be  examined 
under  the  commission  because  his  place  of  resi- 
dence could  not  be  found — from  embarrassed 
circumstances  he  could  not  be  communicated 
with  directly  even  by  letter  <— a  letter  could  only 
be  sent  throu^  the  intervention  of  a  third  per- 
son, a  confidential  friend — he  has  not  been 
oioss-^examined — for  he  would  not  originally 
stay  to  be  cross  examined,  and  he  has  not 
be^  reproduced,  (a)  Mr.  Henry  Wyatt  however 
appears  to  have  been  extremely  anxious  that 
his  deposition  should  be  received — thereby 
raising  something  of  an  inference  that  he  ex- 
pected him  to  speak  to  facts  to  which  no  other 
witness  could  depose — though  several  other 
friends  and  visitors  have  been  examined  to  the 
same  articles  of  the  allegatioli,  yet  to  them  no- 
thing of  the  kind  was  ever  said — not  even  to 
Mr.  Lloyd,  though  he  had  attested  the  codicil 
and  held  something  of  a  confidential  conversa- 
tion with  the  deceased  the  fi>llowing  winter  on  his 
expressing  a  wish  of  going  to  London ;  but  no 
recognition  nor  declaration  was  made  to  him  or 
to  any  other  person*  Lewes  does  speak  more 
strongly  than  others,  and  to  some  circum- 
stances exclusively.  He  is  a  sportsman,  com- 
ing fiY>m  Carmarthen  for  a  few  months  in  winter 
to  the  neighbourhood  of  Stratford  for  the  sake 


(a)  Vide  »uprk,  p.  94,  et  s^. 
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of  hnnting — and,  as  such,  visiting  Henry  Wy- 
att  who  was  fond  of  the  same  amusement ; — 
they  were  veiy  intimate ;  —  Lewes  went  to  Clop- 
ton  House  very  frequently ; — he  speaks  strongly 
to  general  capacity — to  Mr.  and  Mrs.  Henry 
Wyatt's  attention,  but  adds  with  cautious  dis- 
crimination, "  that  he  never  saw  any  thing,  on 
'*  their  part,  like  fawning,  or  any  attempt  unduly 
* '  io  ingratiate  themselves ; — and  to  his  frequently 
^*  visiting  him  in  his  little  room. "    On  the  thirty- 
first  articJe  he  thm  deposes: — ^^  During  the  days 
deponent  was  atdopton  in  the  summer[of  1824], 
the  deceased  was  living  in  the  room  below  stairs ; 
''  he  did  not  then  take  his  meals  with  the  family, 
*'  or  indeed  leave  the  room  at  all :  deponent  was 
'*  alone  with  the  deceased  several  times :  some- 
''  times  Henry  Wyatt  was  with  them :  deponent 
^'  was  with  him  both  mornings  and  evenings." 
.  .  .  .  '^  Henry  Wyittt  iraed  to  go  to  deceased  in 
^'  the  evening,  and  deceased  was  pleased  to  have 
*'  him  there  with  him,  and  there  they  have  chat- 
''  ted  together  and  very  pleasantly  too.    Depo- 
^*  nent  has  seen  Henry  Wyatt  take  a  glass  of 
spirits  and  water  there  with  the  deceased  in  the 
evening :"    All  this  would  be  gratifying  to  the 
deceased  without  doubt ;  and  the  whole  of  it 
occurs  in  the  little  room  which  served  the  de- 
ceased for  all  purposes. 

On  the  thirty-second  article  he  says : — "  The 
''  deceased  seemed  perfectly  satisfied  with  every 
''  thing  and  expressed  himself  so.  '  Where  you 
*^  go,'  said  he,  *  do  you  ever  find  more  comfort  than 
'^  there  is  here,  good  cooking,  famous  wine,  and 
''  the  like.'  "—These  indulgences  again— to  which 
he  was  rather  addicted — were  all  calculated  to 
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make  a  pretty  strong  impression  on  a  poor,  weak, 
inert  man  who  had  not  mind  enough  to  resist 
fraud  and  influence,  nor  to  have  any  will  of  his 
own. 

Further  on — "  Deponent  remembers  one  day 
^^  the  deceased  asking  him  what  he  thought  Wy- 
^^att's  income  was?  deponent  said,  he  did  not 
^^know:  deceased  said,  he  did  not  think  his 
^'  father  could  give  him  much ;  but  no  matter,  he 
said,  he'll  have  enough  one  day."  This  must 
have  been  during  the  former  part  of  his  ac- 
''  quaintance  with  him  as  he  belieyes :"  [this  is 
not  a  very  probable  conversation  to  have  origi- 
nated with  the  deceased]  "  but  there  was  a  for- 
^'  mer  occasion,  and  it  was  the  first  on  which  de- . 
*^  ponent  heard  deceased  speak  upon  the  subject. 
"  Deponent  had  bought  of  Henry  Wyatt  a  rather 
'^  valuable  chesnut  mare  :  deponent  told  deceased 
**  of  it.  What !  (said  he)  has  Henry  sold  his  fa- 
"  vourite  mare !  deponent  said,  *  Yes,  he  has.'  The 
''  deceased  said  no  more  then ;  but  after  dinner 
"  he  renewed  the  subject, inqiliringof  Henry  Wy- 
^'  att  if  he  had  sold  the  mare  ?  Wyatt  said, '  he 
"had.'  Deceased  asked  *  why  ?'  Wyatt  replied, 
"  I  wanted  the  money.  Sir.'  Deceased  said,  *  it 
"  is  a  pity  you  sold  her ;'  and  turning  to  deponent 
"  said,  *  if  he  wants  money  now,  he  won't  want 
"  it  when  I  am  gone.'  [This  is  one  of  the  re- 
cognitions.] "  At  another  time  he  said,  *  I 
"  have  made  Henry  quite  independent  of  his 
"  father  and  every  body  else ;'  and  again  he 
"  said,  ^  his  father  has  not  much  to  leave  him, 
**  but  I  have  taken  care  of  him.'  To  the  par- 
"  ticular  times  he  cannot  depose :  he  frequently 
"  spoke  to  deponent  to  that  effect."     [The  de- 
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ceased,  who  is  a  very  silent  man,  talks,  accord- 
ing to  this  witness,  frequently  on  this  subject.] 
On  the  thirty- third — "the  deceased  told  him 
'*  his  sister  was  older  than  himself ;  and  on  one 
"  occasion  he  said  '  she  won't  survive  me,  I  am 
a  good  man  yet.'  He  said  once,  that  his  sis- 
ter, as  deponent  understood  him,  had  brought 
up  two  bastards  of  a  farmer;  one,  he  said, 
'^  had  married  a  Sir  Somebody  (deponent  for- 
*^  gets  the  name  ;)  the  other,  he  said,  had  mar- 
''  ried  Mr.  Seveme ;  and,  he  said,  they  should 
''  not  have  his  money ;  but  using  gross  expres- 
''  sions  '  damned  nasty  stinking  bastards :' 
'*  when  in  particular  he  said  this,  deponent  can- 
"  not  remember." 

Upon  the  evidence  of  this  witness  there  arise 
some  important  considerations :  upon  two 
points  in  particular— the  recognitions.  The  first 
is  the  recognition  made  upon  the  sale  of  the 
chesnut  mare.  This  is  either  true  or  it  is  not 
true ;  —  if  not  true,  there  is  an  end  of  the  credit 
of  the  witness — and  he  alone  deposes  to  it  — 
the  deposition  is  suspicious  in  its  whole  tone: 
if  true  it  is  exposed  to  a  suspicion  that  the  mat- 
ter was  fraudulently  held  out  in  order  to  work 
upon,  the  deceased  —  it  was  "  rather  a  valuable 
''  chesnut  mare,"  so  that  no  great  price  was 
giyen  —  she  was  a  favourite,  but  so  distressed  is 
Henry  Wyatt  that  he  is  obliged  to  part  with  her, 
because  **he  wanted  the  money."  Was  that 
true,  or  is  it  liable  to  the  suspicion  of  being  a 
false  pretence,  in  order  to  work  upon  the  de- 
ceased ?  Now  it  appears  by  the  accounts,  that 
of  the  rents  becoming  due  after  Michaelmas 
1820,  only  £250  had  been  remitted  before  the 
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deceased  went  down  in  June  1832,  and  only^ 
£050  in  the  whole. — Three  half  years  had  in- 
tervened— Lady-day  1821,  Michaelmas  1821, 
Lady-day  1822.    By  the  accounts    exhibited 
No»  5  and  6,  the  whole  rents  due  at  Michaelmas 
1810  appear  to  have  been  remitted  when  the 
account  was  settled  in  June  1820,  and  the  whole 
rent  due  Michaelmas  1820  had  been  remitted 
when  the  account  was  settled  in  July  1821 — ^and 
yet  in  June  1 822  only  £250,  and  in  August  only 
in  the  whole  £850 — so  that  of  the  rents  due 
Michaelmas  1821  (supposmg  nothing  to  have 
been  recdhred  on  the  half  year,  Lady-day  1822) 
there  was  a  balance  in  Wyott's  hai^  of  about 
£900 — it  could  hardly  therefore  be  true  that  he 
was  obliged  to  sdl  the  favourile  ch«nut  mare 
'^  for  want  of  m<mey."    This  story  lies  conse- 
quently imder  a  considerable  suspicion  of  being 
either  the  inventioii  of  the  witness,  or  the  cir- 
cumyention  of  the  executor  in  order  to  work 
upon  the  deceased's  weakness. 

The  other  circumstance  is  still  more  suspicious, 
that ''  his  money  should  not  go  to  those  damned 
nasty  stinking  bastards;"  for  the  witness  un- 
dertakes to  give  the  very  words — ^though  he  will 
not  venture  to  fix  time  or  place  —  whether  up 
stairs,  or  below  stairs  in  the  little  room.     Now 
no  other  witness  deposes  to  any  allusion  re- 
specting the  Sevemes  as  bastards.    Yet  the  exe- 
cutor has  pleaded  it  as  a  fact — has  inserted  it 
in  his  interrogatories,  —  has  introducecl  into  his 
answers  that  the  deceased  alluded  to  the  Far- 
mer's bastards,  when  he  gave  instructions  for  the 
codicil:  —  It  is  put  prominently  forward  in  jorder 
to  account  for  cutting  off  the  Sister.     Now  that 
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th^  are  bastards  is  not  the  fact — neither  Mr. 
nor  Mrs.  Severae  are  illegitimate  —  there  is  no 
evidence  that  either  of  them  was  ever  reputed  or 
even  supposed  to  be  bastard.  Mrs.  Barbara 
Ingram,  the  cousin,  who  is  very  intimate  and 
nearly  connected  with  them  never  heard  it  sug- 
gested:— On  the  twenty-first  interrogatory, 
Respondent  answers :  ^^  She  does  not  know,  has 
'^  never  heard,  and  has  no  reason  to  believe  that 
'^  either  Samuel  Amy  Seveme  or  his  wife  is  ille- 
"  gitimate  or  reputed  so  to  be." 

The  real  history  of  Mrs.  Seveme  is  stated  in 
Mr.  Seveme's  evidence  upon  the  twentieth  in* 
terrogatory :  ^'  Respondent  did  intermarry  with 
^'  the  daughter  of  a  Grentleman  Fanner  of  Barton 
«  and  Long  Compton,  an  estate  in  the  foraier  of 
**  which  was  his  own  property.  The  Father  of 
*'  the  respondent's  wife  and  her  mother  also  died 
''  when  she  was  young,  and  she  had  been  under 
**  the  care  of  the  late  Mrs.  Ann  Ingram  and  of 
*'  the  producent,  who  were  then  living  together 
''  at  httle  Wolford.  Mrs.  Ann  Ingram  was  not 
''  a  lady  of  considerable  fortune ;  she  had  a 
"  moiety  only  of  the  Little  Wolford  estate,  and 
^'  Mrs.  Barbara  Ingram,  the  producent,  was  at 
that  time  and  until  the  death  of  her  brother, 
Edward  Clopton,  a  lady  of  small  fortune. 
''  ^  Neither  the  respondent  nor  his  family  have 
^'  derived  any  property  real  or  personsd  fsDm 
"  Mrs.  Ann  Ingram  or  the  Producent,  except 
''  that  Ann  Ingram  left  him  a  gold  cup.'  Mrs. 
"  Mary  Ingram  did  die  oil  the  14th  of  December, 
''  1824.  She,  by  wiU,  bequeathed  to  him  and 
'^  his  children  specific  legacies  to  the  amount  of 
''  about  £2800 ;   and  in  the  October  ]^receding 
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''  her  death  gave  his  eldest  son  an  estate  worth 
"  £700  per  annum."  Here  then  is  the  real  fact 
proved :  and  as  to  this  declaration,  it  either  was  or 
was  not  made — ^if  not  made,  there  is  an  end  of  the 
witness — if  made,  how  came  the  deceased  thus 
impressed,  that  if  he  left  any  thing  to  his  Sister 
it  would  go  to  Seveme  and  ''  the  nasty  stinking 
"  bastards."  There  is  no  trace  in  the  evidence 
of  any  anger  or  disafiection  towards  Mr. 
Severne  before  the  deceased  arrived  at  Clopton 
House  —  even  afterwards  no  other  witness  hears 
of  it  than  this  Mr.  Lewes  —  but  Henry  Wyatt 
makes  it  his  case  and  his  witness  deposes  to  it. 
Does  not  this  circumstance  create  a  new  suspi- 
cion, that  this  was  an  artifice  resorted  to  in 
order  to  render  the  deceased  more  subservient 
to  the  wishes  of  Henry  Wyatt;  and  in  order 
that,  if  his  torpid  understanding  and  duU  atten- 
tion should  catch  the  object  of  this  codicil  when 
the  execution  should  be  gone  through,  his  mind 
might  be  impressed  with  a  feeling  which  would 
induce  him  to  acquiesce  in  its  contents?  His 
angry  *^  yes  yes,"  is  not  inconsistent  with  some- 
thing of  the  kind. 

But  there  are  two  other  circumstances  still 
further  exciting  suspicions  of  circumvention  and 
imposition. 

The  first  is — that  of  the  rents  received  from 
Miehaelmas  1820  to  November  1824  —  the  time 
of  his  death — four  years— only  £650  is  re- 
mitted to  the  Bankers  to  be  invested  according 
to  the  arrangement ;  and  Henry  Wyatt  sets  up 
a  donation  of  these  rents  by  the  deceased  in  his 
life  time,  because,  not  having  remitted  them,  he 
was  bound  in  some  manner  to  account  for  tlie 
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omission  of  following  up  the  arrangement.  In 
support  of  such  a  donation,  there  is  not  a  scrap 
of  paper — no  written  authority  to  Henry  Wyatt 
to  retain  it  —  no  letter  from  the  deceased  to  the 
Bankers  explaining  why  further  remittances 
were  not  made — even  Henry  Wyatt  omits  to 
send,  as  on  behalf  of  the  deceased,  any  such  ex- 
planation— at  least  there  is  no  suggestion  to 
that  effect  in  the  interrogatories.  Any  expla^ 
nation,  attempted  in  the  life-time  of  the  tes- 
tator, would,  perhaps,  have  been  dangerous — it 
might  have  led  immediately  to  some  inquiry 
into  the  matter,  and  to  an  investigation  of  this 
pretended  donation  and  of  the  state  of  the  de- 
ceased, by  the  Sister,  or  by  her  friend,  Mr. 
Seveme,  on  her  account.  Silence  was  safest: 
80  here  is  no  declaration  to  any  person — a  gift 
by  parol  only  is  alleged,  and  to  it  Henry  Wyatt 
alone  is  privy.  The  amount  is  £5000  or  £6000 
—  four  years'  rent  — ^Wyatt  rests  upon  the  dona- 
tion— he  will  not  charge  himself  with  those 
rents  in  his  inventory .  What!  does  an  Attorney 
and  Agent,  with  an  old  man  seventy-two  or 
seventy-three  years  of  age,  living  in  his  house, 
in  his  possession,  entirely  separated  from  his 
own  family,  who  has  never  done  any  one  act  of 
business  respecting  the  management  of  his 
estates  since  he  came  into  possession  of  them, 
accept  the  rents  and  profits  of  these  estates — 
^1500  a  year —  and  apply  them  to  his  own  use 
under  an  asserted  gift  by  parol,  and  yet  expect 
that  the  law  will  not  attach  great  suspicion  to 
such  a  transaction,  and  to  all  other  transactions 
between  him  and  the  deceased  respecting  his 
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property? — The  answer  is  too  obvious  and  tbe 
fact  is  not  without  its  weight. 

But  the  remaining  and  final  circmnstance  is 
still  more  direct  in  its  inference  —  the  conduct 
of  Henry  Wyatt  on  the  death  of  Mr.  Clopton. 
The  deceased  died  on  Saturday,  November  the 
20th,  at  5  o'clock. — On  Sunday  the  21st,  Henry 
Wyatt  writes  a  letter  to  Mrs.  Ingram  of  Then- 
ford,  the  cousin  of  the  deceased,  desiring  her  to 
communicate  to  Mrs.  Barbara  Ingram,  who  re- 
sided with  her,  the  death  of  her  brother — the 
party  deceased  —  Mr.  John  Clopton.  By  the 
evidence  of  the  Apothecary,  it  appears  that  the 
deceased  had  been  confined  to  his  bed  near  a 
month,  and  had  been  in  danger  a  week,  if  not  a 
fortnight — yet  no  sort  of  communication  was 
made  to  the  relations — to  the  Sister  and  cousin 
— who  were  residing,  within  twenty-five  miles  of 
Clopton  House,  at  Thenford — where  also  their 
friend  Mr.  Seveme  was,  who  might  have  gone 
over  to  see  the  deceased :  but  on  the  Sunday 
evening,  after  the  death,  Wyatt  writes,  announc- 
ing the  death  of  Mr.  Clopton  after  a  week's  ill- 
ness and  stating  that  he  was  sensible  to  the  last. 
This  is  not  very  correct  conduct :  it  is  suspi- 
cious, both  as  to  the  concealment  and  as  to  the 
falsehood  in  respect  to  the  length  of  the  illness ; 
— but  on  that  very  Sunday  evening  he  sets  off 
for  London  — -is  sworn  to  the  will  the  next 
morning,  Monday — gets  probate  under  seal  on 
the  Tuesday  morning  —  goes  immediately  to  the 
Bankers  and  obtains  possession  of  the  money 
there : — but  that  is  not  all — ^he  hastens  without  a 
moment's  loss  of  time,  to  the  Bank  of  England, 
and  attempts  to  have  all  the  stock  transferred 
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into  his  own  name,  but,  some  difficulties  occurr- 
ing  there,  he  does  not  succeed  and  that  object  is 
frustrated.  This  may  by  possibility  have  been 
the  mere  haste  and  eagerness  of  the  heir — or 
it  may  have  been  that  aware  that,  at  all  events, 
the  possession  of  the  property  would  give  him 
considerable  advantage  in  any  subsequent  con- 
test about  his  right  to  it,  he  endeavoured  to  se* 
cure  eveiy  thing  before  the  family  could  inter- 
pose :  but  this  conduct  has  a  still  more  unfa- 
vourable aspect,  and  carries  with  it  a  strong  ap- 
pearance of  a  consciousness  of  fraudulent  cir- 
cumvention, and  that  these  testamentary  instru- 
ments wUl  not  bear  investigation.  Snapping  a 
probate  (as  it  is  called)  is  always  considered  to 
create  a  suspicion  of  fraud.  In  the  case  quoted 
it  is  stated  by  Dr.  Calvert  that  Sir  George  Hay, 
in  Ousley  v.  Wells,  (a)  laid  the  foundation  of 
firaud  in  the  executor  amusing  the  next  of  kin  in 
order  to  prevent  the  taking  of  administration, 
till  he  had  obtained  probate — ''  it  showed  a 
nuUaJides:'' — here  it  is  stronger — he  writes  on 
Sunday  evening — he  knew  the  state  of  the 
CTOBS-posts  —  and  before  it  was  possible  that 
the  sister  could  enter  a  caveat,  he  gets  his 
probate — but  not  his  probate  only  —  he  has 
got  all  Ihe  ready  cash,  and  he  would  have  got  a 
transfer  of  the  fbnded  property,  if  it  had  stood  in 
the  name  of  Clopton,  instead  of  that  of  Ingram. 
Under  these  several  circumstances  of  suspi- 
cion— for  I  carry  it  no  higher — the  proof  of  the 
factum  is  insufficient.  The  capacity  of  the  de- 
ceased, though  not  intestable,  was  so  far  weak 
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(a)  Vide  supr^,  p.  398. 
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and  inactive  as  to  require  a  cautious  examina- 
nation  of  any  testamentary  act,  and  proof  beyond 
a  mere  formal  execution  —  direct  proof  that  the 
deceased  clearly  understood  and  freely  intended 
to  make  that  disposition  of  his  property  which 
the  will  purported  to  direct.  Added  to  the  diffi- 
culty arising  from  this  weakness,  it  is  a  wUl  in 
favor  of  an  Agent  and  Attorney — in  which  case 
the  law  is  jealous  of  influence  on  one  side  and  of 
blind  confidence  on  the  other:— the  instruc- 
tions, instead  of  being  given  by  the  deceased, 
cfome  from  the  parties  benefited,  and  the  will  is 
prepared  under  Richard  Wyatt's  directions — the 
codicil  by  Henry  Wyatt  himself :— the  execution 
of  both  instruments  passes  in  the  presence  of 
the  Executor — is  a  mere  formal  transaction, 
without  any  thing  to  probe  the  capacity  or  to 
supply  the  want  of  instructions:  —  the  sug- 
gested recognitions  are  insufficient  in  them- 
selves, and  were  made — if  made — at  a  time  when 
the  deceased  was  in  possession  of  the  Executor, 
under  his  influence,  and  exposed  to  any  impres- 
sions that  might  be  made  upon  his  mind. 

I  am  upon  the  whole  of  opinion  that  the  Exe- 
cutor's case  is  not  sufficiently  established  against 
all  the  presumptions  and  suspicions  that  attach 
to  it.  The  Court  therefore  pronounces  that  the 
Executor  has  failed  in  the  proof  of  the  will  and 
codicil ;  but,  as  actual  firaud  has  not  been  esta- 
blished, I  shall  give  no  costs. 
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IN    THE    GOODS    OF    HUGH    ROSS,  ^q^q 


9astbi( 
Term, 
On  Motion.  2ndSeuion 


Hugh  Ross,  late  of  Bloomsbury  Square,  died  Tb«  ^^^  ^}^^ 
on  the  30th  of  October,  1827,  leaving  a  Isister,  "?  ctpacityTiS 
six  nephews  and  a  niece,  (children  of  two  de-  S^a  Jnon.7nt) 
ceased  brothers)  who  would  be  entitled  to  his  ?**^"**  P™*i'** 

•  i«  •  m%  '"  com™®"  ">«'™ 

personal  estate  m  case  of  an  intestacy.     Three  ofapuperwru- 
of  the  nephews  were  minors,  and  the  niece  was  ud  oonfased; 
an  infant.     On  the  day  of  his  death,  the  de-  txT^^o^"' 
ceased,  in  the  presence  of  three  of  his  friends,  y^^^l^^*^ 
(one  of  whom  was  Mr.  Roberts)  and  of  his  medi- 
cal attendant,  expressed  a  wish  to  make  his 
Vill  and  requested  Mr.  Roberts  to  prepare  it 
from  his  dictation,  which  Roberts  did,  and  then 
read  the  will  over  to  him.    The  deceased  ap- 
proved it ;  and,  in  answer  to  a  question,  ''  if  he 
"  had  any  thing  more  to  add,"  replied,  *'  No,  that 
'*  is  all.''     A  pen  was  then  placed  in  his  hand, 
but  he  was  prevented  by  bodily  weakness  from 
signing  the  paper,  and  shortly  afterwards  died. 
These  four  gentlemen  had  made  an  affidavit  of 
the  facts ;   and  that  they  remained  with  Mr. 
Ross  till  his  death  :    they  also  stated  their  full 
belief  of  his  capacity,  and  that  he  perfectly  un- 
derstood the  contents  of  his  will. 

The  paper,  after  enumerating  property  to  whicb, 
the  deceased  considered  himself  entitled,  and. 


In  the  Goods 
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1828.      giving  various  legacies ;  among  others,  £500  to 
EA8TER      each   of  his  three  eldest  nephews — James — 
2n7wioo.    Alexander  M*Kenzie — and  Hugh,  with  his  gold 
watch  and  appendages  to  Hugh, — bequeathed 
oy         "  to  Mrs.  Hugh  Mcintosh  twenty  guineas,  and 
"  the  remaining  sum  to  his  nephew  Hugh  Ross, 
"  on  his  attaining  the  age  of  twenty-two  years." 
It  then  appointed  an  executor  with  £30  for  a 
ring,  and  gave  to  Mr.  Roberts  fifteen  guineas 
for  a  ring  and  seals ;  and  there  were  some  other 
small   legacies;  but   there  was   no  residuary 
clause. 
The  personal  property  was  about  £2,500. 
The  deceased's  sister,  and  the  three  minors, 
and  the  infant,  whose  interests  were  alone  af- 
fected by  this  paper,  consented  to  probate  in 
common  form :   the  consent  of  the  infant  was 
by  her  mother  and  guardian. 

The  King's  Advocate  moved  for  probate. 

Per  Curiam. 
When  this  paper  was  written,  the  deceased 
was  in  extremis :  the  paper  itself  is  confused  : 
it  would  be  dangerous,  on  a  mere  affidavit  of 
capacity  and  final  intention,  to  decree  probate 
of  it  in  common  form,  especially  as  it  affects  the 
interests  of  minors  and  an  infant,  whose  con- 
sent is  not  sufficient. 

Motion  rejected. 
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AKERS   V.    DUPUY. 

1828. 

Eastbs 

On  Motiofi.  tbem, 

2iid  SeuioD. 


Edmund  Fleming  Akers  died  on  the  16th  AdminbtraUoo 
of  February,  1821 ;  and  of  his  will  and  codicils  tSt^'h^^H!!^ 
appointed  Richard  Walter  Forbes  and  Isaac  SiJJtehtito 
Diipuy  executors  and  residuary  legatees  in  oeisedbjthe 
trust.  The  deceased  left  a  widow  and  one  child,  uTthe  m?th«r 
an  infant,  who  was  to  take  two  third  parts  of  Jl^cJJSe^oS?' 
the  residue  of  the  testator's  personal  estate,  '••woirj  lei^- 

.     .  1  /•  ,        tee  with  mother 

upon  his  attaining  the  age  of  twenty-one ;  the  minor,  edmiiiis. 

...t.j  1    A.  J.  J  -LI         tration  de  ftoait 

remaiiung  third  was  left  to  a  grandson  when  he  mom,  decreed  to 
should  attain  the  same  age.     Forbes  renounced  ^r  h^rbl^t^"' 
probate  and  administration,  and  Dupuy  being  ^^^J^ 
abroad  was  cited,  after  which  administration  abroad  bebg 
was  granted  to  Mrs.  Akers,  the  widow  (as  the 
mother  and  guardian  of  the  infant)  for  his  use 
and  benefit  until  he  should  arriYe  at  twenty-one. 
The  infant  died  in  1822 :   by  his  death  the  ad- 
ministration ceased,  and  the  widow  became  en- 
titled to  a  share  of  the  lapsed  residue ;  and,  in 
order  to  supply  a  personal  representatiye  to  the 
testator's  estate,  she  had  caused  a  second  decree 
to  be  served  on  the  agents  of  Mr.  Dupuy  (resi- 
dent in  tlie  West  Indies)  and  on  the  Royal  Ex- 
change. 

Upon  an  affidavit  to  this  effect,  Dodson^  for 
the  widow,  applied  for  administration  with  the 
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will  and  codicils  annexed  of  the  unadministered 
effects  of  Edmund  Fleming  Akers. 

Per  Curiam. 
The  widow  is  now  a  residuary  legatee — the 
grandson  is  stated  to  be  still  a  minor  —  about 
ten  years  of  age — so  that  a  third  part  of  the  resi- 
due is  not  yet  vested.  Let  administration  pass 
to  the  widow. 

Motion  granted. 


IN   THE  GOODS  OF    LIEUTENANT-COLONEL    READ. 


O9  Motion. 


The  Court  at  The  dccoased  was  Deputy  Quarter  Master 
oompetADtjarif-  General  of  the  Forces  in  India.  On  the  17th 
^tod^rofa^ul  of  September  1827,  probate  was  granted  at  Ma- 
l^^i^le^L!'  dras,  to  his  widow  as  the  sole  legatee,  and  as 
tee  ud  ooD-     constructive  executrix  of  his  will.  The  will  con- 

strnotife  exeon-  _     , 

triKofuiDfor-  tamed  these  passages  : — 

l!7ueh^|[^ter  "  The  Httlc  property  I  possess  being  in  house- 

"^tSJd^^thii  "  ^^^  goods,  plate,  carriages,  horses  &c.  I  give, 

coDrt,ooiiiider.  "  aftCT  all  my  just  debts  in  Madras  are  paid,  to 

tile  ciroomttu.  "  my  dcarfy  beloved  wife  Lydia  to  apply  and 

mty*biriu^  "  dispose  of  as  she  may  think  proper." 

on,to  proTe  the  ^^j  coucluded  iu  thcsc  tenus :  — 

paper  ptfrtesteffy 

or  that  the  grant  «<  I  refrain  from  separating  into  small  parcels 
S'from'wiu  "  the  little  property  that  may  arise  from  the  sale 
IlSfbtSr.**"  "  of  my  effects,  but  wish  my' dear  and  affec- 

with  the  paper  annexed  to  her,  as  relict  and  prinoipal  legatee,  on  giWog  ■eeorltj. 
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*'  tionate  wife  may  enjoy  the  whole,  after,  as  I       id28. 
*'  before  said,  my  just  debts  in   Madras  are      bastbr 


JLushingtan  moved  for  probate  as  granted  at         of 
Madras.  'i^""ir.\T 


Cql.  Rsad. 


Per  Cunam. 

The  deceased  died  on  the  21st  of  August, 
1827,  leaving  a  widow,  and  two  daughters  by  a 
former  marriage.  The  will,  of  which  probate  is 
asked,  is  not  executed,  nor  is  the  date,  except  of 
the  year  1827,  filled  up ;  blanks  being  left  both 
for  the  day  and  the  mcmth :  there  is  also  the  word 
^'  witnesses"  but  of  course  it  is  not  attested. 

This  Court  however  must  presume  that  the 
Court  of  competent  jurisdiction  at  Madras  acted 
properly  in  granting  probate  of  this  paper  as  a 
valid  instrument,  and  had  evidence  before  it 
accounting  for  the  want  of  execution  and  other 
imperfections :  but  I  think  it  is  very  doubtful 
whether,  according  to  the  true  construction,  the 
widow  is  **  sole  legatee  and  constructive  execu- 
'*  trix :"  for  the  deceased,  when  he  wrote  this 
will,  was  not,  as  it  seems,  apprized  that  he  had 
any  property  in  England  to  dispose  of,  whereas 
he  had  £330  in  his  agent's  hands.  It  is  pos* 
sible  that  the  wife  may  yet  be  called  on  at  Ma- 
dras to  prove  .this  will  in  solemn  form  of  law,  or 
that,  firom  the  decree  already  made  there,  an 
appeal  to  the  King  in  council  may  be  prosecu- 
ted by  the  daughters  of  the  former  marriage. 
My  difficulty  therefore  in  granting  probate  to 
the  widow  as  ''  constructive  executrix"  is,  that 
she  would  in  that  character  be  exempted  from 
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18S8.       giving  security ;  but  I  see  no  objection  to  allow 

baitbe      administration  with  the  paper  annexed  to  pass 

3ii7s^^.    *^  ^^'  ^  "  relict  and  principal  legatee/'  on  her 

—       ^Ting  security.    There  is  some  difficulty  in 

"  ^  OF         varying  the  form  of  the  grant,  but  yet  there  is 

"S^R^r  still  greater  difficulty  the  other  way. 

It  is  not  fully  decided,  whether  this  Court  is 
bound,  in  all  cases  and  under  all  circumstances, 
to  follow  the  grant  of  probate  made  by  a  Court  of 
competent  jurisdiction.  India  stands  in  a  very 
peculiar  relation  to  this  country,  and  instances 
are  every  day  occurring  when  this  Court  is  called 
upon  to  decree  probates  on  exemplified  copies 
of  willsy  proved  in  that  country,  not  always  in 
the. forms  nor  according  to  the  rules  which  are 
recognized  by  our  domestic  tribunals.  The 
more  numerous  however  these  instances  are  the 
more  important  becomes  the  consideration  whe* 
ther  seme  remedy  should  not  be  provided,  and 
whether  the  object  would  not  best  be  attained 
by  a  short  act  of  Parliament.  It  may  be  said 
that  there  is  an  appeal  to  the  King  in  council 
from  the  decisions  of  these  various  Indian 
Courts : — it  may  often  however  happen  that  but 
a  very  small  part  of  the  property  is  in  India 
where  yet  the  party  may  be  domiciled,  and 
then,  according  to  the  present  practice,  the  pro- 
bate in  India  would  still  r^ulate  the  grant  here. 
In  such  cases  therefore  the  party,  in. order  to 
obtain  that  to  which  he  is  justly  entitled,  and 
which  he  would  naturally  obtain  if  this  Court 
might  follow  its  own  rules,  would  be  compelled 
to  go  to  a  large  expence  in  appealmg  to  the 
Privy  Council  from  the  irregular  decision  of  a 
Court  that  has  only  original  jurisdiction  over  a 
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small  part  of  the  effects,  but  which,  by  a  sort  of       1B28. 
courtesy,  eventually  regulates  the  whole.     It  is      easter 
an  evil  for  which,  I  think,  some  legislative  re-    ^nls^n. 
medy  should  be  provided,  and  which  I  recom-        — 
mend  to  the  consideration  of  those  Gentlemen  at         of 
the  Bar  whose  attention  may  have  been  more    col"rbad. 
immediately  directed  to  such  matters. 

In  the  present  case  I  decree  administration 
with  the  will  annexed  to  Mrs.  Read  as  the  xelict 
and  the  principal  legatee,  the  usual  security 
being  given. 


IN  THE  GOODS  Ot^  WILLIAM  HINCKLEY. 


On  Motion. 


Lushington  moved. 

Per  Curiam. 
The  deceased's  will  contains  no  executor,  nor  AdminiBtntioD 
residuary  legatee ;  it  has  only  bequeathed  some  Iwoh*w!!fno^'' 
small  le&acies.    He  died  in  February  last,  and  «»«»«« »orn»- 
has  left  a  grandmother  and  two  aunts — her  umexed^da- 
daughters.    The  aunts,  as  legatees,  now  apply  anDUofthede- 
for  administration  with  the  will  annexed ;  and  SJ^I^^mf  12^ 
they  state,  in  an  affidavit  jointly  with  a  medical  ^^,^J^^ 
man,  that  the  grandmother  is  ninety  years  of  theimtofkiB 
age,  and  incapable  of  taking  the  administration,  iii^tj  ym  or 
Upon  this  affidavit  the  Court  grants  the  admi-  ^Si^  ^^' 
nistration  to  the  aunts,  who  are  interested  as 
legatees,  and  as  the  next  of  kin  of  the  grand- 
mother. 

Motion  granted. 
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SndSMiioB. 


TN  THE  GOODS  OF  THOMAS  VANHAGEN. 


On  Motion. 


A  paper  htTing 
•D  ftttei tation 
olaate  in  the 
plural  namber 
bat  onl  J  one 
witncM  and  tba 
date  of  tb«  year 
written  OB  an 
orainre:  ^on 
affidarit  of  tbe 
ezeontor  to  a 
reoognition  and 
from  tbe  attest- 
ing witness  to 
tbe  time  and  in- 
tention of  ex^ 
ovtbg)  probate 
of  soob  paper, 
in  common  form, 
decreed,  tboagh 
one  of  foar  per- 
sons entitled  in 
distribation  re- 
fused to  con- 
sent ;  bnt  bad 
entered  no 
caveat. 


Thomas  Vanhagen  died  on  the  10th  of  Janu- 
ary 1828.  His  will,  in  his  own  hand  writing, 
was  dated  on  the  9th  of  October,  one  thousand 
eight  hundred  and  twenty-three,  and  was  at- 
tested and  signed  as  follows :  — 

In  presence  of  us  who^  Thomas  Vanhagen. 
have  at  his  request  sign-  >  (L.S.) 

ed  our  names  as  under.   3  John  Weaklen. 

The  deceased  left  his  property  to  his  widow, 
who,  with  three  sisters,  was  alone  interested  in 
case  of  an  intestacy :  two  of  the  sisters  had 
signed  a  proxy  of  consent,  but  the  other  refused. 
The  widow  and  Mr.  Hine — a  solicitor  and  son- 
in-law  to  the  deceased — ^were  the  executors; 
and  Hine  had  made  an  affidavit  as  to  a  recog- 
nition of  the  will  of  the  testator  a  short  time 
previous  to  his  death. 

Jbushington  moved  for  probate  to  the  execu- 
tors, pointing  out  the  informality  that  there  was 
an  attestation  clause  in  the  plural  number,  with 
only  one  subscribed  witness. 
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Per  Curiam. 
From  the  appearance  of  the  paper,  and  from 
the  position  in  which  the  names  of  the  deceased 
and  of  the  witness  are  placed  with  relation  to 
the  attestation  clause,  it  would  seem  that  the 
deceased,  at  the  time  that  these  names  were 
subscribed,  had  no  intention  of  having  more 
than  one  witness.(a)  The  chief  difficulty  is  that 
the  executors  have  not  brought  in  an  affidavit 
of  the  attesting  witness —  that  the  deceased  in- 
tended, what  was  done  at  the  time  the  witness 
subscribed  it,  to  be  an  effectual  execution  of  the 
paper  as  his  will :  for  I  observe  that  the  word 
"  tiiree  "  is  written  on  an  erasure.  On  a  satis- 
factory affidavit  upon  this  point,  the  Court  will 
decree  the  probate,  since  no  caveat  has  been 


1828. 

Eastbe 

Term, 

2Dd  Sestioa. 

In  the  GooiM 

OF 

Thomas 
Vahhaobn. 


(a)  IN  THE  GOODS   OF  OEOROE  WINOFIELD   SPARROW.  1838. 


On  Motiam. 


Baiter 

Term, 

Srd 


The  deceased  died  in  April,  1828.  He  left  a  will  and  codi- 
cil. The  wiQ  was  regularly  executed  ;  but  the  codicil  dated 
in  Febmaiy,  1824,  which  he  had  written  at  the  foot  of  the  will, 
with  a  clanse  t^  attestation — '*  in  the  presence  of  mm  "  was 
(Nily  attested  by  Mr.  Denton  the  deceased's  solicitor.  He  was 
dead ;  but  an  affidavit  was  exhibited  by  Mr.  Briggs,  his  exe- 
cutor, (who  was  also  a  solicitor,  and  who  had  found  the  will 
aiid  Codicil  among  Denton's  papers)  stating,  that  Mr.  Sparrow 
had  in  February  last,  some  time  after  the  death  of  his  solicitor, 
seen  and  inspected  these  testamentary  papers,  and  .had  left 
them  in  his  possession,  saying,  "  he  would  call  again,  and 
"  alter  his  will  and  codicil ;"  but  he  never  came. 

The  Court — upon  .this  affidavit,  on  motion  by  Luskingtan — 
granted  probate  of  the  will  and  codicil . 

Motion  granted. 


PnbaleiB 
moil  fem  do- 
ortedof  ap«p«r 
With  u  attMte^ 
tioBolsBM  in 
the  plunlnmB* 
barandoBljoBe 
wHmm,  OB  afi- 
davit  of  OB  im- 
plied rooogai* 
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1828. 

EASTBft 

Term, 
SodSessiM. 

In  the  Goops 

OP 

Thomas 

Vanhaoen. 


entered  by  the  sister  who  declines  to  giye  her 
consent ;  and  a  recognition  of  the  will  is  sworn 
to  by  the  executor. 


On  the  3rd  Session,  an  affidavit  from  the  at- 
testing witness  having  been  filed,  fixing  the  date 
of  the  will  and  stating  his  belief  that  it  was  the 
intention  of  th6  deceased  to  execute  it  at  the 
time  it  was  subscribed,  the  Court  decreed  pro- 
bate to  the  executors. 

Motion  granted. 


PICKERING   AND    PICKERING   V.    PICKERING. 


1828. 

Bastes 

Term, 

8rd  Session. 


On  Motion. 


dthamuwm 
Willi  •  iPiH  u* 
iMX6d»  is  wUeh 


tor,  gnafsd  «6 
OM   of  two 
Isgstoes,  a  do* 
oroo  with  ialtBl- 
ation  having 
issued  in  thsir 
joint  nanes 
against  the  re- 
siduary legatee ; 
the  sureties  jus- 
tiffing  in  toe 
amount  of  the 
turpi  us  bejond 
the  interest  of 
the  one  legatee 
or  (on  a  proxj 
of  oonsent  from 
the  other)  be- 
yond their  joint 


Charles  Pickering  died  in  1814.  He  left  a 
widow,  a  son,  and  two  daughters,  Sarah  and 
Sophia  Pickering.  By  his  will  he  made  his 
wife  universal  legatee  for  life,  and  upon  her 
death,  he  gave  to  each  of  his  daughters  £1000, 
and  the  residue  to  his  son ;  but  appointed  no 
executor.  On  the  3d  of  May,  1814,  the  widow 
took  administration,  with  the  will  annexed,  in 
the  sum  of  £3500 ;  and,  upon  her  decease,  the 
son — being  on  military  service  in  the  East 
Indies — was  cited  witli  a  decree  to  show  cause 
why  administration  de  bonis  non  should  not 
be  granted  to  Sarah,   and  Sophia,   Pickering, 

ittterssts,  and  an  affidavit  of  no  outstanding  debts  being  made. 
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jainthf^  as  legatees.    This  decree  with  intima- 
tion was  duly  served. 

Haggard  now  prayed  the  administration  to 
be  decreed  to  Sarah  Pickering,  singly,  upon  a 
statement  that,  since  the  issuing  of  llie  decree, 
the  other  sister  had  been,  and  still  was,  danger- 
ously ill.  He  further  moved,  after  mentioning 
that  the  testator's  debts  had  been  discharged, 
that  the  sureties  might  justify  in  the  amount  of 
the  residue  only,  first  deducting  the  amount  of 
the  legacies  to  the  two  sisters. 

Per  Curiam. 
TfaeCofurt  will  allow  this  administration  to 
pass,  in  the  form  now  asked ;  but  It  will  first 
require  either  a  proxy  of  consent  from  the  sister, 
or  else  that  security  should  be  given  to  cover  the 
£1000 — the  amount  of  her  interest  —  as  well 
as  the  surplus.  An  affidavit  should  also  be  ex- 
hibited that  there  are  no  creditors. 
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1828. 

Easter 

Term, 

Srd  Seuioo. 

PlOKERINO 
V. 

Pickering. 


Motion  granted. 
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COOPER  t;.    DERRIENNIC    AND   OTHERS. 


1828. 


Easter  . 

Term,  On  MotlOfl. 

trdSetsioB. 


A  ugmtoe—  JoHN  Courtoy  died  OH  the  8th  of  December 

htd  beeopiJd  1818.    On  the  7th  of  January  1819,  his  will  and 

iTn'^I^M  codicil  were  proved.     On  the  3d  of  November 

without  niMs-  1827,  a  decree  issued,  under  seal  of  the  Prero- 

ing  —  allowed  '  ,  ' 

to  be  le-pio-     gative  Court  (at  the  instance  of  William  Henry 

dooed  OB  hie        ^  /•     i  •    •  «• 

•ad  the  exeon-  Cooper — cxocutor  01  the  surviving  executor  of 
Sd  iS^?"'  Courtoy)  citing,  among  others,  Mary  Derriennic, 
ftndoD  the  latter  — (residcut  iu  Francc)  the  sole  person  entitled 

depoaitingio  ^  -^  \ 

the  registry,  to  to  the  deccascd  s  estate  under  an  intestacy,  —  to 

•bide  the  itsiie  ^m  .•■■,  j     i  i  i  •  i 

of  the  oaoae,  a  SCO  the  Will  propouudcd  aud  proved  in  solemn 
tolr  "Sr*  form  of  law.  Upon  the  return  of  the  decree,  the 
legaejr.  -^j  and  codicil  were  propounded  in  a  common 

candidity  and  the  three  subscribing  witnesses 
examined.  .  On  the  first  session  of  Easter  Term, 
an  appearance  was  given  for  Mrs.  Derriennic 
and  the  cause  was  concluded :  it  was  then  dis- 
covered by  the  Proctor  for  Mrs.  Derriennic, 
that  William  Giles— the  deceased's  attorney — 
drawer  of,  and  a  subscribing  witness  to,  the 
will,  under  which  he  had  a  legacy  of  £300— had 
been  examined  without  giving  a  release.  The 
legacy  with  interest  had  been  paid  to  him,  in 
April  1824,  under  an  order  of  the  Court  of 
Chancery ;  and  he  stated,  in  his  affidavit,  *'  that 
''  at  his  production  and  examination  as  a  wit^ 
''  ness  in  this  cause,  the  circumstance  of  his 
''  being  a  legatee  in  the  will  was  omitted  to  be 
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"  mentioned  or  alluded  to  by  him  or  by  any 
"  other  person ;  and  that  in  consequence  thereof 
"  no  release  or  discharge  in  respect  thereto  was 
"  then  given ;  but  that  neither  at  the  time  of  his 
^*  production  or  examination  as  a  witness,  as 
"  aforesaid,  had  he  any  interest  whatever  under 
"  the  will  or  codicil  propounded,  or  any  claim 
"  upon  any  person  whomsoever  touching  the 
"  said  legacy." 

An  application  was  now  made  to  the  Court  to 
rescind  the  conclusion  of  the  cause  in  order  that 
William  Giles  might,  on  giving  a  release,  be 
re-produced  as  a  witness,  and  again  repeated  to 
his  deposition. 

In  support  of  the  motion  Lushingtan  and 
Addams  —  who  mentioned  the  case  of  Peachey 
and  Merricks  v.  Woodyer,  before  Dr.  Calvert, 
as  decisive  of  the  question,  (a) 

PhilUmare  and  Haggard  contr^^ 


1828. 

Easter 

Term, 

3rd  SesaioB. 

Cooper 

V. 

Derribnnic. 


(a)  The  editor  has  been  favoured  with  a  notice  of  this  case. 
It  was  a  caase  of  proving  in  solemn  form  the  will  of  Charles 
Moxon  :  and  was  promoted  by  Dame  Elizabeth  Peachey  and 
Elizabeth  Merricks,  the  cousins  german  and  only  next  of  kin  of 
the  deceased,  against  Richard  Woodyer  the  e&ecutor :  and  at 
the  hearing,  an  objection  was  taken  by  Dr.  Wynne  and 
lyt.  Scott  to  the  testimony  of  Ann  Ives,  (a  legatee  under  the 
will>  who  had  received  her  legacy  and  given  a  release  to  the 
executor)  on  the  ground,  that  she  might  be  compelled  to  re- 
fynd  her  legacy ;  that  the  release  came  from  the  wrong  party ; 
that  it  should  have  been  given  by  the  executor  in  order  to  re* 
lease  the  witness  from  all  future  possible  demands. 

Dr.  Harris  and  Dr.  NichoU,  on  the  other  side,  argued  that 
the  executor  could  never  compel  Ives  to  refund;*  that  the 
legacy  bad  been  paid  for  the  purpose  of  making  her  a  witness, 

*  See  the  oMes  apon  this  point  ooUeoted  in  White's  edition  of  Roper  on 
L^gaeiee.    Vol.  I.  p.  896. 

VOL.  I.  K  K 


Pirerog^. 

1788. 

18th  Jane. 
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Easter 

Term, 

Srd  Seuioii. 


COOPBE 

V, 

Derkiennic. 


Prerog. 

1827. 

10  Febniarj. 


2  Vera.  472. 


Per  Curiam. 
The  Court  granted  the  motion,   remarking 
that  interrogatories,  on  the  part  of  Mrs.  Der- 
riennic,  might  be  administered,  (b) 

The  following  order  was  made :  — 
The  Court  rescinded  its  order  assigning  the 
cause  for  sentence  on  the  second  assignation, 
and  gave  leave  that  William  Giles  be  re-pro- 
duced for  the  purpose  of  being  re-sworn  and  re- 
repeated  as  a  witness ;  a  release  under  the  hand 
and  seals  of  the  said  W.  Giles  and  W.  H. 
Cooper,  and  also  the  sum  of  £400,  to  abide  the 
issue  of  the  cause ,  being  first  brought  in . 

Note.  —  This  sum  of  £400  was  deposited  in 
order  to  obviate  any  possibility  of  claim  by  the 
residuary  legatee  under  a  prior  will,  in  case  the 
will  propounded  should  be  set  aside. 

and  that  she  had  perfonned  her  coDtract  by  being  a  witness  : 
the  executor  had  therefore  received  his  consideration. 

The  Court  (Dr.  Calvert)  admitted  the  evidence,  and  observed 
—  it  was  usual  so  to  do,  though  the  books  rather  incline  the 
other  way.* 

(6)  In  Booth  and  Hannam  v.  Hurd,  on  its  being  alleged  that 
Charles  Read,  an  executor,  had  renounced  previous  to  his 
examination  as  a  witness ;  the  Court  on  this  day  permitted  a 
release  to  be  brought  in  of  his  kgacy  of  £100.  as  execijtor 
(bequeathed  to  him  if  he  undertook  the  executi<>n  of  the  will) 
and  on  the  same  being  brought  in,  that,  he  might  be.reproducod 

as  a  witness,  and  again  repeated  to  his^depoqilibon. 

.'  -  - 

In  Callow  V,  Mince,  &  witness  was  examined  before  the 
hearing  whilst  she  was  interested,  but  after  the  hearing  sb^  re- 
leased her  interest,  and  was  examined  again  before  the  master. 
Her  depositions  before  the  master  were  allowed  to  be  read.  — 
See  also  Needham  v.  Smith.    2  Vem.  463. 

ft 

*  Vide  HarriB'  Jattiniao,  lib.  2.  tit.  10.  s.  II.  notit. 
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IN  THE  GOODS  OF  CHARLES  BRODERIP. 


1828. 


r\         mjr      •  BA8TER 

On  Motion.  term, 

4th  Sesfion. 


The  deceased  died   on  the   14th  of  April,  P«b»te,iii 
1828,  a  bachelor,  leaving  two  brothers,  William  ^TwJ'Ja^' 
and  Francis  Broderip,  his  only  next  of  kin,  and  ^tS^'J*^^ 
the  sole  persons  entitled  to  his  personal  estate  ^^l^[^^i^ 
in  case  of  an  intestacy.  aeoonntuig  for 

The  deceased  had  occupied  apartments  at  the  8ho^that° 
Salopian  Hotel,  Spring  Gardens,  for  upwards  So'/^Temlo" 
o{  three  years  previous  to  his  death ;  and  on  the  op««*«- 
9th  of  April,  while  in  bed,  he  requested  Mr. 
Williams  —  his  intimate  acquaintance  to  give 
him  pen  ink  and  paper  for  the  purpose  of 
making  his  will,  by  which,  he  said,  *'  he  should 
"  secure  to  Colonel  Joseph  D'Arcy  the  whole  of 
*'  his  property  by  constituting  him  sole  executor 
"  and  residuary  legatee."  The  deceased,  having 
written  his  will  to  the  extent  of  nearly  two  sides 
of  a  sheet  of  letter  paper,  was  obliged  from  ex- 
haustion to  stop,  observing,  at  the  time,  ^'  that 
^'  he  should  complete  it  when  his  strength  was 
•*  sufficiently  restored:"  he  then  sent  for  Mrs. 
Holland  — the  mistress  of  the  hotel  —  and  her 
daughter;  and  upon  their  coming  to  his  bed- 
side, he  requested  them  to  bear  witness  that 
the  paper,  which  he  had  just  written  in  the  pre- 
sence of  Mr.  Williams,  was  his  will ;  that  he 
then  deposited  it  in  a  purple  portfolio,  and  that 

K  K  2 
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1828.       he  appointed  Colonel  D'Arcy  sole  executor,  and 

Easter       residuajy  legatee.      Upon    their  quitting   the 

4tJ|"^i'o„.     room    he   requested  Williams    to    commit    to 

paper  the  purport  of  such  his  communications, 

OF         and  to  insert  some  directions  as  to  his  funeral ; 

Charles 

broderip.  when  this  was  done,  the  deceased  further  begged 
him  to  take  it  down  stairs  —  to  read  it  over  to 
Mrs.  Holland  and  her  daughter — to  obtain 
their  signatures,  and  deposit  it  with  Mrs.  Hol- 
land, as  instructions  for  her  till  the  arrival  of 
Colonel  D'Arcy  from  Ireland.  It  appeared  fur- 
ther, that,  on  the  12th  of  April,  the  deceased 
read  over  what  he  had  written  on  the  sheet  of 
paper  to  Mrs.  Holland  and  her  daughter,  re- 
peated his  intention  in  respect  to  Colonel 
D'Arcy,  and  expressed  his  conviction  that  the 
paper  would  take  effect  as  his  will.  He  made 
similar  declarations  to  the  waiter  of  the  hotel. 

Lushington  —  on  an  affidavit  of  the  above 
facts,  and  on  a  proxy  of  consent  from  the  de- 
ceased's brothers,  moved  for  probate  of  the  two 
papers,  as  together  containing  the  will  of  the 
deceased,  to  be  granted  to  Colonel  D'Arcy. 
The  property,  he  said,  would  scarcely  cover  the 
debts,  funeral,  and  testamentary  expences. 

Per  Curiam. 
The  affidavit  fully  states  a  case  that  would 
entitle  these  papers  to  probate,  if  the  executor 
should  be  called  upon  to  prove  them  in  solemn 
-  form  of  law ;  and  with  the  consent  of  the  two 
brothers  —  the  only  persons  interested  under  an 
intestacy  —  the  Court  has  no  difficulty  in  de- 
creeing probate  to  Colonel  D'Arcy. 

Motion  granted. 
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IN    THE    GOODS    OF    JAMES    HARDSTONE.  £828. 


Bastbr 

Tbrm, 

4Ui  SeuioD. 


On  Motion. 


The  deceased  of  his  will  appointed  David  od  reDimoUtbii 
Jones  and  his  wife  Mary  Ann  Hardstone,  exe-  tor?S^Jc^ 
entors,  and  residuary  legatees  in  trust ;  and  his  rdrntohrtSSSl 
daughter  residuary  legatee.     He  died  in  1826.  ''«t^«waiMi- 
Mr.  Jones  had  renounced ;  and  it  appeared  that  jutif/ing  Moa. 
Mrs,  Hardstone  was  a  lunatic  under  confine-  SlITghtCT— the 
ment,  and  that  there  was  no  committee  of  her  J^^17riT 
person  or  estate.  ^  '»»^J  ^^ 

Lushington  applied  for  letters  of  administra-  the  other  exe- 
tion  with  the  will  annexed  to  be  granted  to  the  ^^^' 
daughter  (during  the  lunacy  of  the  executrix) 
without  the  sureties  in  the  bond  justifying.  He 
admitted  the  motion  was  rather  out  of  tlie  usual 
course ;  but  that  to  grant  it  would  be  for  the 
benefit  of  the  lunatic :  he  further  stated  that  in 
consequence  of  the  daughter's  minority,  ^hich 
only  very  recently  ceased,  no  one  had  been  will- 
ing to  administer  to  the  effects,  and  that  she 
was  unable  to  procure  the  necessary  affidavit  oC 
j  ustification .  The  property  consisted  of  a  policy 
of  insurance  for  £1500,  and  a  sum  due  from  the 
business,  in  which  the  deceased  had  been  a^ 
partner. 


In  th£  Goods 
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1828.  Per  Curiam. 

eastbe  It  is  quite  impossible,    under  the   circum- 

4th^sei!!aon.    stouces  of  this  motion,  that  the  Court  can  de- 
viate from  its  ordinary  rules ;  nor,  evto  if  It  had 
OP      "  the  authority,  could  It  safely  make  the  grant 

hardstone.  without  requiring  the  securities  to  justify.  Sup- 
pose for  instance  this  young  woman  should 
marry  and  the  whole  property  be  dissipated, 
what  remedy  could  be  afforded  to  the  mother  ? 
No  reason  is  assigned  for  the  renunciation  of 
Mr.  Jones  the  executor ;  nor  is  the  Court  in- 
formed that  any  obstacle  exists  to  the  formal 
appointment  of  a  committee,  to  whom  the  ad- 
ministration for  the  use  of  the  widow  would  re- 
gularly be  granted ;  or  the  administration  might 
go  to  the  daughter  as  residuary  legatee,  but  in 
that  case  the  sureties  woidd  be  required  to  jus- 
tify. At  all  events  the  Court  is  bound  to  reject 
the  present  application. 

Motion  refused. 


SMBeKeBOBaB 


IN    THE    GOODS    OF    JOHN    DUNN. 


On  Motion. 


The  deoeued 


.-.-«,«-^  John  Dunn,  late  of  Bedford  Street,  Co  vent 
haVbg,  between  Garden,  died  on  the  22d  of  April  1827.     He  left 

ioitrnottoos  for,  ^-.    •        •        •.         >  -i  -■  i 

udtbeexeca.  a  SOU,  a  Major  m  the  Army,  and  two  daughters. 
£uTe!;i  to1!b  On  the  7th  of  February  preceding  he  called  at 
Jf^Mtotitl^'  the  house  of  Mr.  Otty well  Robinson ;  and  gave 
import  to  be  pat  him  Verbal  and  written  instructions  for  his  will : 
probate  thereof  a  draft  was  accordiugly  prepared,  read  over  to, 
JX^iiS  ^e  a^d  approved  of  by,  the  deceased.     On  the  6th 

formal  iiiitniiiieDt>  containijig  the  lut  will  of  the  deoeaf  ed. 


IM  tbeGoom 
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of  Maich,  the  deceased  delivered  to  Mr.  Robin-      ^Q^* 
s6n  a  paper  sealed  up  in  the  form  of  a  letter  and      eastbT 
superscribed,  "  Major  Dunn,  by  favor  of  O.  Ro-    ^JSiHooB. 
"  binson  Esq.  Argyle  Street,"  which  he  desired 
might  be  put  with  his  will.  On  the  11th  of  April         «' 
the  deceased  executed  his  will;  when  it  was 
sealed  up,  and  together  with  the  letter,  enclosed 
in  an  envelope  by  Mr.  Robinson,  in  whose  pos- 
session it  remained  until  the  Testator's  death  ; 
when  the  same  was  opened  by  Mr.  Robinson  in 
Major  Dunn's  presence,  who  himself  read  the 
letter,  but  without  imparting  to  any  one  its  con- 
tents.   Major  Dunn,  the  sole  executor  and  resi- 
duary legatee  under  his  father's  vrill,  proved  it 
on  the  13th  of  October ;  the  letter,  however,  he 
did  not  prove,  though  it  contained  bequests  of 
difierent  annuities,  which  he  regularly  paid,  (a) 
In  the  month  of  December  Major  Dunn  was 
accidentally  killed :  he  died  intestate,  leaving  a 
a  widow  and  one  infant ;  and  on  the  9th  of  Ja- 
nuary 1828,   letters  of  administration  of  his 
effects  were  granted  to  the  widow,  who  had  since 
taken  administration  (with  the  will  annexed) 
de  bonis  non  of  John  Dunn,  as  administratrix 
of  the  residuary  legatee  therein  named. 

(a)  The  letter  began  thus : 

Bedford  Street,  2&th  Feb.  1827. 

My  dear  Son» 

You  will  find  I  have  left  you  my  all,  pray  God  send 
you  may  make  good  use  of  the  same ;  and  I  trust  for  my  sake 
you  will  be  kind  to  my  brother  and  my  two  sisters,  and  allow 
tikem  each  twenty  pounds  per  annum  during  their  life.  Should 
Joseph  Ramsey  my  nephew  be  Hying  in  my  senrice  when  I  am 
Bo  more  do  what  you  can  for  him.  You  will  find  a  deed  with 
Mr.  Binns  wherein  I  am  bound  to  give  Mrs.  Limbrey  seventy 
|K>und8  during  her  life.* 

*  Tht  mudiMAr  of  the  letter  was  notof  teitemeitarj  ittiport. 
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1828.  Lushington  prayed  the  Court  to  admit  the 

E^gTBn  letter  to  probate,  as  a  codicil,  though  of  a  date 

A^VJlUn.  anterior  to  the  will. 


In  thb  Goods 

OF 
JOHR  DUNIf. 


Per  Curiam. 
It  clearly  was  the  intention  of  the  deceased 
that  this  letter,  written  prior  to,  but  delivered 
for  the  purpose  of  being  put  with,  the  will, 
should  form  part  of  his  testamentary  disposition. 
The  executor  followed  its  directions  without 
taking  probate  of  it,  but  that  would  not  be  a  safe 
course  for  his  widow  who  has  only  a  joint  inte- 
rest with  her  child  in  the  effects  of  her  late  hus- 
band. I  shall  therefore  revoke  the  present  ad- 
ministration de  bonis  nouy  and  decree  to  Mrs. 
Dunn  a  de  bonis  lum  administration  with  the 
formal  instrument,  and  also  with  the  letter  an- 
nexed, as  containing  together  the  last  will  of  the 
deceased. 


EDWARDS   AND  EDWARDS  17.  ASTLEY  AND  OTHERS, 
AND   V.    H.  M.    PROCURATOR-GENERAL. 

ThapreMmp.        FiTz-WiLLiAM  RosiER  was  the  party  in  this 
pmaJtm-*  cause  deceased;   and  the  question  that  arose 

b^ti^.mtj'be  ^V^^  ^'s  ^^^^  ^^  —  whether  certain  pencil  alter- 

streagthened  atious  wcrc  cuTsorv  aud  deliberative,  or  final. 

oe. ;— iuch  M,  A  decree  had  issued  citing  Mrs.  Astley,  as  re- 

w^  origiMii7  siduary  legatee,  and  also  citing  different  lega- 

^iidAowr"  *^^®?  ^^^  decree  was  further  served  upon  the 

have  b?T^  *o  King's  Proctor,  as  it  was  alleged  that  the  de- 

Tery  predie  ccasod  left  uo  relation. 

idtei^toi/are  *  Lushington  and  Dodson  —  for  the  executors, 

i^vat^,^.  asked  probate  with  all  the  pencil  alterations. 

dering  the  tense  imparfect  ind  th«  meaning  doabtful. 
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PhUUmore  and  Nieholly  contr4 — for  Mr.  Ro*       lou- 
sier —  a  legatee.  easter 
The  King's  Advocate  on  behalf  of  the  Crown,    ^^l^i, 


Judgment. 

Sir  John  Nicholl. 

The  paper  propounded  in  this  case  is  drawn 
up  with  great  form  and  accuracy :  each  legacy 
is  firisit  expressed  in  words  at  length  and  then 
carried  out  into  two  columns^  one  specifying 
the  amount  of  the  stock  (for  the  proper^  is 
almost  exclusively  stock),  the  other — of  the  an- 
nual interest :  —  each  column  is  cast  up  at  the 
bottom  of  the  page  and  carried  forward : — the 
pages  are  numbered  and  the  words  ^^  in  con- 
^'  tinuation"  written  at  the  top  of  each  —  and 
this  plan  is  pursued  throughout  the  whole 
instrument.  Nothing  then  can  be  done  with 
greater  care  and  the  paper  on  its  face  exhibits 
in  strong  colours  the  cautious  character  of  the 
deceased. 

The  will,  as  appears  at  the  end,  was  origin- 
ally intended  to  have  been  executed  on  the  ninth 
of  August,  but  the  words  ^'  ninth  day"  are  struck 
through,  and  the  words  ''  twenty-sixth  day" 
substituted.  The  clauses  ^'  witness  my  hand" 
and  ^'  signed  in  the  presence  of  each  other"  ap- 
pear to  have  been  written  at  the  same  time  that 
'*  the  ninth  of  August"  was  written :  he  after- 
wards signed  his  name  and  subjoined  his  place 
of  abode ;  and  from  the  appearance  of  the  writing 
I  infer  that  this  was  done  when  he  altered  the 
date  —  viz.  on  the  26th,  though,  as  I  have  ob- 
served, originally  proposing  to  execute  it  on  the 
9th  —  and  the  conclusion  I  draw  is  that  when  he 
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SO  formally  signed  it,  not  in  the  presence  of  any 
person,  he  had  abandoned  his  purpose  of  having 
witnesses.  That  he  wished  the  paper  to  operate 
in  some  form  or  other  there  is  no  doubt :  indeed 
the  only  party  claiming  under  an  intestacy — 
the  Crown — offers  no  opposition  to  the  probate. 
The  real  and  only  question  then  is,  whether 
the  instrument  is  to  operate  without — or 
whether  the  Court  is  to  pronounce  foor  it  with  — 
the  pencil  alterations.  Part  of  those  aherations 
is  proved  by  the  servant  —  Turner— *»to  have 
been  made  onthe  firiM  of  September  1827^ — the 
deceased  having  died  on*  the  fifth.  And  I  see 
no  reason  to  doubt  but  that  they  were  all  made 
subsequent  to  the  26th  of  August  1826  — it 
seems  most  highly  improbable  that  they  were 
there  at  the  thne  of  the  e:8:ecution  whenever  that 
took  place  —  and  certainly  there  is  no  proof  that 
they  then  existed.  The  conclusi<m  deduced  from 
probability  is  confirmed  by  a  conversation  be- 
tween the  deceased  and  his  intimate  friend,  Mr. 
Shepherd,  on  the  l*5th  of  August  1827,  in  which, 
speaking  of  the  general  contents  of  the  will,  he 
used  this  expression  —  ^'  that  he  had  made  some 
'*  alterations  which  he  believed  would  not  be 
^'  material  and  that  no  difficulty  could  arise  from 
**  them."  Now  I  think  the  alterations  to  which 
he  thus  refers  on  the  Idth  of  August  could  not  be 
those  in  pendl;  but  there  are  some  trifling 
alterations  in  ink  to  which  the  remark  would 
apply :  from  bding  a  man  of  such  accuracy  he 
might  be  under  some  alarm  even  respecting 
these  slight  erasures;  thou^  not  material  it 
was  natural  enough  for  him  to  tell  Mr.  Shepherd 
that  he  had  made  them :  but  it  is  quite  impos- 
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8ible  to  conceiye  that  if  these  p^dcil  alterations, 
which  constitiite  the  whole  difficulty  of  the  ease, 
were  then  made,  he  should  not  have  antici- 
pated some  confusion  arising  from  them. 

It  is  not  mmnportant  that,  in  this  conversa- 
tion with  Shepherd,  the  deceased  expresses  no 
dissatisfaction  at  what  he  has  done  —  no  opinion 
that  his  residuary  legatee  would  have  too  little 
—but  just  the  contrary — ^-he  had  left  her 
£10,000  stock — her  diildren  £24,000  stock  — 
and  he  added  ''there  would  be  some  pretty 
**  pickings  for  Mrs.  Astley  afker  all  ;'*  —  so  that 
on  the  15th  of  August  he  had  no  thought  of  di- 
minishing the  legacies  in  ord^r  to  increase  the 
residue. 

The  question  then  is,  whether  the  alterations 
in  pebcil  were  final  and  decisive,  or  only  deli- 
berative and  for  further  consideration :  it  must 
be  remembered  that  they  were  made  by  this 
very  accurate  man — labouring  under  an  acute 
and  excruciating  disorder  —  ''an  affection  of 
"  the  bladder  of  a  most  extensive  nature"  (as 
it  is  described  by  the  medical  man.  Glen)  —  in 
the  most  depressed  state  of  body  —  and  within 
a  short  period  of  his  dissolution;  —  that  when 
Glen  was  first  called  in,  the  deceased  had 
symptoms  of  apoplexy  which  were  only  pre- 
vented by  cupping  and  other  remedies ;  —  that 
the  usual  effects  of  this  ccmiplaint,  especially  if 
attended  by  great  pain  and  exhaustion,  are  con- 
fusioQ  of  mind  and  forgetfulness.  All  diese  cir- 
cumstanees  tend  to  support  the  presumption  in 
favour  c^  the  will  as  originally  executed :  for 
primd  facie  all  pencil  alterations  are  deliberative, 
and  for  this  obvious  reason ;   if  they  expressed 
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the  final  intention  of  the  deceased  why  did  he 
not  resort  to  a  more  durable  material  ?  This  pre- 
sumption in  the  present  case  is  further  strength- 
ened by  the  fact  that  there  are  some  alterations 
in  ink,  and  there  was  no  reason  why  he  should 
not  have  employed  the  same  material— he  was 
in  his  own  house — undisturbed — with  every 
convenience  at  hand— engaged  on  the  paper  for 
four  hours  —  and  having  it  by  his  side  for  five 
hours  more :  surely  if  he  had  made  up  his  mind 
he  would  have  resorted  to  ink.  This  presump- 
tion, like  all  other  presumptions,  may  be  still 
further  strengthened  by  circumstances ;  for  in- 
stance, if  the  interlineations  and  obliterations 
have  rendered  the  sense  incomplete  and  the 
papers  unintelligible,  it  would  require  pretty  de- 
cisive evidence  to  convince  the  Court  that  they 
were  intended  to  be  final,  more  especially  by 
a  person  of  extraordinary  accuracy  when  in 
health. 

Here,  on  the  second  side,  the  bequest  to 
Swanton  is  struck  through  in  such  a  way  as  to 
become  unintelligible— not  as  to  the  effect,  for 
the  legacy  would  be  pretty  much  the  same  as 
originally  given,  but  as  to  the  correctness  of  the 
language  —  it  stands  thus :  the  name  and  title  — 
'*  The  Rev.  Francis  Swanton"  is  crossed  out; 
and  yet  immediately  afterwards  "  the  said  Rev. 
*  *  Francis  Swanton"  is  twice  repeated :  wh^i  there 
is  no  longer  any  such  person ;  for  the  name  has 
previously  been  struck  through.  Then  again  at 
the  end  of  this  bei^uest,  the  words  —  "  together 
£600  3  per  cent.  Reduced  Bank  Annuities"  are 
crossed  out  in  the  same  manner  :  this  is  not  at 
all  intelligible  —  I  cannot  see  why  it  was  struck 
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through  —  the  whole  bears  the  character  of  con- 
fusion of  mind. 

On  the  third  side,  in  the  legacy  to  James 
Rosier,  the  variation  is  much  more  material.  In 
the  marginal  columns  the  figures  1000  and  30 
are  struck  through,  and  500  and  15  are  inter- 
lined, while  the  body,  where  are  the  dispositive 
words,  remains  unaltered:  —  to  which  is  the 
Court  to  adhere  ?  Here  again  is  something  of  a 
wandering  and  confused  mind. 

In  the  next  clause  there  is  a  more  extraordi- 
nary alteration.  £1000  was  given  by  the  ori- 
ginal dispositive  words  to  each  of  James  Rosier's 
children,  and  the  sums  carried  out  into  the 
respective  columns  were  10,000  and  300.  The 
body  is  now  changed  by  an  interlineation 
to  500  each,  while  in  the  margin  the  figures,  in- 
stead of  being  5,000  and  150,  are  500  and  15. 
This  again  shows  confusion  and  that  he  meant 
to  revise — and  is  uncertain  and  unintelligible : 
an  accurate  man,  if  he  had  made  up  his  mind  to 
these  alterations,  would  not  have  left  them  in 
that  state.  Then  in  the  last  clause  of  that  be- 
quest the  words  —  "  lapse  legacy  but  be  equally 
•*  divided  among  the  survivors"  —  are  struck 
out,  and  the  clause  would  now  stand  —  **  I  de- 
^*  sire  that  the  £500  3  per  cent.  Reduced  Bank 
**  Annuities  shall  not  be  considered  as  a"  — 
which  is  perfectly  unintelligible  and  a  total  want 
of  sense.  If  any  of  the  parties  are  dead  what 
is  to  be  done?  —  are  the  legacies  to  lapse  or 
not  ?  Now  originally,  as  I  have  said,  after  he 
had  made  the  bequests  and  carried  them  out  into 
the  marginal  column,  he  cast  them  up  at  the 
bottom  of  each  page ;  but  though  the  particular 
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bequests  are  here  alteied^  yet  the  total  is  not.  — 
All  this  bears  the  character  of  wandering — it  is 
a  sort  of  day*dream'-^of  waking  confiiBiony  to 
which  persons « in  that  state  are  very  apt  to  be 
subject. 

Again,  on  the  fourth  side,  besides  that  what 
rdates  to  the  money  being  the  separate  property 
of  the  Misses  Edwards,  and  their  sister  Mrs. 
Paget  during  corerture  is  struck  out ;  an  inter- 
lineation of  a  legacy  to  their  Mother  ooeins — 
that  insertion  has  more  the  appearance  'and 
stamp  of  consideration  and  fixed  intention  :  be- 
cause at  the  bottom  of  the  page,  in  order  to  in- 
clude it,  he  alters  the  total  casting  up  from 
78,000  to  79,000,  but  even  here  there  is  confu- 
sion^ for  where  it  is  separately  written  at  the  side 
the  figured  are  only  79 :  and  moreover  he  does 
not  add  the  dividend  of  this  £1000  to  the  sum 
total  of  the  interest — it  remains  £2547,  10,  in- 
stead of  being  2577,  10.  Even  when  he  has 
altered  78  to  79  he  does  not  carry  it  on  to  the 
next  page  —  there  the  sum  still  remains  78,000. 
This  shows  it  was  not  finished  but  left  incom- 
plete. 

Again  what  becomes  of  the  alterations  in  the 
former  pages — for  if  they  were  permanent, 
the  casting  up  in  page  3  should,  instead  of 
71,000,  be  turned  into  61,000;  or  supposing 
the  latter  500  to  have  been  an  error  for  5000, 
then  it  should  have  been  only  65,500  instead  of 
71,000 — yet  the  total  of  that  page  is  suffered 
to  remain  71,000  and  to  be  carried  on  and  in- 
cluded in  the  next  page — even  where  he  changes 
the  casting  from  78,000  to  79,000.* 

All   this  shows  either  confusion  of  mind* — 
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which  from  his  long  illness :  and  the  n^ar  ap*- 
proach  of  death  might  well  he  the  case ;  or  it 
shows  that  these  were  mere  passing  ideas  for 
further  consideration  and  left  in  an  incomplejbe^ 
and  unfinished  state,  and  afterwards  aban- 
doned altogether.  This  construction  is  further 
confirmed  by  what  passed  on  the  4th»  the  day. 
before  his.  death.  Shepherd  and  Glen  hadjt 
conversation  with  him — he  mentioned  his  exe-. 
cutors — he  told  them  where  his  will  was :  I.  da 
not  infer  from  that,  that  he  intended  it  to  operate' 
with  these  alterations — if  he  had,. he  would  so 
have  expressed  himself  to  Mr,  Shepherd — but 
thete  was  nothing  of  the  sort — no  allusion  nor 
reference  to  them — no  wish  to  finish  themi — no 
declaration  that  he  had  made  and  wished  them 
to  be  acted  upon  in  the  state  in  which  they 
were :  •'  he  hoP  his  testamentary  dispositioas 
"  would  be  satisfactory  to  his  friends." — Just 
however  as  Glen  had  left  the  room  the  deceased 
recollected  himself,  and  when  Shepherd  had 
called  hun  back  the  deceased  said — ''  he  thought 
"  he  had  not  left  sufficient  for  his  servant  Philip 
"  Turner — he  wished  him  to  have  £500 :" — 
and  he  had  before,  on  the  1 5th  of  August,  men- 
tioned to  Shepherd  that  he  intended  to  give 
him  this  increased  benefit.  If  the  alterations 
were  not  deliberative  and  if  he  had  not  purposed 
again  to  revert  to  this  instrument,  he  would  have 
made  this  addition  .to  Turner's  legacy  when  en- 
gaged ill  the  pi^er  for  four  hours  on  the  1st  of 
September :  but  he  neither  does  that ;  nor  does 
he,  on  the  4th,  say  one  word  about  the  pencil 
alterations,  and  therefore  it  is  to  be  infecred  that, 
incomplete  as  they  are^  he  had  abandoned  them 
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altogether,  and  probably  forgotten  their  exist- 
ence. This  is  the  legal  presumption,  and  this 
is  the  probability  of  the  fact  deducible  from  the 
circmnstances  of  the  case. 

Upon  the  whole  the  paper  appears  to  have 
been  originally  drawn  up  with  great  care  and 
attention.  The  Court  has  every  reason  to  feel 
certain  what  the  intention  was  on  the  9th  of 
August — finally  confirmed  when  he  subscribed 
it  on  the  26th  of  August  1826 ;  but  It  has  no 
satisfactory  information  that  the  changes  which 
in  the  wanderings  of  illness — on  the  1st  of  Sep- 
tember 1827 — he  projected,  were  any  thing 
more  than  transient  and  deliberative.  The 
Court  therefore  pronounces  for  the  paper  with- 
out the  pencil  alterations. 


IN  THE  GOODS  OF 
DONNA  MARIA  DE  VERA  MARAVER. 


On  Motion. 


Probate  of  the 
win  of  a  marri- 
ed woman,  a 
DatiTe  of,  and 
domiciled  in, 
Spam,  granted 
aeoording  to  the 
law  of  Spain,  to 
one  of  her  sona 
as  exeootor,  <m 
aiBdantJ  as  to 
the  law  of  Spain, 
and  the  identity 
of  the  parties. 


The  deceased,  a  native  of  Spain,  died  at  Seville 
in  November,  1820.  On  the  22d  of  November, 
1815,  she  executed  her  last  will  and  testament; 
and  therein,  after  stating  that  she  had  particu- 
larly expressed  to  Don  Martin  Saravia,  her  hus- 
band, every  thing  relating  to  her  will  (since, 
"  in  consequence  of  her  numerous  occupations, 
'^  time  did  not  permit  her  to  ordain  her  last 
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will  and  testament  so  extensively  and  with       ^Q^- 
'*  such  formality  as  was  required)"  she  gave  to      eastbe 
him  her  right  power  and  faculty  in  the  .most     suf  mIj. 
ample  way  according  to  law,  either  should  he  j^  thTgoods 
die  before  her,  or  survive  her,  and  in  case  he         of 
should  be  prevented  from  doing  so,  she  then     devera 
conferred  Ae  same  power  upon  their  lawful    m^*^^"***- 
sons,  collectively  or  individually,  to  declare  her 
last  will  and  testament,  and  order  what  she 
commanded.    She  appointed  her  husband  and 
her  sons  executors. 

In  the  month  of  April,  1821,  DonSaravia,  the 
husband,  attended  before  the  proper  authority 
in  Seville,  and  accepted,  declared,  published, 
and  formalized  the  will  of  his  late  wife ;  and 
ratified  her  appointment  of  executors.  He  died 
in  August,  1827.  Upon  his  death,  a  power  of 
attorney — by  which  Messrs.  Mastermans  had, 
since  1819,  received  the  dividends  upon  certain 
stock  (now  consisting  of  more  than  £3000  new 
£4  per  cent  annuities)  standing  in  the  name  of 
Donna  Maraver  (wife  of  Don  Saravia)  — 
ceased ;  and,  in  order  to  sell  out  that  stock  and 
recenre  the  dividends  that  had  accrued  since 
the  death  of  his  Father,  (Don  Cayetano  Sara- 
via,) one  of  the  sons  and  a  surviving  executor, 
had  come  to  England  for  the  purpose  of  proving 
the  will  (a).  Affidavits  were  exhibited  as  fol- 
low :  — 

(a)  It  appeared  that  Don  Cayetano  had  a  power  of  attorney 
ftowk  hia  co-executors  authoruing  him  fully  to  act  on  their  be- 
half, and  to  take  any  measures  that  might  be  requisite  for  re- 
ceiTiDg  the  effects  of  the  deceased  in  England,  and  to  appear 
for  them  in  any  Court  for  that  purpose.  Thb  power  of  attorney 
was  before  the  Court. 

VOL.  I.  L  L 
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1B28.  <<  Appeared  personally  Dcm  Cayetaho  Saravia 

eastbr  "  of  Seville  in  the  kingdom  of  Spain  and  (by 

guraTay.  "  *^®  swom  interpretation  of  William  Renell  of 

1     — -  "  London  merchant)  made  oath  that  by  the  laws 

In  THE  Goods  ^o.       •  •  i       i  •    i^        i  •  /  i 

OP  '*  of  Spam — with  which  at  least,  m  so  far  as  they 
ne  verV^'^  ''  relate  to  the  matters  hereinafter  mentioiied,  he 
"  this  appearer  is  well  acquainted — the  for- 
''  tune  or  property  of  a  Spanish  lady  on  die 
'^  occasion  of  her  marriage  (unless  she  ex- 
"  pressly  declines  having  any  settlement)  is  iu- 
"  ventorized  and  valued,  and  such  inventory 
''  and  valuation  is  signed  by  her  intended  Jius- 
''  band  and  the  amount  thereof  remains  vested 
''  in  the  wife,  and  must,  at  her  decease,  be  made 
''  up  and  paid  by  the  husband  to  her  executors 
''  or  heirs  ;  that  the  husband  and  wife,  during 
"  their  joint  lives,  are  with  respect  to  their  pro- 
'^  perty,  in  a  state  of  co-partnership,  and  the 
''  husband,  in  case  of  his  wife's  decease,  is  also 
*'  answerable  to  her  executors  or  heirs  for  a 
*'  moiety  of  such  profits  or  increase  of  their 
**  joint  property  (called  Gananeiales)  as  may 
'^  have  arisen  during  their  cohabitation ;  that 
^'  the  wife  has  full  power  and  authority  to  make 
''  her  will  as  a  feme  sole,  or,  as  is  frequently 
''  the  custom  in  Spain,  to  empower  any  other 
''  person  to  make  and  declare  the  same  for  her ; 
'*  but,  in  either  event  if  she  leave  a  child,  she 
"  cannot  bequeath  to  her  husband,  or  to  any 
"  other  person  a  larger  proportion  than  one 
''  fifth  of  her  estate,  and  the  remainder  thereof 
'*  must  descend  to  her  children ;  but  that  if  she 
^'  has  no  child,  she  may  bequeath  her  property 
'*  to  her  husband  or  to  others  as  she  may  choose. 
*'  That  in  the  event  of  a  wife  dying  intestate 
*'  the  whole  of  her  property,  real  and  personal. 
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**  would  go  to  her  children,  or,  in  default  of      ^^^* 
*'  them,  to  her  next  of  kin  to  the  entire  exclu-      easter 
'^  sion  of  her  husband.    That    the  deceased,     ^ut  suy. 
"  Donna  de  Maraver,  iix  conformity  with  wch  ^^  ^^oops 
''  laws,  had  and  enjoyed  a  considerable  fortune         o^ 

Donna  hcata 

*^  as  a  feme  sole  notwithstanding  her  coverture ;      de  vera 
"  and  in  November  1816  duly  made  and  exe-    m^"^^»*- 
cuted  her  last  will  and  testament  in  writing, 
and  appointed  her  said  husband  to  make  and 
''  declare  the  same ;  that  the  utmost  extent  of 
"  the  power  which  could  be  derived  by  him  in 
"  consequence  of  such  appointment  was  that  he 
''  might  annul  alter  or  revoke  so  much  of  the 
^*  said  will  as  related  to  the  disposition  of  one 
"  fifth  part  of  her  property ;  but  that  having 
'^  once  made  declared  and  formalized  the  in- 
''  strument  to  be  the  last  will  and  testament  of 
*'  the  deceased  he  could  not  afterwards^  in  any 
**  manner,  alter  or  revoke  the  same."    The  affi- 
davit further  stated,   ''  that  Don  Savaria  had 
'^  declared  and  formalized  the  instrument  exe- 
"  cuted  by  his  deceased  wife  to  be  and  contain 
*'  her  last  will  and  testament,  and  had  con- 
*^  firmed  the  nomination  of  his  sons  as  execu- 
*'  tors."  (a) 

There  was  also  an  affidavit,  as  to  the  identity 
of  Don  Cayetano  Saravia,  from  the  Messrs. 
Renell  of  London  merchants,  to  whom,  about 
the  end  of  March  last,  he  brought  letters  of  in- 
troduction and  recommendation.  In  conformity 
with  the  directions  of  the  Court,  when  this  case 
was  first  mentioned,  the  principal  clerk  in  the 

(a)  The  above  affidavit,  so  far  as  it  related  to  the  laws  and 
costoms  of  Spain,  was  certified  by  the  Contul-General  for 
Spain  to  be  oorrect.  ^   . 

L  L  2 


Maravbr. 
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1828.       house  of  Mastennan  and  Co.  made  an  affidavit 

Easter      that  Masteiman  and  Co.  had  been  satisfied  (a) 

«i.t  mLV.     *^*'  T>on  Cayetano  Saravia,  the  present  appli- 

In  thTgoods  ^^^^9  ^^^  authorized  to  receive  the  dividends 

OF         that  had  become  due  upon  the  stock  in  the 

Do  N  N  A   Hf  ARIA  __^ 

DE  vrka     name  of  Donna  de  Maraver ;  and  they  had  ac- 
cordingly paid  over  the  same. 

Upon  these  affidavits  and  documents  Addams 
moved  for  a  general  probate  to  Don  Cayetano 
Saravia. 

Motion  granted. 

(a)  By  the  letters  of  introduction  from  their  intimate  friends 
at  Seville — by  the  letters  of  Don  Cayetano  to  his  wife  and 
family  at  SeTille,  and  by  the  remittances,  to  his  relations  there : 
all  which  had  passed  Uurough  dieir  hands. 


KINO   AND   THWAIT8  V.    FABLEY.(i) 

»  

t  *'toi^eaJir ^'  This  case  was  argued  by  Lushington  and  Dad- 
befire  his  death  SOU  for  KJug  aud  Thwaits  the  executors ;  and  by 
b^dtbrel^colita  King's  Advocate  and  NichoU — for  Miss  Farley. 

a  will  and  lab- 
leqaeotlj  a 

m:IT^'      Judgment. 

oertained  affeo.  SiR   JOHN    NiCHOLL. 

jem~be!bre  hu  The  dcccascd,  George  Liowdell,  died  on  the 
StfrrtoSke  2nd  of  March  1827,  leaving  one  brother  and  the 
PToduciag  at     children  of  another :  but  he  seems  to  have  kept 

leut  grearfrotfiiy  \  ,  '^ 

iafirmity  haf  iog  up  uo  intcrcourse  with  any  of  his  relations.  His 
oo^o^icH  ma-  property,  though  the  amount  of  it  does  notexactly 
iDg  fiJim^thSHT'  appear,  was  considerable  and  of  various  kinds. 
iMtroBiauu,  The  present  question  arises  on  two  codicils. 

and,  six  monttia  *•  *' 

before  hu  death,  aud  tho  Court  must  in  some  measure  consider 
mnkiDg  the^nd  i^efactuM  of  both. — The  former  is  revocatory 

and  revprluig  to 

the  fomer  dUpoiiUon— probate  of  the  wiD,  1ft  aad  Srd  oodioOs  granted —  there  beiBg  no  aatiafAe- 
torj  proof^Bf  a  ohaage  ia  bia  affrations,  and  the  eirideaoe  of  ToiitioB  and  eapaoitj  being  at  Uaat 
ai  atrong  in  atopport  of  the  ftrd  ai  of  the  Snd  eodioil. 
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of  part  of  his  will;  the  latter,  except  as  to  a 
few  small  legacies,  revokes  the  former  and  re- 
verts to  the  will.    The  will  is  dated  on  the  6th 
of  March  1817 — is  all  of  his  own  handwriting — 
is  carefully  and  formally  drawn — is  signed  and 
sealed — and  is  attested  by  three  witnesses,  his 
neighbours  at  Great  Bookham,  one  of  them 
Bennet  HoUobrook,  who  afterwards  appears  to 
have  been  his  intimate  friend  :    it  appoints, 
Watts,  lintott  and  Willard,  his  executors — it 
directs  the  payment  of  his  debts  — it  gives  lega- 
cies to  servants  and  some  others  out  of  his  long 
annuities,  and  then  disposes  of  the  rest  of  the 
long  annuities — it  gives  legacies  to  other  ser- 
vants in  addition  to  their  wages — it  bequeaths 
certain  sums  in  trust  for  charitable  purposes- 
it  leaves  his  medical  books  and  instruments  to 
Mr.  Baker — it   gives    certain  joint  property 
specifically  to  Watts — then,  after  enumerating 
several  estates,  it  bequeaths  them  specifically 
to  Mrs.  and  the  two  Miss  Thorntons  as  joint 
tenants — and  also  gives  them  the  residue  as 
tenants  in  common : — *'  The  rest  and  residue  of 
"  my  property  x)f  what  kind  soever  and  where- 
'*  soever,  I  give  to  and  bequeath  to  the  said 
''  Sarah    Thornton,    widow,    Elizabeth    Mary 
''  Thornton  and  Mary  Thornton  spinsters  share 
^^  and  share  alike  as  tenants  in  common,  and 
^<  not  as  joint  tenants  to  hold  to  themselves 
^^  their  respective  heirs  administrators  and  as- 
signs for  ever  according  to  the  nature  of  each 
respective  estate  or  property." 
Whether  this  latter  part  and  these  specific 
bequests  constitute  the  bulk  of  his  property, 
or  whether  the  specific  bequests  exceed  the  re 
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1828.  sidue  I  am  not  infonned ;  but  howeyer  that 

Easter  may  be,  the  Thorntons  are  especially  benefited. 

aiit  Mimy.  ^^-  Thornton  afterwards  died  in  the  deceased's 

—  life-time ;  her  third  of  the  residue  would  conse- 

Kino  AND  -  *.     i»i  • 

Taw  Am     quently  lapse  aiid  go  to  the  next  oi  km. 

far^'ley.  This  will,  so  carefully  and  deliberately  made, 

leaves  no  doubt  what  the  testamentary  inten- 
tions of  the  deceased  were  in  1817 — the  Thorn- 
tons then  were  the  objects  of  his  bounty — the 
Parleys,  of  whom  we  afterwards  hear,  were  not 
even  mentioned — his  medical  fiiend  and  neigh* 
hour,  Mr.  Baker,  had  his  professional  esteem 
and  regard — his  old  and  intimate  friend  Mr. 
HoUobrook  is  one  of  the  attesting  witnesses  of 
this  will  as  well  as  of  the  last  codicil.  — The 
will  is  in  no  degree  in  contest  between  the  par- 
ties — here  then  is  a  safe  and  solid  foundation 
of  testamentary  intention ;  a  point  of  support 
on  which  to  rest — a  solenm  declaration,  which 
is  in  accordance  with  the  deceased's  history. 

He  was  of  a  very  advanced  age,  above  eighty 
— had  formerly  been  a  medical  practitioner  in 
the  Borough,  but  for  many  years  had  resided  at 
Great  Bookham  in  Surrey — he  had  been  mar- 
ried, but  his  wife  had  been  dead  several  years 
without  issue  :  during  her  lifetime  and  after  her 
death  he  had  been  particularly  intimate  with 
the  family  of  the  Thorntons,  who  resided  at 
Kennington.     Mr.  Thornton  died  leaving  a  wi- 
dow and  two  sisters ;  one  of  whom  afterwards 
married  Mr.  King  an  executor  —  and  the  de- 
ceased, when  he  came  to  town  to  receive  his 
dividends,  used  frequently  to  stay  at  their  house 
at  Kennington  for  a  week  at  a  time ;  and  they 
were  accustomed  in  the  summer  to  spend  some 
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weeks  with  him  at  Bookham.  Under  this  long 
intimacy  aftd  no  intercourse  with  his  own  family, 
it  is  not  extraM>rdinary  that  they  became  the 
principal  objects  of  the  deceased's  bounty ,  and 
accordingly  these  three  ladies  were  his  residuary 
legatees. 

In  the  beginning  of  1819  the  deceased  had  a 
violent  attack  of  paralysis  which  nearly  deprived 
him  of  speech  and  of  the  use  of  his  right  side — 
his  testamentary  capacity  however  must  be  consi- 
dered to  have  remained,  because  there  is  a  subse- 
quent codicil  not  questioned.  This  codicil,  dated 
on  the  9th  of  November  1822,  revokes  the  ap- 
pointment of  Willard  and  Lintott,  and  substi- 
tutes William  King,  (who  I  suppose  in  the  mean 
time  had  married  Miss  Thornton)  and  Thomas 
Thwaits^  as  executors,  and  gives  to  each  of  the 
latter  £100:  it  is  signed  and  sealed;  and  the 
name  is  so  well  written  that  he  can  hardly  have 
been  obliged,  at  that  time,  to  use  his  left  hand  — 
it  is  attested  by  whom? — by  the  Rev.  William 
Farley — Curate  of  the  parish : — by  HoUobrook : 
— by  Bradbury,  the  tailor;  and  also  by  Baker,  the 
surgeon.  The  validity  of  this  codicil  not  being 
impeached,  testamentary  capacity  up  to  that 
time -^November  1822 — must  be  admitted ;  and 
here  are  in  confirmation  of  it,  the  Rev.  Mr.  Far- 
ley himself —  Mr.  HoUobrook —  and  Mr.  Baker, 
— bfflides  Mr.  Bogue,  the  drawer,  and  Brad- 
bury die  attesting  witness.  It  is,  as  executors 
under  that  paper,  that  King  and  Thwaits  are 
parties  before  die  Court,  opposing  a  codicil  of 
December  1824,  and  setting  up  a  still  further 
codicil  of  November  1826. 

To  the  end  of  1822'  then,  the  deceased  (as 
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must  be  presumed)  continued  competent  to  the 
performance  of  a  testamentary  act  notvdth- 
standing  the  paralytic  affection,  and  at  all  events 
the  intention  of  giving  the  Thorntons,  not  only 
the  property  specifically  bequeathed  to  them, 
but  also  the  undisposed  residue,  remained  un- 
dianged :  while  on  the  other  hand  there  is  no 
intention,  manifested  up  to  this  time,  of  benefit- 
ing the  Parleys. 

In  March  1 823  he  suffered  a  second  paral3rtic 
attack ;  and  from  that  period,  if  not  before,  his 
bodily  infirmities  were  very  great — he  had  lost 
the  use  of  his  right  side  and  hand — he  could 
barely  sign  his  name  and  that  with  his  left  hand 
—  his  speech  was  almost  entirely  gone — he 
could  only  utter  monosyllables — yes  and  no : 
as  persons  in  that  state  usually  are,  he  was  very 
irritable  and  nervous  —  irritable  at  being  miscon- 
ceived or  not  understood  —  nervous,  so  as  to  be 
in  fears,  when  any  agitating  matter  was  going 
forward.  Whether  his  condition  was  much 
changed  by  this  second  seizure  from  what  it  was 
after  the  first,  is  not  very  clearly  ascertained. 
Four  years  elapsed  between  the  first  and  second 
attack,  and  four  years  more  from  the  second  to 
the  time  of  his  death;  and  it  is  to  be  observed, 
as  a  matter  of  experience  in  this  Court,  that 
when  witnesses  come  to  speak  to  the  condition 
of  a  person  some  time  iskfterwards,  they  are  apt 
to  confound  what  passes  at  different  periods.  It 
was  however  within  the  latter  period — after  the 
second  paralytic  stroke — that  both  the  instru- 
ments, in  dispute  in  this  cause,  were  made. 

On  the  29th  of  December  1824,  a  codicil  was 
executed  by  the  deceased  and  attested  by  three 
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witnesses,  Tevoking  the  residuary  bequest  to  the 
Thorntons,  and  giving  to  the  Rev.  WiUiam  Farley 
j£lOO;  toMrs.Bogue  £200,  and  to  Jane  Farley  the 
residue.  On  November  18, 1826,  another  codicil 
was  executedby  the  deceased  and  attested  by  four 
witnesses,  revoking  the  codicil  of  December  29, 
1824— again  giving  to  William  Farley  £100 ;  to 
Mrs.  Bogue  £200 ;  and  to  Jane  Farley — instead 
of  the  residue  —  £200 ;  and  otherwise  confirm- 
ing the  will  of  1817,  —a  confirmation  this  of  his 
testamentary  bounty  in  favour  of  the  Thorntons. 
Each  of  these  instruments  must  be  proved  —  for 
if  neither  is  proved,  the  will  of  1817  with  the 
codicil  of  1822  remains  unaltered. 

So  far  as  respects  the  capacity  of  the  deceased 
these  two  codicils  stand  upon  nearly  equal 
ground:  —  no  material  change  in  his  condition 
had  taken  place— he  was  much  in  the  same 
state  in  December  1824  as  in  November  1826, 
and  he  lived  near  four  months  after  the  lat- 
ter period :  true,  he  had  lost  the  use  of  one 
side  and  could  only  utter  monosyllables,  but  to 
the  end  of  his  life  he  was  drawn  about  in  his 
pony-cart,  wherever  he  directed:  he  signed 
letters  and  drafts— he  counted  money — he  un- 
derstood questions  and  answered  them  —  he 
played  at  cards — he  certainly  was  in  a  very 
miserable  state  of  body,  but  his  mental  faculties 
^vere  not  gone — he  was  capable  of  volition  and  in- 
tention ; — but  it  would  require  very  clear  proof  of 
intention  to  support  the  first  of  these  two  codicils. 
If  Baker  is  right  he  hadnot  capacity  at  either  time 
— and  then,  neither  paper  ought  to  be  established ; 
but  that  is  not  an  opinion  supported  by  a  just  view 
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of  the  facts — nor  one  on  which,  I  presume.  Miss 
Farley  will  much  rely. 

What,  then,  is  the  proof  to  establish  this 
codicil  of  December  1834,  and  to  take  away  the 
residue  from  the  ThcNmtons,  to  whom  he  had 
been  so  long  attached  ?  Mr.  Farley  had  been 
Curate  of  Bookham  about  eleven  years— he 
kept  a  school  there  —  and  his  sister  resided  with 
him :  as  a  neighbour  he  attested  the  codicil  of 
1822,  but  his  name  does  not  occur  in  the  dispo- 
sition then  made.  During  the  latter  years  of 
the  deceased's  life  (for  so  it  is  hid  in  the  plea) 
Farley  and  his  sister  yisited  him —  showed  him 
kind  attentions — played  at  cards  with  him,  and 
Miss  Farley  gave  him  her  trumps.  Hence, 
though  the  deceased  seemed  fond  and  pleased, 
— though  there  was  a  growing  partialily,  parti- 
cularly towards  Miss  Farley — yet  all  the  inti- 
macy arose,  and  the  whole  regard  was  acquired, 
after  this  poor  creature  became  a  complete 
paralytic.  These  kindnesses  noaght  account  finr 
giving  them  little  legacies,  as  he  had  done  to 
others ;  and  here  are  two  documents,  E  and  F, 
which  seem  as  if  such  a  thing  was  intaaded. 
Paper  E  contains  a  list  of  sums  from  £100  to 
£1000:  it  is  headed  ''  Mr.  Farley,''  and  thus 
proceeds : — 


Legacies  to  be  paid 

in 
£100 
Mr.  Farley 

+ 
Mrs.  Bogue 

+ 


3  months  + 

6  months 

12  months 

one  hundred  pounds 

two  hundred  pounds 
three  hundred  pounds 
£4«§        Miss  Farley. 


PR£ROOATIV£    COURT    OF    CANTSRBURY 


509 


The  remainder  of  this  paper  is  immateriaL 
This  instnunenty  therefore,  proves  that  at  the 
time  it  was  drawn  up  he  was  unable  to  express 
or  explain  himself  in  any  other  way  than  by  a 
cross,  but  it  also  proves  that  he  did  in^tend  to 
benefit  these  parties  to  a  certain  extent,  and 
consequently  paper  F,  a  draft  of  a  codicil,  is  pre- 
pared in  exact  conformity  with  £ ;  but  it  has  no 
date,  imd  does  not  appear  to  have  been  exe* 
cuted. 

''  This  is  a  further  codicil  to  the  will  of  me 
'^  George  Lowdell  of  Great  Bookham  in  the 
*^  county  of  Surrey  Esquire  I  give  and  bequeath 
"  unto  the  Reverend  William  Farley  of  Great 
^*  Bookham  aforesaid  Clerk  the  sum  of  £100 
*^  Also  I  give  and  bequeath  unto  Jane  Farley  of 
**  Great  Bookham  aforesaid  Spinster  Sister  of 
''  the  said  William  Farley  the  sum  of  £400 
*'  Also  I  give  and  bequeath  unto  Elizabeth  the 
"  wife  of  James  Bogue  of  Guildford  in  the 
''  county  of  Surrey  Gentleman  the  sum  of  £200 
'*  which  said  legacies  of  £100  £400  £200  I  di- 
''  rect  to  be  paid  within  3  months  after  my  de- 
''  cease  And  in  all  other  respects  I  ratify  and 
*'  confirm  my  said  will  in  witness  &c." 

There  is  not  in  the  cause  any  account  what* 
ever  of  these  preparations  for  a  codicil:  the 
Court  is  left  quite  in  the  dark,  when  ibey  were 
drawn  up — why  they  were  not  executed — how 
and  for  what  reason  the  deceased's  purpose  was 
changed  and  so  material  an  alteration  made. 
Mrs.  Sheriff,  his  housekeeper,  went  with  him  in 
his  pony-cart  to  Bogue's  for  the  purpose,  as  she 
understood,  of  giving  legacies  to  the  Parleys — 
this  is  conformable  to  the  last  codicil  and  does 
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not  support  the  codicil  of  December  1824  -  and 
though  these  papers  are  strong  to  show  that  the 
deceased  intended  to  give  away  from  the  Thorn- 
tons pecuniary  legacies,  there  is  not  the  slightest 
symptom  that  a  thought  of  revoking  or  trans- 
ferring the  bequest  of  the  residue  had  ever  shot 
across  his  mind. 

To  account  for  this  departure  from  the  original 
disposition  of  the  testator's  property,  Miss  Farley 
has  introduced  in  her  plea  many  charges  of  vio- 
lence and  of  ill  treatment  on  the  part  of  the 
Thorntons  towards  the  deceased,  and  has  al- 
leged a  great  quarrel  in  consequence :  but  it 
does  not  appear  from  the  evidence  that  there 
was  any  great  quarrel  with  which  the  codicil  of 
December  1824  had  any  connection — there  was 
no  separation — there  were  little  bickerings, 
such  as  were  natural  with  an  irritable,  penuri- 
ous, obstinate,  old  man — between  eighty  and 
ninety — labouring  under  great  infirmities  and 
wearying  out  his  attendants;  but  nothing  that 
did  not  soon  blow  over,  nor  was  the  intercourse 
ever  broken  off.  It  is  true  that  at  one  time  the 
deceased  gets  up  after  he  has  gone  to  bed  and 
insists  on  Peter's  sleeping  in  his  room  instead 
of  Quelet — he  stands  on  the  stairs  in  his  night- 
shirt— they  endeavour  to  persuade  him  to  go  to 
bed  again,  but  persuasion  being  of  no  avail  they 
carry  him  back :  this  is  merely  out  of  kindness 
properly  exercised — a  very  fit  interposition; 
but  it  does  not  show  that  the  deceased  was  not 
a  free  agent  at  other  periods  and  on  other  mat- 
ters. Again  it  was  said,  that  the  deceased 
being  very  penurious  wished  to  reside  at  Ken- 
nington  with  the  Thorntons,  and  that  they  de- 


l>REROGATIVE   COURT    OF    CAKTERBURY. 


511 


clined  to  receive  him,  that  in  consequence  he 
was  exceedingly  angry  and  offended  ^  but  the 
stDry  is  so  blind  and  dark  that  it  does  not  render 
probable,  this  important  yariation :  —  if  it  were 
true  to  the  extent  represented  —  if  his  affections 
were  completely '  alienated  and  transferred  to 
Miss  Farley — he  would  have  broken  off  all 
t^ommunication  with  the  Thorntons  and  revoked 
the  specific  bequests  as  well  as  the  residue — but 
no  such  thing — his  intimacy  still  continues  and 
the  specific  bequests  remain  part  of  his  will. 

If  there  is  nothing  then  ^  priori  to  render  the 
alteration  probable,  what  is  the  proof  of  the 
factum  ?  All  that  has  been  done  in  support  of  it 
is  the  production  of  the  attesting  witnesses  — 
three  tradesmen  at  Guildford  called  in  by  Bogue 
and  who  see  the  deceased  subscribe — but  no- 
thing more.  The  codicil  is  not  read  over  in  their 
presence  and  the  deceased  scarcely  utters  a  word. 

This  is  a  total  failure  of  proof:  it  would  be 
quite  contrary  to  all  experience  and  practice  to 
pronounce  this  sufficient  proof.  If  a  man  is  in 
full  possession  of  his  faculties  and  the  execution 
takes  place  in  the  presence  of  three  witnesses, 
the  presumption  is  that  he  knows  and  intends 
what  he  is  doing ;  but  when  it  is  the  act  of  a 
man  in  such  a  state  and  at  variance  with  all  his 
former  ascertained  intentions,  such  evidence 
weighs  nothing  at  all.  Bogue  alone  could  have 
proved  what  would  have  been  satisfactory  to  the 
Court,  but  Miss  Farley  has  not  ventured  to  pro- 
duce and  subject  him  to  cross-examination :  — 
she  has  been  content  with  her  own  cross-examin- 
ation by  one  single  interrogatory,  and  that  is 
so  general, — that  it  amounts  to  nothing  —  he 
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merely  says — that  he  drew  the  codicil  from  in- 
stractions  giyen  by  the  deceased  and  was  satis- 
fied that  he  intended  to  make  this  disposition. 
In  ordinary  cases  perhaps  this  might  be  suffi- 
cient ;  but  as  the  deceased  was  in  so  wretched  a 
condition  it  was  necessary  to  lay  the  circum- 
stances before  the  Court  to  show  that  such  means 
were  used,  that  the  deceased  could  not  misap- 
prehend the  nature  and  purport  of  the  instru- 
ment. The  proof  then  in  support  of  the  codicil 
of  December  1824,  supposing  there  were  no  re- 
vocatory codicil,  is  extremely  slender,  consider- 
ing the  infirmity  of  the  deceased's  faculties  and 
the  strong  presumption  against  the  revocation 
of  the  disposition  contained  in  the  will  of  1817 
as  already  set  forth.  It  is  pleaded,  that  in 
1825  the  deceased  delivered  this  codicil  to  the 
brother,  William  Faiiey ;  of  that  no  evidence  is 
ofiered ;  they  have  not  ventured  to  produce  him, 
though  he  has  no  greater  interest  under  one 
codicil  than  the  other :  the  history  therefore  of 
this  codicil  and  of  the  possession  of  it  is  much 
kn  the  dark. 

In  the  summer  of  1826,  Mrs.  Sheriff's  health 
having  been  much  impaired  by  nursing  the  de- 
ceased, she  was  absent  for  six  wed$:s  or  two 
months;  and  Miss  Thornton  came  to  the  de- 
ceased's house  to  superintend  the  family  dur- 
ing her  absence.  Miss  Farley,  who  was  ac- 
quainted with  this  codicil  of  December  J  824, 
seems  to  have  interfered  in  the  domestic  ar- 
rangements and  to  have  had  some  quarrel  with 
Miss  Thornton,  because  Mrs.  Sheriff  states  on 
her  return  she  found  matters  in  con&sion.  This 
part  of  the  history  is  left  rather  in  obscurity : 
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how  the  existence  of  this  codicil  was  first  known 
either  to  Thomton,  or  to  Shraiff,  or  to  the  de- 
ceased himself,  there  is  no  evidence,  but  the 
fact  is  quite  clear  that  there  was  a  consid^able 
qnanael  between  the  Parleys  and  Miss  Thorn- 
ton :  how  brought  about  does  not  appear — whe- 
ther the  deceased  remembered  it  and  repented 
of  iine  codicil,  or  whether  it  was  suggested  to 
him; — but  not  only  did  intercourse  with  the 
Parleys  cease,  and  were  they  excluded  from  his 
house,  but  in  the  autumn  he  was  anxious  to  do 
something  about  the  codicil  of  December  1824, 
and  Peters,  his  servant,  deposes,  that  the  de- 
ceased desired  to  be  driven  to  the  house  of  Mr, 
Hart :  and  while  it  is  pleaded  by  Miss  Parley 
that  custody  and  controul  were  both  exercised 
over  him,  the  fact  is  clear  that  he  drove  out  in 
his  pony-chaise  as  before— that  he  passed 
Farley's  door  constantly  and  never  called^ — 
and  that,  (with  the  exception  of  the  Parleys,)  his 
friends  and  neighbours — different  families — 
visited  him  as  before :  so  that  he  was  neither  kept 
at  home  in  custody  nor  controlled  as  to  where 
he  should  go ;  and  the  evidence  is  pretty  strong 
that  he  was  at  no  time  a  person  who  would 
readily  submit  to  be  controlled. 

It  is  quite  manifest  that  he  became  much  dis- 
satisfied with  Bogue,  and  very  anxious  about 
some  new  testamentary  act  after  finding  out  the 
contents  of  this  codicil :  he  seems  to  have  sup- 
posed that  Mr  Bogue  had  at  least  misappre- 
hended his  intentions,  if  not  too  readily  further- 
ed the  Parleys'  wishes ;  but  assuming  that  he 
well  knew  and  anderstood  the  contents  of  that 
codicil  and  that  it  was  executed  under  some 
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temporary  impression,  and  that  of  this  there 
was  full  proof,  is  it  at  all  extraordinary  that  he 
should  revert  to  his  former  will  ?  Such  a  return 
would  be  much  easder  of  proof  than  the  former 
departure :  it  was  natural  enough  that  on  re- 
flection or  explanation  or  even  on  remonstrance 
he  should  gladly  and  readily  revert  to  it. 

Accordingly  on  Saturday,  October  24,  he  set 
off  in  his  pony-chaise  and  made  his  servant 
drive  him  to.  Dorking  to  the  house  of  Mr.  Hart 
— a  solicitor  residing  there — a  witness  pro- 
duced by  Miss  Farley,  and  who  has  acted  fairiy 
and  given  fair  evidence.  The  deceased  could 
not  articulate,  nor  make  himself  understood, 
further  than  that  his  visit  had  some  reference 
to  his  will,  and  the  interview  ends  by  a  proposal 
from  Hart  to  call  on  the  deceased  at  Bookham 
the  following  day.  This  visit  to  Borking  is  not 
immaterial  as  showing  that  the  deceased  had 
an  intention  to  make  some  alteration  when  not 
in  the  presence  of  those  usually  about  him,  and 
that  he  was  not  a  mere  instrument  in  their 
hands. 

On  going  the  next  day  to  Bookham  and 
meeting  Mr.  Thwaits,  Hart  had  no  better  suc- 
cess and  made  but  little  progress  in  understand- 
ing the  deceased.  There  the  matter  rested  for  a 
time;  butBogue — Shaving  been  staying  It  few  days 
with  the  deceased  at  Bookham,  —  before  he  went 
away  on  the  third  of  November,  delivered  to  him 
copies  of  all  the  codicils  he  had  ever  drawn  for 
him ;  and  on  the  16th  of  November  Hart  being 
sent  for,  again  went  over  to  Bookham ;  and  he  did 
then  arrive  somewhat  nearer  to  the  deceased's 
wishes.  A  draft  of  the  will  of  181 7  was  produced 
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land  read  over  to  the  deceased :  when  they  came  to 
the  residuary  clause,  he  was  asked — if  he  had 
made  a  codicil  giving  Miss  Farley  the  residue  and 
if  it  was  agreeable  to  him ;  he  appeared  affected — 
he  shook  his  head  —  and  cried,  "  No,  no."  Here 
tben,  from  Miss  Farley's  own  witness,  is  pretty 
strong  evidence  that  the  deceased — unless  he 
was  idiotic,  which  is  contrary  to  all  the  evidence 
— was  dissatisfied  with  the  codicil  of  1824  ;  and 
that  if  he  had  possessed  the  power  of  utterance, 
he  would  have  got  it  revoked  when  he  first  went 
to  Hart's.  Hart  then  proposed,  and  the  proposal 
was  acceded  to,  and  adopted,  that  Bogue  should 
attend  on  Saturday,  November  the  18th,  as  well 
as  Mr.  Baker,  the  Surgeon,  and  Mr.  Thwaits,  the 
executor,— all  disinterested  witnesses  in  respect 
to  this  codicil. 

Accordingly  on  the  18th  of  November  they 
met,  and  Mrs.  Sheriff  and  Miss  Thornton  were 
also  present.  The  papers,  D,  E,  F,  and  G, 
copies  of  the  several  testamentary  instruments, 
were  then  produced,  and  Hart  read  to  the  de- 
ceased, G — the  copy  of  the  codicil  of  December 
1824.  He  deposes,  that  ^^  the  deceased  listened 
'*  very  attentively,  till  he  came  to  the  clause 
"  giving  the  residue  to  Jane  Farley,  the  deceased 
'^  then  shook  his  head  and  hands  and,  in  a  crying 
"  tone  of  voice,  said  *No,  No,'  and  appeared  to 
"  be  affected  and  in  tears."  This  is  Hart's  own 
account,  and  if  the  deceased  had  any  intellect 
and  was  not  completely  deprived  of  understand- 
ing, this  evinced  a  wish  and  intention  to  revoke 
that  disposition  of  the  residue.  Mr.  Hart  very 
properly  does  not  trust  to  his  mere  reading — 
he  repeats  it  in  the  way  of  explanation,  and  again 
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asks,  '^  if  it  was  the  deceased's  intention  to  give 
the  residue  to  Jane  Farley/'    '*  The  deceased 
^'  again  shook  his  head,  cried,  and  said  ^  No,  No,' 
^*  appearing  mnch  hurt."    Hart  then  enquired, 
^^  where  the  codicil  was ;"  and,  being  told  that 
it  was  in  the  hands  ci  Jane  Farley,  asked  the 
deceased,  ''  if  it  was  his  wish,  the  codicil  should 
*'  be  obtained  from  her.    The  deceased  imme- 
*^  diately  nodded  assent :  deponent  said  he  and 
'^  Bogue  would  go  to  her — deceased  again  nod- 
'' ded,   and,    as  deponent  thinks^  said— Yes, 
'*  Yes,  Yes."    Here  is  the  absaice  of  speech, 
but  here  is  intdligent  assent  and  dissent — ap- 
probation and  disapprobation— as  to  what  is  read, 
to  what  is  explained,  and  to  what  is  proposed : 
he  understands  the  drift  of  questions.     Hart 
and  Bogue  go  to  Miss  Farley  and  demand  the 
codicil — she  denies  having  it — the  brother  is 
present ; — but  I  will  not  rest  on  this  part  of  the 
case — the  codicil  cannot  be  obtained,  and  they 
return  without  it.  The  Rev.  William  Farley  over- 
takes and  enters  the  house  with  them,  and  begins 
making  an  accusation  against  the  parties  pre- 
sent.   A  great  altercation  and  much  noise  en- 
sue—the poor  speechless  testator  can  do  nothing 
but  shed  tears,  and  Farley  at  length  retires. 
Hart  expresses  a  wish  to  decline  making  the 
codicil  and  goes  away  as  he  deposes — *^  having 
^*  previously  stated  to  Mr.  Bogue  that  he,  or  any 
^^  other  person  who  understood  the  deceased 
**  better,  might  do  so  if  they  thought  proper," 
so  that  he  does  not  protest  against  the  deceased's 
capacity,  and  caution  those  present  not  to  pro- 
ceed ;  on  the  contrary  his  objection  only  arises 
from  his  doubt  of  understanding  the  deceased ; 
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«nd  he  quite  negatiyes  the  yeiy  plea  of  Farley 
by  whom  he  is  produced :  for  on  the  next  article 
he  states: — ''  He  cannot  depose  that  the  de* 
«<  ceased  was  incapable  of  the  management  of 
«'  himself  and  his  affairs,  and  was  not  a  free 
agent. ....  The  deceased  did  not  appear  at  all 
intimidated — not  in  the  least ;  and  his  under- 
^'  standing  appeared  to  be  good  then  as  well  as 
*'  on  the  previous  occasions  on  which  he  had 
seen  him ;  for  deponent  saw  him  on  three 
occasions  prior  to  the  aforesaid  18th  of  No- 
*'  vember." 

Here  then  is  Miss  Farley's  own  witness,  and 
a  person  whose  conduct  appears  to  have  been 
cautious  and  sensible,  proving,  from  the  con- 
duct of  the  deceased,  imderstanding  and  voli- 
tion, and  confirming  with  his  own  opinion,  and 
from  his  own  observation,  that  the  deceased  was 
not  intimidated  or  imposed  upon,  but  was  both 
a  free  and  a  capable  agent. 

Mr.  Bogue  gives  nearly  a  similar  account, 
varying  in  some  instances  as  to  particular  cir- 
cumstances, but  in  nothing  that  affects  the 
credit  of  either.  Baker  also  in  part  agrees  with 
one,  in  part  with  the  other ;  but  all  concur  in 
substance,  especially  on  the  important  point 
of  the  intention  and  conduct  of  the  deceased. 
Bogue's  evidence  is,  in  some  respects,  even 
stronger  then  Hart's.  Fot  instance,  he  says 
— the  deceased  himself  pointed  to  Hart  and  the 
deponent  as  the  two  persons  to  go  and  demand 
the  codicil  of  Miss  Farley — that  the  deceased 
waived  his  hand  to  Farley  to  quit  the  room ;  — 
and  in  same  few  other  particulars :  but  it  will 
be  sufficient  to  revert  to  him  for  the  sequel,  to 
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observe  what  precautions  he  took,  after  Hart's 
departure,  to  ascertain  the  volition  and  capacity 
of  the  deceased. 

Bogue  deposes — f'  That  when  Hart  had  left 
"  the  room  either  Mrs.  Sheriff  or  Miss  Thornton 
"  or  Mr.  Baker,  or  they  conjointly,  requested 
''  deponent  to  make  a  new  codicil  revoking  that 
"  of  the  29th  December  1824." 

There  was  no  impropriety  in  their  then  re- 
questing Bogue  to  make  the  codicil,  for  they 
had  been  present  in  the  room  all  the  time 
and  knew  what  the  deceased's  wishes  were. 
Bogue  at  first  declined  because  he  thought  he 
had  offended  him  :  they  at  length  prevailed  on 
him ;  and  this  is  the  account  he  gives  of  the 
transaction: — "  Deponent — taking  either  the 
"  copy  of  the  codicil  of  the  29th  of  December 
"  1824  already  on  the  table,  or  the  draft  of  it — 
**  which  he  had  brought  with  him — said  to  the 
"  deceased — *  Do  you  mean  to  revoke  the  le- 
"  gacy  to  the  Reverend  William  Farley  of  the 
''  sum  of  £100  :'  to  which  the  deceased  answer- 
"  ed  distinctly  *  No.'  Deponent  then  asked 
**  him  '  whether  he  wished  to  revoke  the  legacy 
"  of  £200  to  deponent's  wife.'— *No.'— Whe- 
'*  ther  he  intended  to  revoke  the  bequest  of  the 
*'  residue  of  all  his  property  to  Miss  Farley* — 
**  he  replied  in  a  distinct  manner  *  Yes.'  — 
"  '  Whether  he  would  not  give  her  something'  — 
"  '  No.'  Miss  Thornton  then  asked  the  de- 
'*  ceased  to  give  Miss  Farley  £200,  upon  which 
''  he  said  '  Yes,'  or  by  a  sign  signified  his  as- 
"  sent.  She  then  asked  him,  *  Whether  he 
*'  would  not  leave  something  to  his  nephew  :' 
'*  to  which  he  answered  *  No.'  " 
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If  a  will  can  be  made  by  interrogatories  — 
unless  there  be  something  in  law  to  prevent  in- 
structions being  received  in  this  manner — here 
is  the  strongestproof  of  volition,  discrimination, 
and  capacity,  particularly,  taking  it  in  conjunc- 
tion with  the  fact,  that  the  deceased's  mind  had 
been  previously  known.  Bogue  then  asked  the 
deceased,  'Whether  Thwaits  should  continue 
in  the  room  while  the  codicil  is  prepared ;'  and 
he  answered  "  Yes :"  and  in  this  there  was  no 
impropriety : — Thwaits  was  a  friend  of  the  de- 
ceased's, and  perfectly  disinterested.  Bogue 
continues:  —  "While  he  was  drawing  up  the 
^'  codicil,  he  asked  the  deceased,  whether  he 
^'  intended  to  revoke  the  appointment,  he  had 
^'  by  a  prior  codicil  made,  of  the  deponent  as  an 
*'  executor ;  the  deceased  answered  thereto  by 
taking  the  very  codicil  containing  such  ap- 
pointment and  throwing  it  into  the  fire. — 
When  deponent  had  finished  the  draft,  he 
^^  read  it  over  to  the  deceased,  and  asked  him, 
'  whether  it  was  right :'  the  deceased  said 
*  Yes/  He  afterwards  read  the  copy  all  over 
to  the  deceased,  and  put  the  same  question — 
to  which  the  deceased  relied  *  Yes.'  " 
So  here  are  two  readings  over.  The  witness 
then  speaks  to  the  execution  of  the  codicil,  and 
to  the  testator's  capacity :  as  to  his  capacity — 
in  these  terms : — 

*'  The  deceased  was  unable  to  converse :  he 
**  only  uttered  monosyllables,  or  little  more ;  but 
**  he  had  every  faculty,  as  deponent  believes, 
**  except  the  faculty  of  speech  ;  that  he  recog- 
**  nized  every  person  who  came  into  the  room ; 
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1828.       <'  and  nodded,  when  they  inquired  after  his 
BAtfTEft      **  health*'* 

9ut  sTaj.         At  least  this  is  as  good  evidence  as  on  the 
kimT^md    former  codicil,  and  his  reverting  to  the  disposi- 
THWAiTg     tion  of  the  will  is  more  natural  than  the  depar- 
fabley      ture  firom  it.     But  I  do  not  wholly  rest  on  Bogue 
for  this  part  of  the  case ;  here  is  Baker  the  me- 
dical attendant,  as  I  have  already  noticed,  who, 
after  speaking  to  the  facts,  says : 

''  He  believes  it  was  the  deceased's  intention 
''  to  make  an  alteration  in  the  disposition  of  the 
*'  residue  of  his  property,  and  to  revoke  the 
''  codicil  of  the  29th  of  December  1824,  and  that 
''  the  deceased  understood  and  approved  of  the 
''  codicil  of  the  18th  of  November  1826 ;  but  he 
''  does  not  believe  that  the  deceased  was  on  that 
"  day  of  sound  perfect  and  disposing  mind  me- 
''  mory  and  understanding/' 

This  opinion  will  not  much  serve  Miss  Far- 
ley's case :  but  looking  at  the  facts  stated  by 
Mr.  Baker,  on  which  the  Court  most  form  its 
own  opinion,  the  intelligence  and  volition  seem 
sulBBicient  for  giving  effect  to  the  particular  trans- 
action. Considering  the  former  disposition — 
his  long  affection  for  the  Thorntons  —  his  quar- 
rel with,  and  estrangement  from,  the  Parleys  in 
the  sununer  of  1826,  it  was  to  be  expected  that 
he  would  revert  to  his  original  purpose.  His  old 
and  intimate  acquaintance,  Mr.  Hollobrook,  cor- 
roborates this  detail  of  the  facts : 

''  Bogue  read  the  codicil  in  the  hearing  ot  all 
''  present,  and  then  asked  the  deceased,  '  Will 
•*  you  leave  Miss  Farley  £200?'  —  to  which  he 

answered  in  a  firm  tone  '  Yes.'  —  *  Will  you 

leave    Mr.    Farley   £  1 00  ?'  —  *  Yes.'  —  *  Mrs. 
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••  Bogue  £200  r  —  *  Yes.' —  Bogue  then  en- 
"  quired,  *  whether  he  wished  to  leave  any 
**inore:'  —  to  which  he  answered,  *No:'"  — 
that  is,  then,  reverting  to  the  will.  The  witness 
continues,  **  that  on  the  day  and  at  the  time  of  the 
*^  execution  of  the  codicil  the  deceased  was  of 
'*  sound  mind  memory  and  understanding,  and, 
*'  as  far  as  his  mind  was  required  to  act,  was  as 

capable  of  doing  that  or  any  other  serious  act 

requiring  thought,  judgment,  and  reflection  as 
"  ever  he  was." 

Now,  upon  the  evidence  already  quoted,  there 
is  sufficient  for  me  to  pronounce  that  the  codicil 
of  1826  is  proved :  there  is  no  clandestinity  in  the 
transaction :  Hollojbrook,  who  attested  the  will 
of  1817,  is,  the  day  before,  requested  to  attend 
for  the  purpose  of  being  a  witness.  Mr.  Baker 
is  also  appointed  to  be  present,  and  Bradbury 
is  asked  to  be  a  witness:  there  is  no  ap- 
pearance of  any  urgency,  in  any  part  of  the 
business.  The  Court  ought  also  to  recollect 
that  the  deceased  was  not  then  at  the  point  of 
death  —  he  lived  four  or  five  months  longer. 
Miss  Thornton  staying  with  him — he  acting  as 
before — driving  out  in  his  pony  chaise  —  sign- 
ing letters — signing  drafts — playing  at  cards. 

Upon  the  whole,  there  can  be  no  doubt  that 
before  his  mind  was  in  any  degree  affected,  viz. 
when  he  executed  the  will  in  1817  —  it  was  the 
fixed  and  decided  intention  of  the  deceased  to  give 
the  bulk  and  residue  of  his  fortune  to  the  Thorn- 
tons ;  and  that  before  any  alteration  was  made  in 
that  disposition,  he  had  sufiered  two  severe  para- 
lytic attacks.  The  codicil  made  in  favour  of 
Miss  Farley  is  not  sustained  by  any  satisfac- 
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tory  evidence  of  a  rational  change  of  affection 
or  of  intention  in  that  respect ;  but  assuming 
that  the  evidence  is  sufficient,  the  codicil,  re- 
voking the  altered  disposition  of  the  residue 
and  reverting  to  the  former  intention,  is  at 
least  as  strongly  —  in  fact  much  more  strongly 
—  sustained. 

The  Court  therefore  only  grants  probate  of 
the  will,  of  the  codicil  of  1822,  and  of  the  codicil 
of  1826:  but,  under  the  peculiar  circumstances 
of  the  case,  I  shall  not  give  costs. 


•  I 
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V 

This  was  a  cause  of  divorce,  by  reason  of  to  foona  a  wn- 
cruelty  and  adulteiy ,  promoted  and  brought  by  by  reason  of 
Elizabeth  Brown  wife  of  John  Brown  of  St  j^jS;/''' 
Ives  in  the  county  of  Huntingdon.  The  mar-  J^'hU^l^exiited 
riage  took  place  on  the  3d  of  November  1826,  ^t  the  maixiage. 
and  on  the  12th  of  October  1826,  the  parties  able :— impedi. 
separated.  S^lawlr'''* 

A  libel,  consisting  of  twenty-two  articles  with  f^^^^^t 
two  exhibits  annexed,  was  admitted  without  natural  bat  au- 
opposition.    To  this  libel  a  negative  issue  was  ^^^Tr 
given,  and  three  witnesses  were  examined  as  "■'"*^' 
to  the  fact  of  marriage.      An  allegation  (of 
eleven  articles  with  an  exhibit)  on  the  part  of 
John  Brown  was,  after  debate,  admitted  as  re- 
formed.    It  alleged,  that  although  a  marriage 
li^as  in  fact  had  and  solemnized  between  the 
parties,  th^y  never  lived  and  cohabited  as  man 
and  wife  "  by  reason  of  some  natural  impedi- 
^^  ment    and    incurable  malconformation    and 
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"  bodily  defects  which  cannot  be  removed  by 
"  the  art  or  help  of  Physicians  and  Surgeons 
"  [as  by  the  judgment  and  inspection  of  matrons 
''  and  other  lawful  proofs  to  be  made  in  this 
"  cause  will  manifestly  appear.]"  (a)  The  prayer 
of  this  allegation  was,  "  that  the  marriage  might 
"  be  pronounced  to  have  been  and  to  be  abso- 
"  lutely  null  and  void  from  the  beginning."  On 
behalf  of  Mrs.  Brown  this  allegation  was  coun- 
terpleaded and  contradicted  :  and  witnesses 
having  been  examined  on  both  sides,  the  cause, 
at  petition  of  both  Proctors,  had  been  concluded 
as  to  the  fact  and  validity  of  the  marriage. 


Judgment. 

Sir  John  Nicholl. 

Mrs.  Brown  was  past  the  age  of  child-bear- 
ing at  the  time  of  the  marriage  :  therefore  the 
primary  and  most  legitimate  object  of  wedlock 
~  -the  procreation  of  issue — could  not  operate ; 
and  a  man  of  sixty  who  marries  a  woman  of 
fifty-two  should  be  contented  to  take  her  "  tan- 
quam  soror''  But  here  there  is  a  failure  of 
proof  on  both  the  points  which  it  was  incum- 
bent on  the  husband  to  establish:  first,  that 
there  Was  an  impediment  to  consummation, 
existing  at  the  time  of  the  marriage  ;  and  se- 
condly,  that  that  impediment  was  incurable. 

It  was  pleaded,  indeed,  in  the  husband's  alle- 
gation that  the  disease  was  natural  and  incura- 

(a)  The  passage  between  brapkets  was  struck  out  before 
the  plea  was  admitted :  the  Court  obserTiog,  that  as  it  ap* 
p eared  from  the  allegation,  Mrs.  Brown,  more  than  once  since 
the  marriage,  had  submitted  herself  to  the  inspection  of  Sur- 
geons, the  Court  would  not  direct  a  further  examination. 
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ble :  had  it  been  stated  that,  though  incurable, 
it  was  merely  a  supervening  defect — the  not 
unusual  attendant  of  advanced  age — and  in  a 
woman  past  child-bearing,  I  do  not  know  that  the 
Court  would  have  admitted  the  plea  at  all :  for 
I  have  yet  to  look  for  an  authority  that  would 
set  aside  the  marriage  even  if  these  facts,  now 
insisted  on  as  sufficient  to  found  a  sentence  of 
nullity,  were  held  to  be  proved.  But,  in  my 
opinion,  they  are  not  proved :  more  especially 
as  to  the  disease  being  incurable.  Mr.  Cope- 
land,  ten  months  after  the  marriage,  afforded 
her  some  relief ;  the  cure  was  in  progress  when 
he  ceased  to  attend  her ;  and  Mr.  Okes,  a  Sur- 
geon of  Cambridge,  and  two  experienced  wo- 
men,  who  both  have  had  large  families,  are  of 
opinion  that  the  obstruction  is  removed. 

Without  therefore  deciding  any  thing  as  to 
the  other  branch  of  the  case,  I  shall  confine 
the  expression  of  my  opinion  to  this  :  that  the 
husband  has  failed  to  prove  the  disease  in- 
curable :  and  shall  leave  the  wife  to  proceed 
with  the  suit  for  adultery,  recommending  how- 
ever that  the  parties  should  come  to  some  ar- 
rangement. The  legality  of  the  marriage  is 
established  by  the  Court  pronouncing,  that  the 
husband  has  not  proved  his  allegation. 
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Trikity  /    X 

Tbrv,  HAWKES   V.    HAWKES.    (a) 

2d  SessLoD. 

^"Se^iT"         This  was  a  cause  of  divorce  brought  by  the 
Dsuaiij  aboQt     husband  against  the  wife.      The  present  appli- 

ODe  fifth  of  the'  .  ^       ,     ,  ,,  J     ^• 

•DDnai  income :  catiou  respccted  au  allowance  oi  alimony  pen- 

bat  the  propor-    Apnta  Ufp 
Uon  raaj  vtry       Utniff  ilie* 

aocording  to  the      Thg  Kiug's   Advocatc  aud  Haggard  for  the 

oiroomfltaiioef  of  ^  ^^ 

tho  partiei.  husbaud. 

Liishington  and  Pickard  contr^. 

Judgment. 
Sir  John  Nicholl. 

The  husband's  income  is  admitted  to  be 
nearly  £1700.  Now  though  the  wife  during  the 
pendency  of  the  suit  must  be  presumed  not  to 
be  guilty,  yet  she  is  not  to  live  exactly  in  the 
same  way  as  if  she  were  exempt  from  any  im- 
putation :  she  is  as  it  were  under  a  cloud,  and 
should  seek  privacy  and  retirement.  These 
Courts  have  in  such  cases  been  generally  dis- 
posed to  consider,  as  a  fair  medium,  about  one 
fifth  of  the  net  income,  but  they  have  allowed 
their  decisions  to  be  regulated  by,  and  to  vary 
according  to,  circumstances  :  the  husband,  for 
instance,  must  have  a  larger  proportion,  if  his 
rank  and  condition  require  more  to  support 
them.  Here  the  income  arises  out  of  pay ;  and 
consequently,  first,  it  is  of  uncertain  duration  ; 
the  Court  would  therefore  not  grant  so  large  an 

(a)  Vide  supri^,  p.  194. 
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allowance  as  if  it  proceeded  from  substantial 
property :  secondly,  it  is  given  him  expressly 
to  compensate  his  services  and  to  meet  his 
expences  (which  must  be  heavy)  as  an  officer — 
a  captain  of  cavalry  on  an  East  India  station : 
this  furnishes  another  reason  why  a  smaller 
proportion  should  be  allotted.  Again,  he  has 
three  children  for  whose  maintenanc.^  and  edu- 
cation lie  must  necessarily  make  remittances  to 
this  country, — that  is  alMrays  a  further  cir- 
cimouBtance  that  operates  in  the  consideration  of 
these  questions. 

It  appears  that,  previous  to  the  wife's  alleged 
misconduct,  the  husband  allowed  £400  per  an* 
num  for  the  maintenance  of  his  wife  and  chil- 
dren :  my  mind  has  been  fluctuating,  between 
£200  and  £250  per  annum ;  but  I  have  decided 
on  allowing  her  £250,  considering  that,  during 
the'  progress  of  the  suit,  there  has  been  no  ap- 
pearance of  a  dispositi<m  to  proceed  vexatiously : 
on  the  contrary,  by  admitting  the  answers  of 
the  husband's  attorney — his  brother — to  the 
allegation  of  Faculties,  much  delay  which  would 
have  arisen,  since  the  husband  is  in  India,  has 
been  prevented.  I  allot  alimony  at  the  rate  of 
£250  per  annum  from  the  return  of  the  cita- 
tion. 
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On  the  third  session  the  Court  pronounced 
the  case  fully  proved,  and  signed  the  sentence 
of  separation. 
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3rd  Session. 

In  a  suit  for  di-      This  wos  a  sult  of  divoFce  instituted  by  Mary 

voroe  brongbt  .  i_  i 

by  the  wife,  re-  Ahn  DuTaiit  against  George  Durante  her  hus- 
flf^te  adnh^j  'band,  by  reason  of  his  adultery. 

being  prored  on 
the  put  of  the 

h^'^e'vw'  i^io  '^^^  King's  Advocate  and  Haggard  now  ap- 
maintain  and  pHed  to  the  Court  for  an  allotment  of  permanent 
chudren)  per-  alimouy  uuder  the  circumstances  stated  in  the 
Tt  :S:7r  judgment. 

£600.  per  an- 
nam,  (in  addi- 
tion to  £120.        Judgment. 

perannamsepa-  .r>i         t  'a.t 

rate  propertj)  ^IR  JOHN  NiCHOLL. 

cSLeof*jStooo"  The  present  application  is  for  the  allotment  of 
datTi^thT***!  permanent  alimony.  The  suit  has  been  long 
tence— three  depending — the  original  citation  having  been 
theoanseu/ing  takcu  out  from  the  Gonsistorial  Episcopal  Court 
JJlin^rlSThj  of  Lichfield  and  Coventry,  in  January  1820. 
jpp^*^  tM  bJr  '^^^  husband,  who  had  an  interest  in  bringing: 
remitted,  no  the  qucstion  to  a  speedy  hearing,  as  during  the 
taken  bj^thr*  peudcucy  he  had  to  pay  his  wife's  costs  and  ali- 
^S'^reiaVnin"^  mouy,  is  the  person  who  in  every  stage  has 
delay  being  oc-  opposcd  the  most  vcxatious  delays.      The  case 

casioned  bj  his       '^  '^  .        "^ 

absence  from  the  camc  up  hereby  appeal  on  an  interlocutory  mat- 
ing om.         ^^^  ,  ^^^   there  was  also  an  appeal  to  the  Dele- 
gates  on  an  alleged  grievance  ;   and  the  cause 
being  remitted,  a  final  sentence  was  given  here  in 

(a)  See  1  Add.  114. 
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!Baster  term  1825:  (a)  from  this  judgment  the 
husband  again  appealed,  but  took  no  steps  in 
the  Delegates  —  did  not  even  print  the  process : 
the  cause  was  accordingly,  a  second  time,  re- 
mitted to  this  Court  in  December  1827 ;  and  the 
present  application  has  not  been  sooner  mgide, 
because  the  husband  has  been  resident  abroad. 

It  is  impossible  to  conceive  a  case  in  which  a 
husband  could  have  treated  a  wife  more  inju* 
riously,  or  have  conducted  the  suit  more  vex- 
atiously  :  he  has  thrown  every  possible  impedi- 
ment in  the  way  of  her  obtaining  justice — he 
has  evaded  every  attempt  to  bring  the  question 
of  alimony  before  the  Court.  The  only  way  has 
been  to  allot  certain  sums  by  way  of  alimony — 
the  whole  taken  together  has  not  exceeded 
£140  a  year — which,  aqd  £120  a  year  of  her 
own,  make  the  total  amount  of  the  income  she 
has  been  receiving  £260 ;  but  this  is  now  brought 
still  lower  by  the  reduction  of  the  five  per 
cents,  in  which  stock  her  small  property  was  in- 
vested. 

Out  of  this  pittance  she  has  been  obliged  to 
incur  very  considerable  expences :  being  in  very 
delicate  health  she  has  been  compelled  to  resort 
to  the  sea  and  to  have  the  benefit  of  medical  at- 
tendance— and  in  addition  to  this,  she  will  have 
to  defray  some  extra  costs  in  this  protracted  liti- 
gation. 

The  husband,  it  appears,  is  a  gentleman  of 
considerable  fortune  and  consequence,  at  Tong 
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(a)  A  report  of  this  Judgment  will  be  printed  in  a  Supple- 
ment. 
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Castle  in  Shropshire,  where  be  possesses  the 
manor  and  estate,  and  might  moTe  in  the  most 
respectable  society.  Though  his  wife  has  borne 
him  fourteen  children — twelve  of  whom  are  now 
living — yet  he  has  been  guilty  of  the  lowest  and 
most  profligate  adultery.  Notwithstanding 
these  circumstances  the  Court  must  not  allow 
any  indignant  or  vindictive  feelings  to  operate 
in  allotting  to  this  lady  her  permanent  alimony. 
It  must  take  all  the  circumstances  coolly  and 
impartially  into  consideration. 

An  allegation  of  faculties  having  been  given 
in,  the  husband's  answers  were  taken ;  bnt,  as 
they  were  not  satisfactory,  witnesses  were  pro- 
duced to  prove  the  annual  value  of  the  estates. 
Many  of  the  tenants  and  occupiers  of  particular 
farms  were  examined,  but  the  principal  witness 
wasBishton-~a  surveyor,  well  acquainted  with  the 
property :  it  is  not,  however,  necessary  to  ascer- 
tain very  precisely  the  exact  amount — a  general 
rough  guess  coupled  with  other  considerations 
will  be  sufficient.  The  annual  value,  according 
to  the  survey  by  Bishton,  (exclusive  of  timber 
amounting  ta  £36,000  is  £6,380 ;— -according  to 
the  husband's  answers  £4,400 :  imd  the  parti- 
cular witnesses  make  it  more  than  the  husband 
but  not  quite  so  much  as  the  surveyor.  If,  de- 
ducting outgoings  (but  not  the  ordinary  repairs 
nor  improvements  (a)  as  I  suppose  the  Surveyor 
in  estimating  the  estate  would  consider  these) — 


(a)  In  his  answers  Durant  estimated  **  Annual  repairs  and 
improvements*' — £500 ;  and  *'  abatement  of  rent  per  annum 
for  lime  and  underdraining ''  — £400. 
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mortgages — interest  on  debts —  and  his  mother's 
annuity — I  take  the  net  income  from  the  estates 
^t  £4,000 ;  it  is  the  utmost  that  the  husband  can 
be  supposed  to  possess.     Here  are  tweWe  chil- 
dren —sons  and  daughters — some  growing  up  — 
whom  it  is  necessary  to  maintain,  educate,  and 
advance  in  life  :  a  part  of  the  income  must  ne- 
cessarily be  expended  in  meeting  these  demands. 
Possibly  if  the  wife  has  a  liberal  allowance  she 
would  gladly  take  some  of  the  children,  parti- 
cularly the   daughters,   and  the  Court  would 
gladly  remove  them  from  the  contagion  of  the 
father's  example  ;  but  It  can  neither  direct  nor 
calculate  upon  that.     The  wife,  however,  is  en- 
titled to  be  subsisted  in  k  state  of  comfort  and 
respectability  consistent  with  her  station  in  so- 
ciety.    The  misconduct  of  her  husband  is  not  to 
deprive  her  of  that  to  which  she  would  be  enti- 
tled as  his  widow  (for  she  is  to  be  looked  upon 
as  a  widowed  wife)  and  as  the  mother  of  this 
large  family.     It  does  ijot  however  appear,  if 
any  nor  what  settlement  was  made  for  her  in  case 
of  her  widowhood :  but  it  is  stated  that  an  an- 
nuity of  J£400  is  paid  by  Mr.  Durant  to  his  mo- 
ther— Mrs.  Chapman.      She  has,   1  presume, 
re-married,  and  may  therefore  have  lost  part  of 
the  provision  she  would  have  enjoyed  had  she 
continued  unmarried-^ in  her   widowed  state. 
Mrs.  Durant  too  appears  in  very  delicate  health : 
but,   considering    the  largeness  of  the  family 
Mr.  Durant  has  to  provide  for,  if,  in  addition  to 
her  own  £)20,  I  decree  £600  a  year  to  be  paid 
by  the  husband,  as  permanent  alimony,  payable 
quarterly  and  from  the  date  of  the  sentence  in 
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this  Court,  it  seems  to  me  that  I  arrive  at  the 
fair  justice  of  the  case  between  the  parties:  I 
am  the  more  cautious  not  to  go  too  far,  as  Mr. 
Durant  does  not  appear  by  counsel.  The,  arrears 
are  justly  due,  and,  if  she  can  recover  them, 
will  assist  in  discharging  any  debts  she  may 
have  contracted,  and  will  enable  her  to  live  in 
comfortable  retirement  adapted  to  the  enfeebled 
state  of  her  health. 


KEMPE    V.    KEMPE. 


Perniurant  ali- 
nooj  is  alwajs 
larger  than  ali- 
monj  pendtnte 
HU :  ont  of  an 
income  of  £750 
the  husband 
having  no  state 
nor  family  to 
maintain,  €250 
allotted  to  the 
wife,  she  taking 
charge  of  their 
only  child. 


This  was  a  suit  of  divorce,  or  separation  d 
mensd  et  thoroy  brought  by  Letters  of  Request 
from  the  Court  of  the  Archdeacon  of  Cornwall, 
and  instituted  by  £lizabeth  Kempe  against  John 
Arthur  Kempe,  her  husband,  by  reason  of  his 
adultery.  The  marriage  took  place  on  the  3d 
October  1826;  and  the  cohabitation  ceased  in 
April  1827. 

Phillimore  and  iMshington  for  the  wife. 

The  King's  Advocate  and  AddamSy  contr^, 
submitted — in  respect  to  an  allotmient  of  per- 
manent alimony — that  the  property  wholly  came 
from  the  husband. 
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JtJDGMENT, 

Sir  John  Nicholl. 

It  being  admitted  in  this  case  that  the  guilt 
of  the  husband  has  been  fully  established,  it  is 
my  duty  to  pronounce  the  sentence  prayed  by 
the  iTt^ife —  viz.  a  separation  from  bed  and  board 
on  account  of  her  husband's  adultery.  I  pro- 
ceed then  to  the  consideration  of  the  question 
of  permanent  alimony. 

Undoubtedly  the  vnfe  is  entitled  to  a  com^ 
fortable  subsistence  in  proportion  to  her  hus- 
band's income,  and  the  allotment  is  always  more 
liberal  when  the  husband's  delincfuency  stands 
proved,  than  pending  suit.     In  this  case  there 
is  no  reason  why  the  allowance  should  be  less 
than  usual :  the  husband  has  neither  state  nor 
femily  to  support — he  is  luring  in  retirement  on 
his  half-pay  and  private  fonune. — His  income  is 
£729 — besides  personal  property  worth  about 
£700,  making   altogether  an  income  of  rather 
more  than  £750  per  annum.     Alimony  at  the 
rate  of  £250  per  annum  will  not  be  too  much, 
as  Mrs.  Kempe  is,  I  apprehend,  willing  to  take 
the  child.     If  she  declines  to  take  it,  the  Court 
may  be  induced  somewhat  to  lessen  this  sum, 
but  if  the  refusal  proceeds  from  the  husband  ; 
if  he  will  not  allow  his  wife  the  comfort  of  re- 
taining her  infant ;  the  Court,  though  It  cannot 
control  a  father's  rights,  would  not  be  disposed 
to  hold  such  refusal  as  a  ground  for  reducing 
the  allowance.     His  conduct  has  been  highly 
reprehensible — he  is  not  a  very  fit  person  to 
bring  up  the  child  under  the  tuition  of  the  part- 
ner in  his  guilt — a  girl  too  of  low  condition 
— his  servant  before  marriage;   and  it  is  due 
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to  the  morals  of  society  that  a  diseolitte  hus- 
bandy  who  so  offends,  should  contribute  liberally 
to  the  support  of  axi  injured  wife :  and  should 
also,  at  least,  have  no  inducement  to  exercise 
his  power  as  a  father,  by  withdrawing  the  child 
from  the  care  of  the  mother,  and  to  bring  it  up 
in  the  scene  of  his  own  domestic  profligacy. 
The  child  is  under  a  year  old,  and  as  Mns. 
Kempe  has  acted  with  great  forbearance  and 
very  much  with  the  feelings  of  a  wife  and  of  a 
mother  on  the  occasion,  the  welfare  of  the  child 
would  probabJy  best  be  secured  under  her  ma* 
ternal  care,  » 

I  allot  £250  per  annum,  as  permanent  ali- 
mony, to  CQpimence  from  the  date  of  the  sen* 
tence  :  for  though  no  alimony  pendente  lite  was 
granted  (b«ca4A3e  none  wa^  asked,)  the  suit  has 
not  been  long  pendmg,  and  the  present  al)pt- 
ment  is  liberal.  Besides,  the  questum  now 
solely  regards  permanent  alimony,  and  I  should 
interfere  with  the  usual  course  of  practice  if  I 
decreed  its  commencement  to  date  from  an  ear- 
lier period. 


«ss 
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Sir  John  Nicholl.  — 

The  facts  and  proceedings  in  this  case  were  a  aam  or  mo- 
stated  when  the  protest  was  argued  ;  (a)  but  it  to  tiit^«wa^ 
may  be  convenient  briefly  to  repeat  them.  inwt^aid'pal^ 

It  is  a  suit  for  Subtraction  of  JLegacy  brouglU;  a  V"Tr*  ^ 
by  Andrew  Biggs  Grignion,  one  of  the  substi-  mfUr  A.^a'd^ath 
tuted  residuary  legatees  in  the  will  of  Reynolds  pi^^u^^ 
Grignion  against  Claudius  Grignion  the  surviv-  ^^^^^]^. 
ins  executor.  The  citation  was  personally  served  H*""*  ^*  ■«* 

1  in-ni  ^^  ®^  twenty-one, 

on  the  7th  of  February  1828 :  an  appearance  with  benefit  of 
was  given,  but  under  protest,  alleging ; — "  that  thIt"gc~A?' 
"  Reynolds  Grignion  the  testator  died  in  1787—  g^hJJ^'ewi'- 
"  leavinff  a  will  dated  in  1785,  of  which  Isaac  dren  majon,  and 

__       ^       -    -^_         -,  ^^    .        .  theanareaoitwo 

"  Webb  and  Claudius  Grignion  were  executors  of  them  paid 
" — and  that  he  thereby  bequeathed  to  his  Vm^!^% 
"  executors  £120  and  one  fourth  of  the  residue  ^ctJJ„'*of*L^ 
"  in  trust; — that  the  executors  had  proved  the  g««j agwnai ibe 
"  will  in  the  Prerogative  Court  and  invested  the  force  payment  of 
"  £120  and  the  fourth  part  of  the  residue  in  their  iJitatSi^'S'; 
*'  own  names  as  trustees; — '  and  therefore  that  the  fi*?''*^  ^i 

'  troatee  ia  at  an 

"  mattqi  is  not  within  the  iurisdiction  of  this  end.  and  that  of . 

^*  ^         >L  M  execalor    alone 

**  Court.  aobaiatiag. 

It  was  replied,  "  that  after  payment  of  the 
"debts  and  other  legacies,  one  fourth  of  the 
"  residue  and  £120  were  directed  to  be  {^aced 
"  in  Government  securities  in  the  names  of  the 

(a)  Luikingian  in  sopport  of  the  protect ;  Addana  contra. 
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1828.       ««  executors,  the  interest  thereof  to  be  paid  to 

Trinity      "  the  tcstator's  SOD  Israel  for  life,  and  on  his 

4J se.ri'an.    "  death  the  principal  to  be  divided  among  his 

grIomon     "  children  on  attaining  the  age  of  twenty-one— 

». "  that  Israel  died  in  1813 — leaving  three  chil- 

"  dren;  Jane ;  James ;  and  Andrew — the  party  in 
'^  this  cause ;  that  the  executors  paid  Jane  and 
"  James,  each  one  third,  on  attaining  their 
"  respective  inajorities — that  Andrew  Biggs 
"  Grignion  attained  the  age  of  twenty-one  on 
"  the  twenty-first  of  June  1827 — but  that  the 
**  executor  refuses  to  pay  his  proportion — that 
"  he  therefore  submits  that  the  question  is  sub- 
"  ject  to  the  jurisdiction  of  this  Court." 

The  question  then  is,  whether  this  Court  has 
any  jurisdiction  to  entertain  this  suit :  if  It 
clearly  has  no  jurisdiction,  the  Court  would  not 
sufier  the  parties  to  proceed  and  to  incur  unne- 
cessary expence — It  would  stop  without  wait- 
ing for  an  injunction ;  but,  if  the  point  be  at 
all  doubtful,  the  Court  would  be  bound  to  pro 
ceed ;  for  to  refuse  the  exercise  of  a  jurisdiction, 
which  is  competent  to  entertain  the  suit,  and  to 
which  a  party  applies,  is  a  "  sort  of  denial  of 
"  justice." 

Is  there  then  any  sound  principle  or  authority 
clearly  showing  that  this  Court  cannot  and 
ought  not  to  entertain  the  case?  Causes  of 
Subtraction  of  Legacy  are  undoubtedly  of  the 
cognizance  of  this  Court :  the  executor  receives 
his  authority  from  the  Ecclesiastical  Jurisdic- 
tion— a  part  of  his  functions  (which  he  is  ex- 
pressly sworn  to  perform)  is  to  pay  the  legacies 
— if  he  omits  to  discharge  this  duty,  the  juris- 
diction from  which  his  authority  emanates,  ia 
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naturally  resorted  to,  in  order  to  compel  him  to 
proceed.  This  Court  then  enforces  payment 
where  the  legacy  is  subtracted.  It  is  true  that 
Courts  of  Equity  exercise  a  concurrent  jurisdic- 
tion; the  principle,,  upon  which  that  concur- 
rency has  been  assumed,  is  that  all  executors 
are  in  the  nature  of  trustees — the  legal  pro- 
perty of  the  effects  is  in  the  executor  and  must 
be  collected  by  him,  though  he  holds  these 
effects  in  trust  for  the  legatees.  Speaking  with 
all  possible  respect  of  past  times,  there  does 
seem  a  little  of  refinement  and  fiction  even  in 
the  foundation  of  this  concurrency  of  jurisdic- 
tion ;  but  that  is  now  a  pointy  perfectly  settled. 
It  is  equally  settled  that  if  tKerels  an  unfinish- 
ed trust,  or  if  the  interests  of  third  parties  are 

to  be  protected — Courts  of  Equity  have  not 
merely  a  concurrent  but  an  exclusive  jurisdic- 
tion. On  that  ground,  if  in  this  case  any  pro- 
ceedings had  been  attempted  during  the  life- 
time of  Israel  Grignion  the  legatee  for  life,  or 
during  the  minority  of  his  children,  this  Court 
would  have  refused  to  entertain  the  suit ;  there 
being  ulterior  interests  to  protect,  to  which  a 
Court  of  Equity,  being  the  guardian  of  all  trusts, 
could  alone  be  competent.  On  the  same  prin- 
ciple if  a  legacy  is  given  to  a  married  woman, 
this  Court  is  incompetent,  because  It  cannot 
compel  the  husband  to  make  a  settlement ;  It 
can  merely  enforce  payment :  so  also  at  one 
time  Courts  of  Equity  required  legatees  to  give 
security  to  refund,  and  on  that  ground  they  grant- 
ed injunctions,  though  that  ground  would  go 
nearly  to  annihilate  this  jurisdiction  altogether, 
and  to  assume  an  exclusive  jurisdiction:  but 


iBas. 

Trinity 

TERBf, 

4th  Session. 

Grionion 

v.. 
Grignion. 


538 

I 
I 

1828. 

TrINTIY' 

Term, 
4  lb  Seation, 

Grig  M 10  91 

Grionion. 


CASES    DETERMINED    IN    THE 

now  Courts  of  Equity  have  themselves  aban- 
doned  that  rule  of  requiring  legatees  to  give 
security  to  refund;  and  therefore  allow  theae 
Courts  to  compel  payment. 

Now,  what  is  the  case  in  the  present  instance  ? 
The  legacy  is  given  to  the  executors  in  trust 
for  Israel  for  life ;  then  to  his  issue  with  beneftt 
of  survivorship  till  they  attain  the  age  of  twi^ity- 
one,  but,  having  attained  that  age,  to  e^ch  of 
them  absolutely  share  and  share  alike.  It  is 
hardly  necessary  to  read  the  will  itsdf,  but  I 
will  advert,  for  greater  certainty,  to  the  part 
which  applies  to  the  present  question : — 

''  And  as  and  concerning  the  £l20  and  the 
*'  r^naining  tbuith  pai^  of  the  residue  of  my 
''  peraonal  estate  given  Xo  Isaac  Webb  and  my 
"  son  Claudius  in  trust — I  do  hereby  declare 
'^  that  the  same  are  and  is  so  given  to  them 
*^  upon  trust  that  they  shall  and  do  place,  lay 
'^  out  invest  and  continue  the  same  at  interest 
"  in  or  iipon  some  or  one  of  the  public  funds 
*^  or  government  security,  and  ^so  shall  and  do 
'^  frcHu  time  to  time  for  and  during  the  tenn  of 
**  the  natural  life  of  my  son  Israel  Grignion  pay 
'^  the  yearly  dividends  interest  and  proceeds 
'^  thereof  unto  my  said  son  Israel  or  authorize 
''  and  suffer  him  to  receive  and  take  the  same 
"  when  and  as  they  become  due  and  payable 
"  to  and  for  his  own  use  and  benefit."  [So  it  is 
given  to  Israel  for  his  life.]  ^'  And  as  to  the 
'^  said  sum  of  £  120  and  the  said  last  mentioned 
''  fourth  part  of  the  rest  residue  and  remainder 
**  of  my  peisonal  estate  and  effects  and  the 
**  stocks  funds  or  securities  in  or  upon  which 
*^  the  same  shall  or  may  be  so  placed  laid  out 
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**  or  invested  my  will  and  mind  is  and  I  do 
*^  hereby  declare  that  the  said  Isaac  Webb  and 
**  my  said  son  Claudius  their  executors  and  ad- 
^*  ministrators  shall  and  do  from  and  imme- 
**  diately  after  the  decease  of  my  said  son  Is- 
**  irael  stand  be  and  continue  possessed  thereof 
interested  therein  and  entitled  thereto  in  trust 
for  all  and  every  the  child  and  children  of  my 
said  son  Israel  equally  to  be  divided  between 
them  shaTe  and  share  alike  to  be  paid  and 
transferred  to  them  respectively  when  and  as 
they  respectively  shall  attain  the  age  of  twenty- 
^^  one  years7' 

These  trusts  are  now  all  at  an  end.  Israel  is 
dead  leaving  three  children— all  have  attained 
the  age  of  twenty-one — each  is  entitled  to  his 
third — there  is  no  resulting  trust  to  be  exe- 
cuted — each  has  a  vested  absolute  interest  in 
his  legacy  — to  receive  it  and  do  what  he  pleases 
with  it. — Nothing  remains  to.be  done  but  to 
enforce  payment.  The  executor — though  not 
expressly  called  a  trustee  in  the  will,  (a  fact 
that  makes  no  real  distinction) — has  had  both 
characters — his  function  as  trustee  has  been 
finished — his  duty  as  executor  remains — namely, 
to  pay  the  legatees.  This  seems  to  be  the  sub- 
stantial good  sense  and  plain  reason  of  the  mat- 
ter, stripped  of  refinement,  and  fiction,  and 
technicality.  As  executor  he  is  stvom  to  pay 
the  legacies :  this  is  a  legacy  now  become  abso- 
lute and  due — simply  to  be  paid — the  executor 
isubtracts  it— he  refuses  payment :  has  this 
Court  then  the  jurisdiction  to  enforce  the  duty 
which,  when  the  office  was  committed  to  him 
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he  swore  to  this  Court  to  discharge?  or  is  it 
clear  that  a  Court  of  Equity  would  graut  an 
injunction  to  restrain  this  Court  from  proceed- 
ing? 

The  authorities  quoted  do  not  satisfy  me  that 
an  injunction  would  be  granted — the  trusts  un- 
der this  will  have  never  been  subjected  to  the 
enforcement  of  any  Court  of  Equity  —  there 
have  been  no  proceedings  had  so  as  to  put  any 
other  Court  in  possession  of  the  case  supposing 
it  a  question  of  concurrent  jurisdiction — the  two 
elder  children  have  been  paid  each  one- third — 
so  that  there  is  not  any  question  of  construction  : 
none  is  alleged.  It  was  thrown  out  in  argu- 
ment -  but  it  is  not  alleged  in  the  protest,  and 
perhaps  need  not  be  noticed — that  there  may 
be  behind  a  question  of  the  legitimacy  of  tbi^ 
younger  child  :  but  surely  a  question  of  legiti- 
macy, of  all  others,  is  not  one  which  the  Court 
Christian  is  not' competent  to  entertain  —  the 
point,  however,  is  not  raised  for  my  consider- 
ation :  but  do  the  authorities  show  that  a  Court 
of  Equity  would  enjoin  under  the  circumstances 
of  this  case  ?  if  they  do,  and  clearly,  this  Court 
would  not  proceed . 

The  general  proposition  is,  that  Courts  of 
Equity  have  the  exclusive  jurisdiction  of  all 
trusts :  the  answer  is,  here  is  no  trust  remaining 
—  here  only  remains  the  duty  of  an  executor  — 
the  payment  of  a  legacy  absolutely  vested  in  the 
legatee.  Mr.  Toller's  book  (a)  is  only  of  autho- 
rity so  far  as  it  is  supported  by  the  cases  to  which 


(a)  Toller  on  Executors,  p.  400.    Fourth  Edition. 
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it  refers.  In  the  case  quoted  from  1  Barnewall 
and  Cresswell,  (a)  it  appeared  upon  the  face  of 
the  writ  de  contumaee  capiendo  that  the  suit  had 
been  brought  against  the  party  in  the  character 
of  trustee :  therefore  the  Ecclesiastical  Court 
had  no  right  to  proceed  ;  and  he  was  discharged 
out  of  custody.  Here  the  suit  is  brought  against 
Claudius  Grignion  in  his  character  of  executor. 

The  next  case  is  Stonehouse  v.  Stonehouse.  (b) 
The  whole  of  that  report  are  the  following 
words  —  •*  Injunction  granted  to  stay  proceed- 
"  ing  in  the  Spiritual  Court  for  payment  of  a 
**  legacy  until  the  hearing,  and  plaintiff  to  speed 
**  the  cause."  This  is  the  whole — there  was  a 
suit  depending,  because  the  order  was  to  stay 
proceedings  till  the  hearing:  such  an  order 
would  be  a  matter  of  course.  There  might  be 
existing  trusts  to  execute,  respecting  which  the 
suit  in  equity  was  depending — it  might  be  a 
question  of  assets  and  of  account — it  might  be 
a  legacy  to  a  minor  or  to  a  married  woman :  — 
that  case  is  much  too  blind,  and  not  at  all  suf- 
ficient to  influence  me.  On  the  present  occasion 
it  is  not  allged  that  there  is  any  suit  in  any 
other  Court. 

Smith  V.  Kempson  (c)  is  of  the  same  sort.  It 
IB  an  injunction  to  stay  suit  for  a  legacy  till  the 
hearing,  while  there  was  a  proceeding  in  Chan- 
cery between  the  executors  for  an  account  to 
ascertain  assets.  The  same  observations  apply 
to  this  case  as  to  the  last — it  was  a  very  good 
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(u)  Exparte  Jenkins,  1  B.  <&  C.  655. 

(6)  1  Dick.  98.  (c)  2  Dick.  769. 
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reason  to  stay  proceedings  that  a  suit  was  de- 
pending in  another  Court,  where  a  question  of 
accounts  was  under  investigation.  The  deci- 
sion in  that  case  does  not  lead  me  to  apprehend 
that  this  Court  would  in  the  present  instance  be 
prohibited,  for  it  does  not  determine  that  the 
Ecclesiastical  Court  had  no  jurisdiction-^ only 
that  the,  suit  must  be  stayed  there  while  the 
Court  of  Equity  is  proceeding  in  it  for  another 
purpose. 

There  are  two  cases  in  Price's  reports  —  The 
Attorney  General  v.  Lady  Louisa  Manners  ;  (a) 
and  Hill  v.  Atkinson,  (b)  The  question  in  both 
was,  whether  money  paid  into  the  Bank  in 
trust  for  legatees  was  liable  to  the  legacy  duty 
and  to  what  duty.  There  was  no  question  of 
jurisdiction  or  injunction ;  they  bear  very  re- 
motely if  at  all  on  the  present  question :  if  at 
all,  they  bear  adversely  on  this  protest ;  for  it 
was  not  held  that  the  money  was  appropriated. 
The  latter  case  is  also  reported  in  Merivale,  (c) 
and  upon  dismissing  the  petition  (which  was 
merely  as  to  the  payment  of  the  legacy  duty) 
the  Lord  Chancellor  observed  :  **  In  the  case  of 
**  the  Attorney  General  y.  Lady  Louisa  Man- 
'^  ners,  it  was  the  opinion  of  the  Barons,  that  an 
*'  executor,  who  is  also  a  trustee,  shifting  a 
**  legacy  from  his  hands  as  executor  into  his 
**  hands  as  trustee,  does  not  thereby  appropri- 
**  ate  the  legacy."  So  that  merely  investing  in 
the  funds,  according  to  the  opinion  of  the  Ba- 


(a)  1  Price,  411.  (6)  3  Price,  999. 

(e)  Hill  V.  Atkinson,  2  Meriv.  54. 


ARCHES  COURT  OF  CANTERBURY. 


543 


rons  of  the  Exchequer,  does  not  alter  the  cha- 
racter ;  but  if  paid  into  Court  under  a  decree, 
and  the  trusts  declared,  (this  is  the  distinction) 
it  would  be  an  appropriation.  That  case  goes 
thus  far ;  that  where  there  is  a  double  character 
of  executor  and  trustee,  an  investment  under  an 
interference  of  the. Court  is  an  appropriation : 
but  in  neither,  as  I  have  said,  was  there  any 
question  discussed  as  to  the  ecclesiastical  juris- 
diction. 

The  more  direct  and  most  important  case  is 
an  anonymous  case — before  Lord  Hardwicke 
in  1738 — reported  in  Atkyns.  (a)  It  is  ex- 
pressly under  the  head  **  Injunction  :''  in  which 
the  Counsel  for  the  plaintiff,  in  showing  cause 
why  an  injunction  should  not  be  dissolved,  re- 
lied on  the  case  of  Knight  v.  Clark,  cited  in 
Noel  V.  Robinson  (b)  where  the  Lord  Chancellor 
(Nottingham)  said,  '*  There  was  a  difference  be- 
^^  tween  a  suit  for  >  a  legacy  in  the  Spiritual 
**  Court,  and  in  this  Court ;  if  in  the  Spiritual 
**  Court  they  would  compel  an  executor  to  pay 
^*  a  legacy  without  security  to  refund,  there 
''  shall  go  a  prohibition."  The  ground  there  is, 
then,  that  the  Spiritual  Court  would  not  require 
any  security  for  refunding,  which  in  those  days 
the  Courts  of  Equity  did.  ^'  Lord  Hardwicke 
**  continued  the  injunction  till  the  hearing,  be- 
^'  cause  the  plaintiff  is  an  executor  in  trust  only, 
^^  for  where,  there  is  a  trust,  or  any  thing  in  the 
^^  nature  of  a  trust,  notwithstanding  the  Ecclesi* 
^*  astical  Court  have  an  original  jurisdiction  in  le- 


1828. 

Triwitt 
Term, 

Grionion 
Grioniom. 


(a)  1  Atk.  401. 


(^)  1  Vera.  93« 
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^^  gacies,  yet  this  Court  will  grant  an  injunction, 
''  trusts  being  only  proper  for  the  cognizance  of 
''  this  Court.''  Now  if  this  meant  that  an  injunc- 
tion would  be  granted  wherever  the  executor, 
tbough  not  expressly  appointed  a  trustee,  yet  in 
effect  was  acting  in  trust  for  the  legatees ;  this 
would  tend  to  destroy  the  jurisdiction  of  this 
Court  in  all  questions  of  legacy <.  But  the  Lord 
Chancellor  proceeds  :  "  Since  the  case  in  Ver- 
**  non  the  rule  is  now  varied,  for  legatees  are 
''  not  obliged  to  give  security  to  refund  upon  a 
'^  deficiency  of  assets/'  The  rule,  therefore,  in 
a  court  of  Equity  does  not  vary  from  the  rule  of 
this  court  in  that  respect.  The  reporter  adds — 
'^  tiiB  Lordship  mentioned  a  case  where  an  in- 
''  fant  was  entitled  to  a  legacy^  upon  her  mar- 
''  rying ;  the  husband  instituted  a  suit  in  the 
*f  EccleAiastical  Court  for  it,  which  be  might  do, 
'^  but  upon  the  executors  bringing  a  bill,  and 
'"  suggesting  this  matter  to  the  Court  an  injunc- 
^*  tion  was  continued  to  the  hearing."  Id  that 
case  there  was  a  ground  for  the  injunction,  be- 
cause this  Court  could  not  compel  the  husband 
to  make  a  provision  suitable  to  the  rights  of  ihe 
wife,  and  it  was  therefore  necessary  to  resort  to 
Uie  Court  of  Chancery. 

This  is  the  whole  of  the  case,  and  it  leads  to 
these  results :  that  where  there  is  a  trust,  or 
wbei e  the  Ecclesiastical  Courts  cannot  do  jus- 
tice, as  happened  while  the  demand  for  security 
to  refund  was  the  practice  of  the  Courts  of 
Equity, — or  where  a  married  woman  is  to  be 
protected  —  or  where  there  are  proceedings  in 
account  to  ascertain  assets — or  where  there  is 
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ally  thing  in  the  nature  of  a  trudt  to  be  executed; 
an  injunction  will  go — but  not,  as  I  understand, 
where  there  is  the  bare  duty  of  an  executor  to 
perform — to  pay  legacies :  for  that  would  iti  all 
cases  give  an  exclusive  and  not  a  mere  con- 
current Jurisdiction. 

In  the  present  case,  in  my  view,  the  simple 
duty  of  executor  remains — to  pay  the  legacy  : 
there  is  no  longer  any  trust  but  that  which  be- 
longs to  all  executorships.  I  have  considerable 
doubts  whether  any  Court  of  Equity  would 
enjoin,  and  pethaps,  have  reason  to  think  that 
they  would  not.  Tinifes  are  changed  — a  more 
liberal  and  enlightened  view  of  questions  of 
jurisdiction  is  taken :  on  the  one  hand,  these 
Courts  have  no  disposition  to  encroach — ampli- 
are  jurisdictibfiem — on  the  other  hand,  Tem- 
poral Courts  have  no  jealousy — no  wish  to 
resort  to  fictions  and  to  technicalities :  they 
look  (where  not  bound  by  former  decisions  di- 
rectly in  point)  to  the  real  substance  and  sound 
setise  of  the  question — to  that  which  is  really 
most  beneficial  to  the  Suitors — the  public — and 
subjfects  of  the  country.  There  is  quite  as  much 
business  in  all  Courts  as,  under  the  increase  of 
wealth  and  population,  the  itistitutions  are  able 
to  discharge.  The  original  jurisdiction  in  cases 
of  legacy,  to  enforce  payment  and  to  compel  ex- 
ecutors to  pei'fbrm  their  duty,  was  in  these 
Courts :  Temporal  Courts,  however,  interposed 
by  injunction  or  prohibition  when  those  Courts 
wefe  ali^eady  in  possession  of  the  cause,  or 
when  the  powers  of  the  Ecclesiastical  Judge 
were  defective  or  insufficient: — but  I  find  no 
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case  in  \vhich  Temporal  Courts  have  stopped 
these  Courts,  where  no  trust  was  existing  (be- 
yond the  mere  technical  trust  of  executorship) 
which  remained  to  be  executed — where  no 
legatee  was  to  be  protected  by  any  special 
power  —  where  a  Court  of  Equity  had  not 
already  been  resorted  to  and  was  not  in  posses- 
sion of  the  case. 

The  present  case,  as  far  as  appears  and  is 
stated  in  the  protest,  is  a  mere  subtraction  of 
legacy — is  a  suit  simply  to  enforce  payment. 
The  party  who  applies  may  have  reasons  for  re- 
sorting to  this  jurisdiction — by  the  very  fact 
of  his  suing  here  it  must  be  presumed  that  he 
conceives  it  would  be  a  more  convenient  and 
beneficial  jurisdiction  for  him: — whether  he 
judges  rightly  it  is  not  for  this  Court  to  decide ; 
nor,  unless  it  clearly  appeared  that  the  Court  had 
no  jurisdiction,  has  It  any  right  to  refuse  to  en- 
tertain the  suit — it  would  be  a  denial  of  jus- 
tice. 

Thinking  then,  that  at  least  it  is  a  matter  of 
doubt,  whether  Temporal  Courts  would  stop 
this  suit  by  injunction,  I  hold  it  proper  to  over- 
rule the  protest.  At  the  same  time  I  should  much 
regret  misleading  the  parties  and  involving  them 
in  unnecessary  expence,  by  taking  an  erroneous 
view  of  the  subject  through  an  insufficient  ac- 
quaintance with  the  rules  of  a  Court  of  Equity. 
I  should  therefore  strongly  recommend  to  the 
party,  who  institutes  the  present  proceeding, 
(being  now  possessed  of  the  view  taken  by  this 
Court)  to  resort  to  the  best  advice  he  can  re- 
specting the  rules  of  Courts  of  Equity.  If  under 
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that  advice  he  should  be  satisfied  that  an  injunc-       i»28. 

tion  would  be  granted,  he  may  immediately  trinity 

declare,  that  he  proceeds  no   further  in  this  4a,^|iJ!l'oo. 

Court.  „  — 

Grigniom 

In  respect  to  costs,  it  seems  proper  to  reserve         «• 
that  consideration  till  the  cause  is  finally  dis- 
posed of. 

Protest  over-ruled. 
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IN    THE    GOODS    OF    WILLIAM    CRINGAN 


On  Motion. 


A  person  dying 
in  Scotland  hav- 
ing by  bis  will 
directed  that 
the  legatees 
should  appoint 
two  persons  to 
execQte  his  tes- 
tamentary be- 
qoests,  probate 
granted  to  the 
nominees  as 
eiecntors. 


The  deceased — late  a  Surgeon  of  H.  M. 
twenty-fifth  regiment  —  died  in  Scotland  in 
January  1828.  By  his  will — dated  ** -Antwerp 
*^  1st  June,  1815" — he  bequeathed  to  his  mother 
the  interest  of  all  his  money  for  life  ;  and  at 
her  death  he  gave  to  each  of  his  brothers  £100, 
and,  to  each  of  his  sisters  £200 :  the  remainder 
of  his  property  he  directed  to  be  equally  di- 
vided among  his  brothers  and  sisters  and  their 
lawful  heirs.  The  deceased  appointed  no  exe- 
cutor, nor  residuary  legatee  ;  but  the  last  direc- 
tion of  the  will  was  in  these  terms : — 


"It  is  left  to  the  Legatees  mutually  to  ap- 
**  point  two  intelligent  and  trust  worthy  per- 
"  sons  to  execute  this  deed,  and  I  would  eam- 
"  estly  recommend  the  money  to  be  either  placed 
**  in  the  English  stocks  or  lent  on  good  landed 
''  security  with  a  guarantee  for  the  regular  pay- 
"  ment  of  the  interest." 


The  deceased  left  a  mother,  three  brothers 
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and  three  sisters ;  all  of  whom  (with  the  excep-       i^se, 
tion  of  two  of  the  brothers  in  Canada)  had,  by      trinity 
their  proxy,  appointed  "  Thomas  Hutchinson  of    iJs^l^i„, 
"  Terswaldsmains,    near  Dumfries,    and    John  ,     — r 

'  '  In  the  Good» 

'<  Halliday  of  Sanquahar,  merchant,  to  act  as  of 
"  executors  under  the  will  of  William  Cringan,  cmnoak. 
**  and  to  take  probate  thereof."  The  substitu- 
tion of  these  persons,  it  appeared,  had  been  ad- 
mitted by  the  Court  at  Dumfries  upon  the  ap- 
pointment, solely,  of  the  brothers  and  sisters  in 
Scotland. 

The   property    in   this   country  was  a  sum 
under  £200  due  to  the  deceased  for  pay. 

Addams  moved  for  probate  to  the  executors 
substituted  by  the  majority  of  legatees. 

Per  Curiam.  « 

The  provisioli  in  this  will,  as  to  the  appoint- 
ment of  executors,  I  am  informed,  is  not  very 
unusual  in  Scotland ;  and  had  the  Commissary 
Court  at  Dumfnes^  which  has  allowed  the  sub- 
stitution, decreed  probate,  I  should  have  had 
nothing  to  do  but  to  follow  the  grant  on  the 
production  of  an  exemplified  copy.  However 
understanding  from  the  Deputy-Registmr  that  in- 
stances have  frequently  occurred  of  granting  pro- 
bate to  persons  nominated  by  those  authorized 
by  the  testator  so  to  nominate,  I  shall  allow  this 
decree  to  pass  as  prayed. 

Motion  granted. 
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ProiMtc,  10  The  deceased  died  on  the  27th  of  March,  1828, 

^T^tl^r^^idi  a  bachelor.  His  will — written  very  fairly  with 
dui^l!!!d^  his  own  hand — was  dated  on  the  20th  of  Janu- 
11!!^  the      ^^>  1825,  and  signed  ;  but  below  the  signature 

only  persoD  en-  waS  the  WOrd  "  witUCSS." 

titled  QDder  ao  .^^  •    •  f^%  -a       •  <•      .  «         «  , 

intettacj,  on  From  a  joiut  amdavit  made  by  a  brother  and 
^tioM^Tit,  sister  of  the  deceased,  it  appeared  that  in  Janu- 
iht*'dt^l^^    ary,  1827,  the  deceased  informed  his  brother 

that  his  will  was  in  a  secret  drawer  of  his  writ- 
ing desk,  which  he  then  showed  him  how  to 
open,  in  case  of  his  death ;  and  having  produced 
his  will,  he  replaced  it.  It  further,  appeared 
that  about  a  fortnight  prior  to  his  death,  the  de- 
ceased told  his  sister  '^  he  had  made  his  will;" 
and  that  on  the  day  after  his  death,  it  was  found 
by  her  in  the  secret  drawer  of  his  writing-desk. 
The  deceased's  father,  who  was  also  an  execu- 
tor,  had  been  sworn  to  administer  the  effects 
under  this  will :  and  Dodsan  now  moved  that 
probate  might  pass  in  common  form. 

Per  Curiam. 
The  circumstances,  in  this  case,  fully  rebut 
the  presumption  of  law;    and  the  father — the 
only  person  entitled  under  an  intestacy — has 
been  sworn  as  executor  of  the  will. 

Motion  granted. 
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IN  THE  GOODS  OF  ELIZABETH  WENLOCK.  ^(^28. 


On  Motiofi. 
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Term, 
lit 


'  Elizabeth  Wenlock,  late  of  BrightUngsea,  Apapermam- 
near  Colchester,  died  on  the  27th  of  March,  I?!lJdT»S*:" 
1828,  a  widow,  leaving  three  nieces  and  two  ^•**  2""**  ^ 

'  '  o  ...  provea  on  mere 

nephews^  her  next  of  kin,  and  the  persons  en-  •«<?•▼»«■  of 
titled  to  her  personal  estate  in  case  she  should  wntiBg,  and  the 
be  pronounced  to  have  died  intestate.     These  Il^'^illherlS.*'^ 
parties  (if  alive)  were  stated  to  be  in  obscure  ^^^^  «*- 
stations,  and  the  whole  of  the  deceased's  pro- 
perty was  of  the  value  of  £  J  20. 

At  her  death  was  found  a  paper,  beginning 
thus —  "  This  is  the  last  will  and  testament  of 
"  me  Elizabeth  Wenlock :"  it  concluded  with 
appointing  her  cousin,  Mrs.  Hodder,  of  London, 
and  Mr.  Root,  Schoolmaster  of  Brightlingsea, 
**  to  be  my  whole  executrix  and  executor  of  this 
'^  my  last  will  arid  testament,  in  consideration  of 
"  which  I  beg  his  acceptance  of  five  pounds." 
This  paper  was  in  the  deceased's  hand- writing ; 
but  it  was  not  signed,  nor  dated ;  and  theie  was 
no  residuary  clause :  it  was,  however,  stated  to 
contain  an  entire  disposition  of  her  property. 
Mrs.  Hodder  was  duly  sworn  as  executrix  :  and 


In  the  Goods 
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1828.       probate   was    applied    for   in   the  Prerogative 

Trinity      Office,    on    an  affidavit   that  the    paper    was 

ii^less/oD.    ill  the  hand-writing  of  the  deceased.     When 

the  probate  was   presented  for  the    signature 

OF         of  the  Deputy-Registrar,  he  directed  an  affi- 

wenlock.     davit  to  the  effect  that  no  other  paper  of  the 

deceased's  of  a  testamentary  import  had  been 

found . 

William  Root  of  Brightlingsea,  schoolmaster, 
and  Mrs.  Hodder,  the  executors  under  the  paper 
in  question,  accordingly  made  an  affidavit,  from 
which  it  appeared  that,  on  the  21st  of  De- 
cember, 1827,  the  deceased  left  with  Root  the 
'  said  paper,  and  requested  him  to  prepare  from 
it  a  more  formal  will,  which  he  did ;  that  on  the 
13th  of  March,  1828,  the  deceased  told  Root 
that  "  as  her  Father  had  recently  died,  she 
"  could  not  execute  the  will  in  the  form  it  then 
^'  i^tood;  nor  until  she  had  ascertained  what 
^^  property  she  really  had  to  dispose  of;  that 
upon  this  occasion  Root  gave  the  will,  he 
had  prepared,  to  the  deceased;  after  which 
he  never  saw,  nor  heard  from,  her ;  that  upon 
her  death,  this  instrument  prepared  as  a  will, 
was  found  among  the  deceased's  papers,  but 
probate  of  it  had  not  been  asked,  *^  because 
"  they  believed  that  the  deceased  intended  the 
**  paper  which  she  delivered  to  Root  should 
"  operate  and  take  effect  as  her  last  will  and 
''  testament  in  case  of  her  death  without  exe- 
"  cuting  one  of  a  more  formal  nature." 

Dodsou  now  moved  for  probate  of  the  paper 
in  the  handwriting  of  the  deceased. 
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Per  Curiam.  X«28. 

This  motion  certainly  affects  me  with  some  trinity 
degree  of  surprise  and  alarm  on  account  of  the  uTswiop, 
irregularity  of  the  proceedings.  The  deceased  ^^  th7good» 
died  on  the  27th  of  March,  1828.  A  paper  is  of 
brought  to  be  proved,  which,  on  the  face  of  it,  Wenlock. 
is  unfinished,  apd  more  like  a  draft  than  a  will. 
It  has  no  concluding  words,  no  date,  no  signa- 
ture ;  and  yet  that  paper  is  carried  to  the  Prero- 
gati^e  office  for  the  purpose  of  probate  in  com- 
mon form.  This  must  have  been  done  by  a 
mere  Clerk — ^it  could  not  have  been  by  the  Proc- 
tor himself — an  experienced  practitioner,  (a) 
But  the  Court  is  sorry  to  find  that  even  a  clerk 
should  be  so  ignor^t  as  not  to  know  such  a 
paper  could  not  pass  in  common  form,  on  a 
mere  affidavit  of  handwritiqg.  What  appears 
more  extraordinary,  is,  that  the  Clerk  of  the 
seat  considered  the  probate  of  this  instrument 
as  a  regular  grant.  I  should  wish  to  be  in- 
formed who  was  the  Clerk  of  that  seat — he  ought 
to  hare  known  better ;  or  if  he  was  not  better  in- 
structed, he  should  have  carried  the  paper  to  the 
acting  Deputy-Registrar,  and  requested  his  in- 
structions thereon — but  no  such  thing — it  is  laid 
before  the  Deputy-Registrar  for  his  signature  as 
a  perfectly  regular  document.  Fortunately  when 

(a)  The  Proctor  stated  that  he  was,  at  the  tifflc,  abseot 
from  town  :  and  in  an  answer  to  a  remark  of  the  Court  as  to 
the  motion  being  still  persisted  in,  replied,  that  it  was  done 
partly  to  satisfy  his  client,  who,  as  executrix,  had  been  at  ex- 
p^nce  respecting  the  funeral ;  and  partly  to  afford  himself  an 
oppoTtunity  of  explaining  the  matter  to  the  Court :  but  that  he 
had  no  hope  that  the  Court  would  grant  the  motion. 
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uJl^iM.  *^  ^^  nature  of  the  grant,  and  on  the  present 

.     — z  occasion  the  imperfect  state  of  the  paper  was 

In  THE  Goods  *  *^    ^ 

OP  discoTcred. 
wehlock"  It  is,  however,  a  serious  hardship  that  all 
responsibility  should  rest  on  them,  for  in  a 
great  press  of  business,  it  is  possible  that  an 
irregular  probate  might  inadvertently  pass  them 
unnoticed;  but  it  is  hardly  possible  such  a 
thing  should  occur  if  the  public  had,  as  they 
are  entitled  to  have,  a  guarantee  for  the  regu- 
larity of  the  grant,  in  the  careful  examination 
of  the  Proctor  in  the  first  instance;  of  the 
Clerk  of  the  seat  in  the  second ;  and,  ultimately, 
of  the  Deputy-Registrar. 

It  is  stated  that  the  Deputy-Registrar  merely 
directed  an  affidavit  as  to  the  finding  of  the 
paper ;  this  must,  I  think,  have  been  a  misap* 
prehension,  even  from  the  face  of  the  instru- 
ment itself — which  is  unsigned,  undated,  un- 
concluded,  and  appoints  no  residuary  legatee. 
What  now  turns  out  to  be  the  case  upon  the 
affidavit?  —  that  it  was  only  a  draft  which  was 
carried  to  Mr.  Root  to  enable  him  to  prepare  a 
regular  will.  He,  at  the  time,  suggests  an  alte- 
ration which  is  acceded  to  by  the  deceased; 
and  Root  prepares  the  will  for  execution.  The 
matter,  however,  does  not  rest  here:  the  de- 
ceased comes  again — says,  "  no, — I  cannot 
"  execute  this  will  in  its  present  form — my 
*^  fatlier  is  lately  dead — I  must  sell  out.  some 
'*  stock  to  pay  his  funeral  expences,  and  some 
**  debts  —  I  don't  know  what  property  may  re- 
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her,  and  leaves  the  draft;  so  that  it  appears  trinity 

probate  of  this  paper,  abandoned  by  the  de-  ut^s^c^s^on. 

ceased,  was  on  the  point  of  passing  in  an  ordi-  ^^  thTgoods 

nary  way.     This,  of  itself,  is  sufficient  to  excite  op 

Klizabeth 

considerable  alarm ;  and  still  more  so,  when  I  wemlock. 
look  to  the  statement — that  there  are  several 
next  of  kin — persons  in  very  low  and  obscure 
stations  of  life  —  who,  though  they  are  the  par- 
ties legally  entitled  to  take  the  property,  yet 
have  not  been  informed  of  these  applications 
for  probate.  Every  Practitioner  here  must  be 
aware  that  an  unfinished  paper  cannot  take 
effect  on  a  mere  affidavit  as  to  finding  and 
handwriting.  If  no  other  paper  exist,  that  fact 
alone  will  not  render  such  an  instrument  as  this 
valid  without  some  circumstances  accounting 
for  its  imperfection,  and  without  first  citing  the 
next  of  kin.  It  is  then  quite  impossible  that  this 
motion  can  be  granted  ;  and  I  direct  that  inquiry 
may  be  made,  who  was  the  Clerk  of  the  seat 
that  would  have  allowed  the  probate  to  pass ; 
and  that  he  may  be  desired  to  act  with  greater 
caution  for  the  future. 

Motion  refused. 
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A  testator, 
while  atyari- 
aDoe  with  bii 
relations,  bav- 
iog  made  a  will 
in  favoar  of  a 
stranger  in 
blood,  being 
afterwards  re- 
conoiled  to  his 
familj  and  his 
foil  capaoitj 


This  case  was  argued  by  Phillimore  and  Ad- 
dams  for  Mr.  Young,  and  by  Lmshingtan  and 
Dodson^  contr^. 


Judgment. 

Sir  John  Nicholl. 

The  evidence  in  this  suit  is  sufficient  to  sa- 

derthbeSad.  ^^fy  ^7  ^ind.  It  is  not  a  case  involving  a 
nitted ;  a  siib-  yanoty  of  ciicumstances  inferring  doubtful  capa- 
in  favoar  of  his  citj,  uoT  circumstauces  from  which  mere  fraudu- 
d^^sholriry  lent  circumvention  is  to  be  presumed;  but  it 
f^m  the^cnlto-  ttt™s  OH  a  plain  broad  fsjct  whether  the  instru- 
dy  of  the  draw-  mout  was  exocutcd  by  the  deceased,  or  is  an  ab- 
notbingnnderit,  solute  fabrication  and  forgery.  The  case  as- 
qaaiM^d  with  sumed  that  shape  from  its  very  commencement ; 
bVujthe"/!^  for  when  the  instrument  was  propounded  in 
whcrwf  —       the  amdidit.  the  first  article  of  the  allegation 

thoogni  occur-  ... 

ring  in  secret     opposiug  it  coutaincd  a  direct  averment  that 

and  in  a  strange 

manner — was 

proved  by  the 

drawer  and  two 

vnimpeached 

witnesses)— 

pronoanced  for ; 

and  the  oxeentor 

of  the  former 

will  condemned 

in  £20  nomine 

txpensantm,  he  having  directly  alleged  the  seoood  will  to  be  a  forgery ;  but  laeceeded  in  show 

ing  the  drawer  to  be  of  doobtfol  choraoter. 


the  paper  was  not  signed  by  the  deceased,  nor 
was  his  act,  though  it  was  admitted  that  at  the 
time  of  the  date  he  was  of  perfect  capacity. 

The  history  of  the  party  and  of  the  transaction 
may  bear  materially  on  the  probability  whether 
it  was  or  was  not  his  own  act. 
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The  deceased's  name  was  James  Brown  Un- 
wn,  and  he  died  suddenly  of  apoplexy  on  the 
20th  of  July  1827,  though  seized  two  days  before 
with  cholera  morbus ;  he.  was  the  only  child  of 
Walford  and  Elizabeth  Unwin,  and  having  been 
bom  in  1787  or  1788,  was  about  40  years  of 
age :  his  mother's  sister  married  one  Kings,  a 
coachmaker,  and  the  two  sisters  afterwards 
lived  together  with  their  husbands  in  Duke 
Street,  Bishopsgate  —  but  Kings,  vfor  the  last 
five  years,  resided  in  Southampton  Street,  Pen- 
tonville.  About  1796  Richard  Salter  Young, 
then  an  infant  of  eighteen  months  (whose  child 
he  was  does  not  appear)  was  placed  at  nurse  with 
Mrs,  Unwin — he  was  seven  or  eight  years  younger 
than  the  deceased — was  brought  up  as  one  of 
the  family  —  called  Mr.  and  Mrs.  Unwin,  father 
and  mother — Mr.  and  Mrs.  Kings,  uncle  and 
aunt — he  and  the  deceased  called  each  other 
brother,  and  they  went  to  the  same  school.  The 
deceased  was  afterwards  apprenticed  to  Messrs. 
Savage  and  Taylor,  Apothecaries  in  Bishops- 
gate  Street,  and  when  out  of  his  time  was  prin- 
cipally by  the  assistance  of  Mrs.  Kings,  set 
up  in  business  first  in  Widegate  Street,  Bishops- 
^te,  from  whence  he  removed  to  Bethnal  Green 
Road :  he  took  this  brother,  if  so  I  may  call 
him,  to  assist  in  his  shop  —  not  as  an  errand 
boy,  as  Brown  pleads  —  (though  when  the 
errand  boy  was  absent  he  did  occasionally  carry 
home  medicines)  but  in  compounding  drugs  and 
in  the  ordinary  business  of  an  Apothecary's 
shop.  The  deceased  married  a  wife  rather  of 
an  unfortunate  temper  —  she  brought  about  a 
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quarrel  between  the  deceased  and  all  his  family, 
and  having  also  taken  a  dislike  to  this  lad  he 
and  the  deceased  were  at  length  forced  to  part ; 
the  immediate  complaint  of  the  wife  seems  to 
have  been,  that  in  weighing  out  three  penny- 
worth of  senna  he  had  given  too  much  weight : 
but  it  clearly  results  from  the  evidence,  that  the 
separation  took  place  not  on  account  of  the  mis- 
conduct of  Young  —  not  from  an  alienation  of 
the  deceased's  regard — but  owing  to  the  influ- 
ence of  the  wife.  —  In  consequence,  about  181 1, 
Young  took  to  a  seafaring  life,  —  went  first  as  a 
surgeon  —  then  engaged  in  the  Mediterranean 
trade,  and  is  now  master  of  a  vessel.  The  de- 
ceased continued  on  ill  terms  with  his  own 
family,  and  on  that  account  Young's  only  com- 
munication, when  in  England,  was  with  the 
father  and  mother  and  the  Kings,  and  for  four- 
teen or  fifteen  years  or  longer  he  had  no  inter- 
course with  the  deceased. 

While  matters  were  in  this  state,  the  deceased 
—  alienated  from  his  own  family  through  the 
wife  —  made  two  wills.      The  first  dated   on 
the  28th  of  September  1814,  is  all  in  his  own 
handwriting  and  attested  by  three  witnesses: 
it  gives  nothing  to  any  part  of  his  own  family, 
but  leaves  every  thing  to  his  wife  and  appoints 
her  the  sole  executrix.     The  second,  dated  on 
the  10th  of  February  1819,  gives  to  his  wife,  the 
furniture,  &c.  absolutely,  and  every  thing  else 
for  life  with  remainder  to  John  Brown,  son  of 
the  Rev.  William  Brown ;  and  appoints  his  wife 
and  William  Brown  executors.     Thus  his  wife 
and  his  friend  Brown's  family  are  alone  bene- 
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fited  by  the  will  of  1819 ;  his  own  family  and 
all  his  other  friends  are  excluded,  and  that  will 
was  deposited  with  Brown.  As  executor  of  this 
will  of  1819,  under  which  his  son  is  solely  bene- 
fited, (for  the  wife  is  dead),  Brown  now  opposes 
a  later  will  —  the  will  in  question  in  this  cause. 

Subsequent  to  the  will  of  1819,  a  material 
change  of  circumstances  took  place.  The  de- 
ceased's wife  died  about  three  years  before  him 
— and  his  mother  appears  to  have  died  still 
earlier :  his  father,  Walford  Unwin — an  old  man 
of  74,  who  had  lived  with  the  Kings  and  was  in- 
tirely  supported  by  them  till  the  death  of  the 
deceased's  wife — was,  on  that  event,  very  natu- 
rally and  very  properly  taken  to  reside  with  the 
deceased:  the  latter  had  quitted  business, 
had  agreed  for  the  purchase  of  a  cottage  at 
Warminster,  and  was  preparing  to  go  and  re- 
side there. 

That  he  should  therefore  continue  to  adhere 
to  this  will  of  1819,  giving  every  thing  to  John 
Brown,  and  leaving  his  own  father  wholly  un- 
provided for,  now  that  his  wife  was  dead  and 
his  father  had  been  taken  to  reside  with  him  and 
was  wholly  dependent  upon  him,  was  not  only 
extremely  unnatural  and  improper,  but  highly 
improbable.  In  addition,  he  had  taken  offence 
at  William  Brown — he  mentioned  to  some  of 
his  friends,  that  Brown  had  insinuated  that  an 
improper  intimacy  existed  between  him  and  his 
housekeeper :  he  was  much  hurt  —  he  felt  it 
as  an  insult :  and  though  this  breach  appeared 
in  a  short  time  to  be  made  up,  and  though  they 
were  again  outwardly  friends,  yet  he  said  '*  he 
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should  not  forget.it"  —  it  rankled  in  his  bo- 
som :  the  way  in  which  he  mentioned  it  to 
Pocock,  who  was  a  gardener  and  saw  him  fre- 
quently, is  this :  — 

On  the  sixth  article,  "  the  deponent  says, 
"  that  the  deceased  and  the  articulate  William 
"  Brown  used  to  be  very  intimate ;  they  were  of 
*'  the  same  party  in  parish  disputes ;  but  about 
•*  four  months  or  so  before  the  deceased  died 
"  there  was  a  question  in  the  parish  about  the 
"  appointment  of  a  mistress  to  the  workhouse, 
"  on  which  they  took  opposite  sides,  and  a 
"  quarrel  followed.  Deceased  told  deponent 
"  that  Browh  in  the  course  of  the  dispute  had 
'^  insinuated  something  improper  about  him  and 
'^  his  housekeeper  which  he  could  not  stomach, 
"  and  tliat  he  never  would  forgive  him  so  long 
''  as  he  lived ;  that  he  ought  not  to  have  used 
''  him  so ;  he  had  been  such  a  friend  to  him. 
"  Deponent  told  deceased^  they  should  forget 
"  their  disputes  as  soon  as  they  left  the  vestry ; 
''  but  deceased  said,  *  it  was  quite  impossible; 
**  Brown  had  hurt  him  here,  pointing  to  his 
'•  breast,  and  he  never  could  forgive  him/  Be- 
*'  fore  this  deceased  used  to  talk  with  deponent 
**  about  William  Brown  as  one  of  his  friends." 

Now  though  the  deceased  does  here  express 
himself  so  strongly,  yet  their  differences  were 
partly  reconciled  —  still  however  he  thus  men- 
tions the  subject  to  Bigg :  — 

*'  The  deceased  was  giving  deponent  an  ac- 
**  count  of  what  had  passed  at  the  vestry,  and 
*'  the  deceased  said,  ^  Bigg,  Brown  has  injured 
'*  me,  and  I  won't  forgive  him ;  he  has  insinuated 
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'^  that  I  and  my  servant  maid  are  thick  toge- 
**  ther.'  The  deceased  was  very  much  excited 
*^  at  the  time,  and  in  a  great  passion ;  but  de- 
'^  ponent  knows  that  deceased  and  Brown  were 
*^  reconciled  after  this;  and  very  shortly  too,  for 
''  a  few  days  afterwards  deceased  dined  at 
^'  Brown's  house  —  at  least  he  told  deponent  so ; 
'^  and  deponent  joked  him  about  his  having  said 
*'  he  never  would  forgive  Brown,  and  about  his 
^^  having  made  up  his  quarrel  so  soon^  and  the 
^'  deceased  said  between  joke  and  earnest — 
'' '  Ah,  but  I  shan't  forget  it.'  " 

The  plain  fact  is  that  it  was'  a  quarrel  which 
very  much  hurt  the  deceased,  who  at  the  time 
was  highly  indignant,  but  as  he  had  always 
acted  with  Brown  in  parish  matters,  he  did  not  * 
entirely  break  off  nor  discontinue  his  intercourse 
with  him  :  but  this  quarrel  had  its  effect.  Be- 
sides this,  it  is  in  evidence,  that  though  he 
was  anxious  that  young  Brown  should  succeed 
well  in  business  as  an  apothecary,  yet  he  made 
some  little  complaint  of  his  want  of  attention  to 
him.  Hardingham  says : — ^*  the  deceased  used  to 
^*  complain  that  John  Brown  did  not  call  upon 
''  him,  and  had  forgotten  him."  So  there  are 
some  symptoms  of  dissatisfaction  with  the  prin- 
cipal legatee. 

In  this  situation  of  circumstances  his  old 
friend  —  his  quasi  brother — Richard  Young  — 
who  had  been  excluded  from  his  society  during 
the  lifetime  of  his  wife, — was  in  London,  and  an 
accidental  meeting  took  place  between  them  in 
May.  All  their  former  feelings  and  affections 
seem  to  have  revived  at  this  meeting ;  they  spent  a 
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long  evening  together,  smoked  their  pipes,  took 
their  wine  freely,  talked  over  former  days  and, 
as  is  not  very  extraordinary,  their  meeting  ended 
in  intoxication.  Hardingham  found  them  smok- 
ing together  in  the  deceased's  garden,  — per- 
ceived they  were  on  interesting  topics  and  soon 
retired  :  —  V  The  impression  on  the  deponent's 
"  mind  was  that  they  were  on  the  most  cordial 
''  terms,  and  there  appeared  to  have  been  an  old 
"  and  strong  friendship  between  them."  In  con- 
tinuation of  this  history,  Pocock — who  was  very 
intimate  with  the  deceased,  had  a  garden  ground 
adjoining  his  premises,  and  had  allowed  the  de- 
ceased to  open  a  door  of  communication  into  it 
for  his  own  convenience,  for  he  was  something 
of  a  Tulip  fancier — states :  —  "  He  remembers 
"  very  well  that  about  the  latter  end  of  May,  be- 
'^  fore  the  deceased  died,  he  came  through  de- 
"  ponent's  garden  ;  sat  down  at  the  door  of  the 
''  house,  and  complained  of  a  head-ache,  and 
''  said,  *  he  had  had  too  much  the  night  before, 
''  that  a  friend  had  come  to  see  him,  whom  he 
'^  had  not  seen  for  sixteen  years,  that  that  friend 
"  (whom  he  called  *  Dick')  had  lived  with  him 
**  when  he  was  in  business  ;  but  that  they  had 
''  separated  through  the  interference  of  his  the 
"  deceased's  wife."  The  deceased  then  gives 
him  an  account  of  the  quarrel  about  the  senna, 
which  the  witness  details. 

Here  then  is  not  a  mere  accidental  meeting, 
but  a  complete  renewal  of  their  boyish  attach- 
ment, though  it  was  the  only  interview.  The 
deceased  and  the  Kings,  from  some  difference 
about  a  money  transaction,  were  not  upon  very 
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cordial  terms  and  did  not  see  much  of  each 
other ;  but  there  had  been  no  absolute  quarrel. 
Mrs.  Kings  also,  from  knowing  the  deceased 
had  some  propensity  to  drinking,  on  hearing  of 
this  interview,  and  of  the  intoxication  that  en- 
sued, advised  Young  not  to  go  again,  though 
several  messages  were  sent  to  him  from  the  de- 
ceased by  his  father.  Now  this  renewal  of  the 
early  affection,  in  addition  to  the  circumstances 
respecting  his  father  and  the  Browns,  renders 
it  not  improbable,  that  the  deceased  should 
make  a  new  disposition,  such  as  that  contained 
in  the  will  propounded. 

That  will  is  dated  on  the  18th  of  Jane  1827, 
and  bequeaths  all  his  property  to  Richard  Sal- 
ter Young  in  trust  to  pay  to  his  father,  Walford 
Unwin  an  annuity  of  £100, —  to  his  house- 
keeper Hannah  Turner  an  annuity  of  £10,  to 
whom  is  also  left  the  cottage  at  Warminster — 
(describing  it  as  in  Devon  instead  of  in  Wilt- 
shire— an  error  to  which  I  shall  presently 
refer — in  this  cottage  it  appears  Hannah  Tur- 
ner had  some  interest — I  remark  this  because  it 
shows  the  accuracy  of  information  respecting 
the  deceased's  affairs) ; — to  William  Gale,  wea- 
ver, £50, — to  Charlotte  Gale  his  daughter  £200, 
—  the  residue  it  gives  to  Young  and  appoints 
him  executor — it  is  signed,  sealed,  and  attested 
by  three  witnesses. 

This  is  the  will  and  such  is  the  disposition  it 
contains.  Connected  with  the  circumstances,  it 
scarries  with  it  every  presumption  in  its  favour, 
and  except  that  the  mode  of  preparing  it  is 
rather  singular,  and  that  the  person  employed 
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to  prepare  it  is,  to  no  inconsiderable  extent, 
attacked  in  credit,  there  would  be  nothing  ex- 
traordinary in  the  case ;  for  the  time  and  man- 
ner of  its  appearance  is  the  natural  sequel  of 
the  mode  of  execution :  but,  on  the  other  hand, 
the  difficulty  of  supposing  this  a  fabrication  and 
forgery  appears  to  be  much  greater  than  those 
objected  in  opposition  to  the  will. 

Plaisted,  the  drawer,  is  an  old  attorney,  in 
embarrassed  circumstances,  and  not  in  the  most 
respectable  practice.  Witnesses  have  been  pro- 
duced against  his  character :  five  would  not  be- 
lieve him  on  his  oath — one  of  these  only  knew 
him  in  his  youth — ^a  second  forms  his  opinion  only 
on  what  he  has  heard ;  and  some  by  their  own 
showing  do  not  stand  much  higher  in  credit 
than  Plaisted  himself  would,  if  their  deposi- 
tions were  believed.  On  the  other  side,  there 
are  witnesses  who  entertain  a  favourable  opinion 
of  him — particularly  Mr..  Bates  a  silk -weaver, 
who  appears  respectable  and  a  man  of  property, 
and.  who  has  had  some  considerable  experience 
of  Plaisted's  integrity.  However  Plaisted  is 
not  omni  exceptione  major,  and  the  Court  would 
hear  him  with  caution ;  particularly  if  speaking 
to  that  which  was  matter  of  opinion  or  which 
might  be  easily  misrepresented — such  as  capa- 
city, volition,  or  affection, — but  here  the  sole 
inquiry  is  a  broad  simple  fact,  whether  the  will 
was  or  was  not  executed  at  the  asserted  time : 
he  says  ^^  he  had  a  speaking  acquaintance  with 
"  the  deceased  for  twenty  years,"  and  that  ac- 
counts for  the  deceased  employing  him ;  though 
it  has  been  observed  that  this  was  very  singu- 
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lar ;  and  it  has  been  asked,  why  he  should  not 
employ  the  Vestry  Clerk,  Brutton.  If  it  were 
necessary  to  explain  this,  there  are  some  mani- 
fest reasons — Bruttou  was  in  the  constant 
habit  of  seeing  Brown — it  was  not  singular 
that  the  deceased  should  be  unwilling  to  em- 
ploy any  person  through  whom  it  was  possible 
that  Brown  might  be  made  acquainted  with  the 
change  in  his  testamentary  intentions:  but  he 
certainly  was  unfortunate  in  his  selection  of  an 
attorney,  for  the  individual  was  not  the  most 
respectable. 

'^  He  had  been  acquainted  with  the  deceased 
"  for  about  twenty  years ;  and  in  the  habit  of 
"  conversing  together.  About  the  middle  of. 
''  June,  1827,  he  met  the  deceased  in  or  near  to 
**  Gracechurch  Street,  who  after  talking  on 
*'  some  common  topics,  spoke  to  him  about  his 
*^  will :  deponent  recommended  him  to  make  it 
''  immediately,  on  account  of  the  bad  results  he 
*'  had  seen  from  delay :" — ^There  was  another 
reason  perhaps :  —  however  he  thinks  it  a  good 
opportunity,  and  he  takes  the  deceased  with 
him  to  the  Temple,  where  he  knew  Mrs.  Cob- 
bett,  who  had  the  care  of  some  chambers,  and 
she  lends  him  a  room.  Plaisted  states  that, 
**  as  they  proceeded  to  the  Temple  in  a  hackney 
'^  coach  the  deceased  communicated  to  him, 
"  verbally,  the  disposition  he  wished  of  his  pro- 
perty, so  that  he  was  at  once  able  to  write  it  out 
fairly,  and  fit  for  execution ;"  he  also  says, 
that  while  he  was  preparing  it,  he  read  over 
each  passage ;  and  finally  the  whole  together, 
previous  to  the  execution." 
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This  is,  in  substance,  Plaisted's  account  of 
this  transaction :  and  considering  that  he  had 
passed  most  of  the  last  twenty  years  in  a 
gaol  and  was  in  a  state  of  great  poverty,  it  is 
not  extraordinary  that  he  should  be  anxious 
that  the  job  should  not  escape  him,  and  that  he 
should  propose  an  immediate  execution ;  and  as 
he  says  he  was  going  to  the  Temple  on  other 
business,  that  accounts  for  his  carrying  the  de- 
ceased to  this  woman's  chambers  rather  than  to 
his  own  office  in  Millman  Place.  The  chief 
objection  is,  the  paper  itself  is  so  correctly  writ- 
ten that  it  has  not  the  appearance  of  being 
composed  without  a  draft,  but  rather  of  being  a 
fair  copy ;  but  I  am  not  able  to  say  that  this  ex- 
perienced practitioner  of  64  years  of  age  might 
not  have  prepared  it  off  hand ;  and  if  his  skill 
was  adequate  to  the  task,  his  penury  would  urge 
him  to  get  the  business  thus  far  advanced,  as  it 
would  entitle  him  to  his  fee,  though  he  states 
he  was  not  paid  at  that  time :  but  even  admit- 
ting that  the  Court  cannot  with  safety  rely  on 
Plaisted  singly,  what  is  there  to  shake  the  credit 
of  the  other  two  witnesses,  Mrs.  Cobbett  and 
Mrs.  Craddock,  who  heard  the  paper  read  and 
with  Plaisted  attested  the  execution?  and  if 
their  statement  cannot  be  gainsaid,  Plaisted's 
evidence  may  be  blotted  out  of  the  case.  The 
story  they  tell  is  quite  plain — and  the  account 
given  of  Plaisted's  acquaintance  with  Mrs. 
Cobbett — of  his  taking  the  liberty  of  apply- 
ing to  do  the  business  in  these  chambers  — 
and  of  the  circumstances  that  brought  Crad- 
dock there  —  is  perfectly  probable  and   natu- 
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ral.  (a)  If  either  of  these  women  are  not  what, 
upon  interrogatories,  they  represent  themselves, 
it  might  have  been  disproved  after  publication. 
Now  Craddock  particularly  fixes  the  time  in 
confirmation  of  the  instrument: — She  say*s, 
"  she  called  on  Mrs.  Cobbett  when  she  came  to 
**  3London  occasionally :  that  about  a  fortnight 
"  before  last  Fairlop  fair,  which  is  held  on  the 
"  first  Friday  in  July,  about  twelve  o'clock  of 
**  the  day  (but  of  the  day  of  the  month  or  week 
*'  she  has  no  recollection)  she  called  on  Mrs. 
*'  Cobbett  at  her  rooms  in  the  Temple ;  that 
after  she  had  been  there  about  half-an-hour, 
two  persons  —  quite  strangers  to  deponent  — 
"  came  to  the  door:  one  was  a  little  man — 
*^  the  other  was  a  remarkably  tall  stout  man ; 
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(a)  Mrs.  Cobbett  deposed,  ''  that  sbe  was  introduced  to 
Plaisted  about  September,  1826;  and  that  she  employed  him 
to  recover  a  small  debt;  that  she  never  saw  him  upon  any 
other  occasion  before  the  latter  end  of  June  last,  in  the  fore- 
noon of  the  day,  when  he  canje  with  a  stranger  to  her  apart- 
ments in  Fig-tree  Court,  and  asked  her  if  she  would  let  him 
come  in  and  do  a  little  writing,  and  she  allowed  him  to  do 
so ;  that  the  stranger  and  Plaisted  conversed,  and  the  latter 
vrrote ;  that  after  they  had  been  so  engaged  about  an  hoar 
and  a  half,  Plaisted  asked  deponent,  *  if  there  were  any 
Clerks,*  and  being  told,  '  none  in  the  chambers,'  he  asked 
her  and  Mrs.  Craddock  (for  they  were  both  in  the  room  — 
Mrs.  Craddock  bad  called  in)  to  witness  Mr.  Unwin*s  will  — 
pointing  to  the  stranger — to  which  they  consented — and 
Plaisted  read  the  will  over  in  an  audible  and  distinct  man- 
ner.*'—  On  the  fourth  interrogatory  she  said:  "  she  is  em- 
ployed by  Mr.  Walker  to  wait  upon  him  and  take  care  of  his 
chambers :  that  she  has  been  acquainted  with  Mrs.  Craddock 
about  five  years,  who  had  formerly  lodged  with  respondent ;' 
but  had  since  her  marriage  lived  at  Stratford  in  Essex." 
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''  and  she  thinks  the  smallcH*  was  called  Plais- 
**  ted.*' — She  then  speaks  to  the  execution  of 
the  will. 

This  witness,  then,  fixes  the  period  by  her 
reference  to  Fairlop  fair,  which  will  bring  the 
time  back  to  the  18th  of  June,  1827. 

It  is  said  however  they  do  not  identify  the 
deceased — but  what  reason  is  there  to  suppose 
that  this  paper  was  fabricated  on  the  18th  of 
June  ?  The  deceased  was  then  in  good  health 
-only  40  years  of  age — yet  the  Court  is  to 
believe  that  some  person  who  represents  the 
deceased  and  not  the  deceased  himself  executes 
this  will !  Can  any  thing  be  more  grossly  im- 
probable ?  but  if  this  is  a  forgery,  who  are  the 
parties  ?  how  was  it  contrived  ?  what  evidence 
is  there  to  support  the  charge?  when  com- 
pleted»  Plaisted  has  no  interest  under  the  docu- 
ment— no  inducement  to  fabricate  it — if  so 
inclined,  no  suj£cient  knowledge  of  the  party 
and  of  his  connexions  to  invent  a  disposition  so 
natural  and  a  description  so  exact  in  all  its 
parts — for  placing  Warminster  in  Devonshire 
must  be  through  Plaisted's  ignorance  or  over- 
sight, and  the  error  might  have  easily  escaped 
the  deceased's  notice  on  reading  it  over  ;  for  it  is 
mentioned  that  he  held  his  hand  up  to  his  face 
and  appeared  depressed  in  spirits  —  a  feeling 
which  the  seriousness  of  the  occasion  might 
naturally  produce,  and  which  would  not  render 
him  very  accurately  attentive  to  mere  words  of 
description.  If  Plaisted  was  the  fabricator,  he 
must  have  had  some  instructor  as  well  as  em- 
ployer —  Who  are  they  ?    Young  did  not  know 
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— never  saw — him.  Nor  is  there  any  proof 
that  the  other  parties  ever  knew  or  saw  him. 

But  further,  the  two  women  have  been  sepa- 
rately and  unexpectedly  called  upon  by  inter- 
rogatories, not  put  to  Plaisted,  to  give  a  minute 
account  of  the  person  and  dress  of  the  deceased, 
and  they  quite  agree  in  that  account.  The 
description  of  him  is  singular — in  person,  they 
state  him  to  be  remarkably  large — in  dress, 
something  like  a  clergyman.  The  very  object 
of  putting  these  interrogatories  was  to  contradict 
the  witnesses,  if  their  statement  had  been  in- 
correct and  false,  by  an  exceptive  allegation, 
and  thus  diversity  would  have  been  proved. 
None  such  has  been  offered,  and  I  take  it  there- 
fore to  be  a  true  description.  I  presume  he 
was  a  very  large  man,  and  that  he  was  usually 
dressed  as  these  women  represent;  and  thus 
the  identity  is  established  in  confirmation  of 
Plaisted.  If,  then,  this  was  the  deceased  who 
executed  this  paper,  there  is  an  end  of  the 
question.  The  two  women  at  least  are  not  dis- 
credited— the  capacity  of  the  deceased  is  per- 
fect :  — here  then  is  an  execution  by  a  capable 
testator — and  not  only  that,  but  the  instrument 
itself  contains  a  disposition  quite  natural  and 
probable. 

These  three  witnesses  speaking  positively  to 
the  fact  of  execution,  it  is  in  vain  for  Mr. 
Brown  to  resort  to  that  weakest  and  most  de- 
ceptive of  all  evidence — dissimilitude  of  hand- 
writing. If  such  evidence  may  have  some 
slight  weight  where  the  case  for  its  affirmative 
proof  depends  on  handwriting,  still,  against  the 
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1828.  positive  evidence  of  witnesses  attesting  and  depos- 

Trinity  ing  to  a  signature  as  actually  made  in  their  pre- 

i»?sc«iin.  sence,  it  can  scarcely  have  any  effect.  Here  are 

yTono  ^  variety  of  exhibits  produced  in  the  deceased's 

V  handwriting,  but  in  many  of  them  there  is  ma- 

—*'  nifestly  a  strong  dissimilitude  from  each  other — 

m^Htedej^'b^,'  Here  are  several  witnesses  who  disbelieve  the 

■gMottposiUTe  genuineness  of  the  handwriting — Here  are  se- 

eTidenoe  of  wit-   ^_..  -  •j«i.i_j 

Msset  mttMtiDg  veral  mtunately  acquamted  with  the  deceased  s 
"l^ataw"^^^  character  who  do  not  hesitate  to  say,  it  is  genuine. 
tbiSr'pJi^'I^!"  Those  who  disbelieve,  principally  rely  on  the 
it  ou  Mtfoeij    simature  alone  and  give  their  reason,  "  because 

*^  in  the  signature  the  names  are  at  length, 
'^  whereas  the  deceased  used  only  to  sign  the 
'^  initials  of  his  Christian  names."  In  signing 
his  name  at  public  meetings,  or  to  printed 
cards,  or  the  like,  every  person  (and  the  de- 
ceased does  so)  signs  in  a  hurry  and  in  the 
shortest  way :  —  a  surrogate  probably  signs  a 
jurat  diflferently  from  what  he  would  subscribe 
a  bond  or  a  deed  or  his  own  will.  The  de- 
ceased's papers  too  fell  into  Brown's  hands  and 
he  has  had  an  opportunity  of  selecting  those 
where  the  initials  alone  occur ;  but  witnesses  prove 
that  the  deceased  did  sometimes  sign  his  names 
at  length  to  a  lease — or  the  like.  It  does  so 
happen  that  here  is  one  document  which  could 
not  be  kept  back — the  will  of  1814,  and  it  does 
also  happen  that  the  signature  has  the  Chris- 
tian names  written  at  length.  Nay  further — 
that  it  has  rather  a  peculiarity — a  comma  or 
dash  between  each  name — exactly  as  the  will 
in  question — so  in  the  second  will,  and  in  the 
books  before  me,  there  is  the  same  comma  be- 
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tween  the  initials.  This  takes  away  ahnost 
entirely  the  little  weight  which  might  belong  to 
opinion  of  dissimilitude,  and  shows  that  those 
opinions  were  founded  upon  reasons  which  fail 
in  fact — and  that  this  species  of  eridence  is  of 
the  most  fallacious  description ;  but  to  this  is 
added,  in  the  present  case,  the  evidence  of  the 
two  women  proving  that  the  will  was  signed  in 
their  presence,  and  by  the  deceased— no  doubt 
therefore  can  be  entertained  of  its  genuineness. 
I  will,  further,  just  observe  on  the  manner  in 
which  the  vrill  was  produced.  It  was  left  in  the 
possession  of  Plaisted— he  probably  might  have 
two  reasons  for  retaining  it — first,  he  had  not 
been  paid  his  fee  for  drawing  it ;  and  secondly, 
he  might  hope  that  a  more  formal  and  full  will 
would  be  desired,  and  he  might  be  unwilling  to 
lose  the  opportunity  of  a  second  job.-  These 
would  naturally  operate ;  because  I  cannot  lose 
sight  of  the  fact  that  Plaisted  was  a  needy  man, 
and  would  take  every  care  to  tealise  whatever 
little  profit  he  might  have  the  prospect  or  op- 
portunity of  making.  The  fact  that  Plaisted 
(who  had  only  a  speaking  acquaintance  with 
the  deceased  and  who  had  never  seen  his 
father,  family,  or  Young)  had  the  will  in  his 
possession,  accounts  for  its  non-production  im- 
mediately on  the  death ;  but  it  was  produced 
yery  shortly  after,  and  almost  as  soon  as  the 
other.  Plaisted,  on  the  7th  interrogatory,  has 
committed  himself  as  to  the  time  of  learning  the 
deceased's  death  and  the  delivery  of  the  will : 
he  says,  ''  he  heard  of  the  death  one  Sunday 
*'  (August  the    19th)  while  dining  at  Bates', 
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''  and  on  the  Saturday  following  found  out 
"  Young  and  then  saw  him  for  the  first  time 
"  and  delivered  to  him  this  wilL"  He  thus 
iSxes  himself  on  the  interrogatory  ^ — and  is  this 
true  or  untrue  ? — Bates  corroborates  him,  though 
not  exactly  as  to  the  day : — 

^'  In  the  beginning  of  August  last — he  thinks 
''  it  was  the  12th,  but  he  is  sure  it  was  on  a 
"  Sunday,  Plaisted  was  dining  with  deponent 
"  as  he  frequently  did  on  a  Sunday,  but  never 
"  on  any  other  day ;  while  talking  after  dinner, 
''  Plaisted  asked  deponent,  ^  if  he  knew  a  man 
"  of  the'name  of  Unwin  in  his  parish :'  deponent 
''  said,  *  he  had  known  him,  but  that  he  was 
"  then  dead  some  weeks.'  Plaisted  was  very 
"  much  surprized;  and — upon  deponent's  tell- 
'*  ing  him  that  the  report  in  the  neighbourhood 
**  was  that  Unwin  had  left  all  his  property  to  a 
"  Mr.  Brown,— Plaisted  said,  that  was  not  the 
''  case,  for  he  had  himself  in  his  possession  a 
'*  will  of  the  deceased,  which  gave  his  property 
**  in  another  way." 

Now  this  is  a  full,  at  least  a  sufficient  confir- 
mation of  what  was  got  out  from  Plaisted  on 
interrogatories,  when  examined  several  months 
before.  Plaisted  having  got  the  clue,  finds  out 
Young  and  the  parties  interested,  and  the  will  is 
delivered  up  in  a  manner  quite  natural  and  pro- 
bable ;  and  on  this  point,  he  is  thus  confirmed 
by  Mrs.  Kings ;  for  she  states  :—**  She  cannot 
"  remember  the  precise  day,  but  it  was  about 
"  three  weeks  after  her  nephew's  (the  de- 
"  ceased's)  4eath,  that  Plaisted  called  on  her  in 
"  the  afternoon,  and  asked,  *  where  he  could 
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••  find  Mr.  Mearing?'  (the  party  in  the  cause), 
•'  Plaisted  was  then  quite  a  stranger  to  de- 
**  ponent;  when  he  had  inquired  where  Mear- 
"  ing  lived,  he  said,  *  I'll  tell  you  what  my  busi- 
'*  ness  is  with  him,  I  have  a  will  of  a  Mr. 
"  Unwin,  and  Richard  Slater  Young  is  the 
**  executor  of  it.*  Deponent  was  much  surprised 
'*  at  hearing  him  say  so,  and  offered  to  accom- 
"  pany  him  to  Young's  lodgings." 

This  satisfactorily  accounts  for  the  will  not 
being  sooner  produced,  and  repels  any  unfavour- 
able inference  on  that  score — nay  confirms  in  the 
strongest  manner  the  truth  of  the  earlier  history 
and  the  genuineness  of  the  transaction.  It  is 
true  that,  at  the  fimeral  Brown  read  the  will  of 
1817,  but  it  appears  from  the  evidence  of  Hard- 
ingham  and  William  Kings,  ''  that  he  was 
"  aware  or  expected  that  there  was  a  will  of  a 
"  later  date  ;'*  for,  immediately  on  the  death  he 
had  made  inquiries,  and  Gale  then  told  him  it 
was  probable  that  there  was  such  a  will  in  ex- 
istence, in  consequence  of  the  declarations  of 
the  deceased,  that  he  would  take  care  of  his 
father  and  housekeeper. 

It  has  been  asked  how  Brown  got  this  infor- 
mation :  it  might  have  been  mentioned  by  the 
deceased  to  Gale,  his  intimate  friend,  and  so 
might  have  come  round  :  however  that  may  be 
(as  I  set  out  with  remarking),  the  notion  of 
fabrication  is  attended  with  such  difficulties  as 
hardly  to  be  overcome :  nothing  could  be  more 
probable  or  less  extraordinary  than  that  he 
should  have  made  this  new  will,  and  moreover 
the  factum  is  established  by  direct  and  positive 
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1828.       evidence ;— I  therefore  pronounce  for  the  will  of 

Trinity        JunC  1827. 

1  Jseuioo*        ^  ^^^^  great  doubt  whether  I  should  rest 
—        here.     Brown— the  executor  of  a  former  will — 

o.         does  not  stand  on  the  exact  footing  of  a  next  of 
Brown,     j^.^ — ^j^^  j^^^  ^^  j^^  ^  right  to  the  succcssion 

If^erwHi  d^'  unless  the  deceased  has  directed  his  property 
miDg  all  hit  in.  ghould  go  lu  a  different  course :  but  Mr^  Brown's 
ifdepriTed  of  interest  is  derived  alone  from  the  act  of  the  de- 
bg  depri'i!Sl*by  ceased,  and,  if  deprived  at  all,  he  is  deprived  of 
dJ!!^!bMt  *^^^  which  the  deceased  no  longer  intended 
Miutied,  in  op-  him  to  possess :  Brown  never,  after  the  wife's 
!!^]?to^elme  death,  and  the  consequent  renewal  of  affec- 
illt  of"wn,  who  tionate  intercourse,  could  have  thought  the 
IHSL^r  'JT  ■     deceased  would  leave  his  father  destitute.    Be- 

ngnt  to  tno  no- 

oestion  nnieii  sidcs,  hc  has  made  charges  of  fraud — I  should 
^ivMd^irao.^  hardly  then,  arrive  at  the  justice  of  the  case,  if 
tionofthode-  J  ^^Ye  to  allow  him  to  escape  without  the  pay- 
ment of  some  costs — but  as  he  certainly  has 
succeeded  in  damnifying  the  character  of  the 
drawer,  I  shall,  in  pronouncing  for  the  will  of 
1827,  only  condemn  Brown  in  £20  nomine  ex- 
pensaram :  this  will  sufficiently  mark  the  sense 
of  the  Court. 
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On  Motion. 


Trinity 

Term, 

Snd  SetaioD. 


Dodson — upon  affidavits — moved  for  pro-  AnengniMcd 
bate  of  a  paper,  without  date  or  signature,  under  ^^^^^ 
the  circumstances  stated  by  the  Court,  "^  •^•^  ^* 

▼  and  approved 

bj,  tb«  deoeaied 

Y%       g^  who  intended  to 

r^er  Ctertam.  execute  it  •horl- 

Samuel  Harvey  died  on  the  4th  of  May  1828,  ^^^^^^'!: 
leaving  a  brother — the  only  person  entitled  to  ▼entcdKy  death: 

1  J  •  4»  r  rni  ,         probate  in  oom- 

his  estate  m  case  of  an  mtestacy.  The  de-  mon  form  grmot. 
ceased  by  his  will,  dated  the  14th  of  January  Lnt  bf'the  ^j 
1825,  after  bequeathing  £1000  4  per  cents,  to  i;;';^"^*;;;^^ 
Harriet  Boroman  for  life — ^then  to  her  children —  "  latertaoj,)  of 
gave  the  residue  to  his  brother,  and  appointed  ginaiij  engroaa- 
him  an  executor.  Mrs.  Boroman  died  in  the  de-  ^  twrrairij 
ceased*s  lifetime,  leaving  ten  children ;  and  on  the  ^^JSj^^d  for, 
8th  of  April,  1828,  the  testator  took  his  will  to  w^*  ^•'j^*-S 
his  Solicitor,  and  directed  him  to  prepare  a  new  enora  notaffeot- 
one,  and  thereby  to  give— £100  to  each  of  Mrs.  Jj^n^coliir*^' 
Boroman's  children — the  residue  to  his  brother,  ff^u^T'^'L 

'    the  sbeeta  ap* 

and  to  name  him  an  executor  as  before.  On  proT«d  bj  tbe 
the  16th  of  April  he  called  to  execute  this  will, 
when  it  was  read  over  to,  and  fiiUy  approved  of 
by,  him ;  but  he  said,  he  should  postpone  the 
execution  of  it  till  all  the  children  were  chris- 
tened, which  he  would  give  directions  to  be 
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^^Q'       done.    The  execution  being  thus  delayed,  and 
Trinity      there  being  in  the  first  two  sheets  (for  the  will 
MSwUn.    consisted  of  three  sheets)  several  clerical  errors. 
In  thTgoodi  ^^^  affecting  the  disposition,  and  also  an  unne- 
o'         cessary  clause  respecting  real  property,  of  which 
Harvey,     the  deceased  had  none,  the  Attorney  took  the 
opportunity  of  having  those  two  sheets  rein- 
grossed   fair  for  execution.     The   children,   it 
appears,  were  christened  on  the  20th  of  April ; 
and  the  deceased  died  fourteen  days  afterwards,, 
but  without  having  executed  the  new  will. 

Probate  is  now  asked  of  the  substituted 
sheets,  together  with  the  remaining  original 
sheet.  In  respect  to  these  substituted  sheets, 
they  would  be  valid  as  copies ;  for  one  of  the 
original  sheets  is  not  forthcoming.  The  disposi- 
tion of  the  property  is  clearly,  in  substance  and 
effect,  the";[same  as  the  will  of  1825;  and  the 
brother  too — the  only  next  of  kin — is  willing 
that  probate  shall  pass.  The  Court,  there- 
fore, directs  the  grant  to  go  to  the  executors  of 
the  will,  withoutMate  or  signature,  and  with  the 
substituted  sheets. 

Motion  granted. 


BE 
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WILLIAMS,     FORMERLY    COOK,    V   OOUDE  ^^^' 

AND    BENNET.  Trinity 

Term, 
Snd  Section. 

This  case  was  argued  at  the  sittings  after  Mhen"u^  opi- 
Easter  term,  by  the  Kind's  Advocate  and  Dod-  "^"„"  ""^  p*'" 
son  for  Mrs.  Williams:  and  by  Lushington  and  intending  to  de. 
Addams  for  Mr.  Bennet.  ?ont«d*I!tor/i! 

tooapacitjrypar- 
ticolarlj  if  faots 

Judgment.  'i*®^  **»  de- 

^  Y  .^  oeased  was  oe- 

SlR   John    MICHOLL.  cuionallj  cap«. 

This  case  presents  itself  to  the  attention  of  tm Sfel^aflw. 
the  Court  rather  in  a  peculiar  shape — a  shape  ?Je"wm*'of*a* 
which  at  the  outset,  forcibly  directs  the  Court  p«"<»"  »» "<■> 
in  the  view  to  be  taken  of  the  evidence.     It  probate  waa 
may  be  proper  to  explain  this  peculiarity  by  monUia"a"te/thi 
adverting  to  some  of  the  general  facts  before  aeSTt^'dnot 
I  proceed  to  the  examination  of  the  evidence,  called  in  for  two 
which  more  immediately  regards  ihefcLCtum  and  pronoanced  fori 
validity  of  the  instrument  ultimately  to  be  de^  ^^^^'^^^' 

Cided  upon.  deoceofbiitnic. 

i^  tioni,  and  oioa- 

John  Goude,  the  deceased  in  the  cause,  died  pwiiy.  ^t  the 
on  the  24th  of  June,  1822 ;  — he  had  originally  «L«Vthedii^ 
been  a  Sawyer  in  the  dock-yard  at  Plymouth,  beS  con-uteft 
and  in  17&2  married  Margaret,  now  his  widow,  Jom  wd'fu 
and  one  of  the  parties  in  this  cause.  He  con-  v>rUtion  from  a 
tinned  his  trade  for  some  time,  but  in  addition  befon^hu  mind 
took  a  public  house  which  was  managed  by  his  idl'b^ui^'^" 
wife,  whence  they  removed  to  an  inn  called  the  «;»»^  ^f  ^i  ^ 

^  cbaogo  of  oir-. 

Cross  Keys,  and  finally  entered  upon  the  King's  comfunoef. 
Arms  Inn^  or  Goude's  Hotel,  the  principal  inn, 
posting  house,  and  coach  office,  at  Plymouth-. 
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dock,  now  called  Devonport.  Having  some  time 
before  his  removal  to  the  latter  house,  aban- 
doned his  trade  of  Sawyer  and  assisted  in  con- 
ducting the  business  of  the  inns,  he  selected  as 
his  department  at  the  King's  Arms  the  posting 
and  the  coaches,  seldom  coming  in  doors  except 
occasionally  to  carry  in  the  first  dish  at  dinners ; 
but  the  management  of  the  internal  or  house 
concerns  was  left  entirely  to  his  wife  —  the 
more  active  partner.  The  deceased  was  a  good 
natured,  easy,  rather  indolent,  man,  who  ioved 
his  joke; — his  wife  a  bustling,  managing 
woman,  and  probably  the  profits  of  the  business 
resulted  in  no  inconsiderable  degree  from  her 
exertions  and  care:  indeed  not  only  the  do- 
mestic management,  bmt  a  full  share  and  pro- 
portion of  the  domestic  authority  also  were  ex- 
ercised by  her.  The  husband  had  a  sister 
married  at  Devonport  to  one  Cook,  the  car- 
penter of  H»  M.  S.  Temeraire,  and  this  sister  had 
three  children,  one  of  them,  the  present  party, 
now  Mrs«  Williams.  The  wife  also  had  a  sister 
married  to  one  Bennet,  a  shoemaker,  residing 
and  settled  at  Witney  in  Oxfordshire; — and 
she  had  at  one  period  seven  children,  but  at 
the  death  of  the  deceased  only  six — one  of 
whom  John  Bennet  is  a  party  to  this  suit.  For 
some  time  the  daughter  of  Mr.  Cook  lived  at 
the  inn  as  bar-maid;  but  in  1813,  in  consequence 
of  a  misunderstanding,  she  left  the  situation, 
and  in  the  same  year  Mary  Bennet,  a  daughter 
of  the  wife's  sister  came  to  assist  in  that  capa- 
city :  she  fell  into  ill  health — a  decline — and 
in  the  spring  of  1814S  she  d^.  It  is  quite 
clear  that  the  deceased  was  very  fond  of  her— 
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^as  very  anxious  about  her  health  and  for  her 
recovery -r- and  mmch  lamented  her  death.  In 
October  1816  he  adopted  a  nephew  of  his  wife, 
Thomas  Bennet,  a  lad  of  eleven  or  twelve  years 
old— -became  fond  of  him — put  him  to  school 
— and  played  with  him  when  at  home.  It  also 
appear»  that  about  this  time  there  was'  a  mid- 
understanding  with  the  Cooks:  the  quartet 
might  be  principally  between  the  wives,  but 
whether  the  husband  participated  in  the  feel- 
ings, or  only  acquiesced  in  the  wishes,  of  his 
wife,  the  fact  is,  there  was  no  interchange  of 
family  kindness.  The  deceased  might  occa- 
sionally call  on  his  sister,  more  especially  to 
take  leave  of  her  when  she  was  about  to  quit 
I>evonport  and  go  to  Chatham ;  btrt  there  was 
no  cordiality,  nor  the  ordinary  intercourse  of 
affection  after  1816. 

In  1817 — 'With  matters  in  this  situation — the 
sister's  daughter  having  quitted  her  situation  in 
1813 — no  communication  being  kept  up  with 
the  sister  and  her  family — one  of  the  wife's 
nieces  having  died  in  the  deceased's  house  —  a 
lad  taken  of  whom  he  was  fond — and — what 
is  unequivocal — about  twenty  letters  written  by 
the  deceased  to  Bennet  and  his  family  in  1815 
and  1816,  showing  the  strongest  friendship 
and  regard  for  them; — it  is  under  these  cir- 
cumstances, I  say,  that  the  deceased  sets  about 
making  his  will. 

The  contents  of  that  will  it  may  be  material 
to  state.  To  his  wife  he  gives  £1000  absolutely, 
and  the  residue  of  his  property  for  life — after 
her  death  he  bequeaths  the  residue  equally  be- 
tween the  children  of  his  own  sister  Co(4c,  and 
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the  children  of  his  wife's  sister,  Bennet :  at  that 
time,  Cook  had  three  children,  Bennet  six ;  so 
that  after  the  wife's  death,  the  Cooks  had  one 
third,  the  Bennets  two  thirds :  of  this  will  John 
Bone  and  William  Glencross  were  trustees  and 
executors — it  is  formally  drawn  up,  regularly 
executed,  and  attested  by  three  witnesses, 
another  person  of  the  name  of  Bone,  Burnet 
and  Hearle — of  whom  we  shall  learn  more 
hereafter.  The  will,  then,  of  1817  (the  validity 
of  which  is  acknowledged)  is  very  fareurable  to 
the  wife  and  to  her  family :  and  though  it  does 
not  cut  off  the  sister's  family,  yet  it  gives  no  inte- 
rest nor  benefit  to  the  sister  herself — not  even 
a  slight  legacy  as  a  mark  of  affection.  At- 
tached to  this  will  is  a  sort  of  codicil  or  direction 
in  the  deceased's  own  handwriting,  signed,  and 
attested  by  four  witnesses ;  and  the  executors 
are  those  of  the  will.    It  is  in  these  words : — 


"  Plymouth  Dock  11th  May  1819- 
^'  This  is  to  certify  that  neither  brother  or  sister 
nephew  or  niece  or  any  other  person  shall 
enter  these  or  any  other  premises  where  my 
wife  Mary  Goude  shall  reside,  or  call  her  to 
account  for  any  property  or  demand  any  keys 
or  any  other  thing  I  shall  leave  after  my  de* 
cease.  After  my  wife's  decease  my  will  to 
be  acted  up  to  by  my  friends  Af  essrs.  Bone 
and  Glencross." 


This  codicil,  written  before  the  capacity  of  the 
deceased  is  attempted  to  be  impeached,,  shows 
his  great  affection  for  and  confidence  in  his 
wife,  how  anxious  he  was  for  her  comfort  and 
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gratification,  and  that  she  should  not  be  dis-       ^o^* 
turbed  in  the  enjoyment  of  the  property — and      tbinity 
whatever  may  have  been  her  influence  over  the    ^nls^ion. 
testator,  it  is  not  suggested  that  it  was  of  a     ^,~^j 
nature  to  vitiate  the  act:  indeed  it  would  be         <"• 
extraordinary  if  the  influence  of  afiection  and  of     be n net. 
warm  attachment  is  to  take  away  the  power  of 
benefiting  the  object  of  that  regard.    The  in-  Tb«  infloenoe  to 
fluence  to  vitiate  an  act  must  amount  to  force  mmx  u^ooaTto 
and  coercion  destroying  free  agency— it  must  S^d^^r 
not  be  the  influence  of  affection  and  attachment  fr«»  •«™j;  ^ 

1       •  /•  ^^  there  na«t 

— it  must  not  be  the  mere  desire  of  gratifying  be  proof  that  a. 
the  wishes  of  another ;  for  that  would  be  a  very  ^  by^is  eoer^ 
strong  ground  in  support  of  a  testamentary  act :  ***"* 
further  there  must  be  proof  that  the  act  was 
obtained    by    this    coercion — by    importunity 
which  could  not  be  resisted ; — that  it  was  done 
merely  for  the  sake  of  peace — so  that  the  mo- 
tive was  tantamout  to  force  and  fear.     I  state 
the  principles  here,  though  they  will  be  more 
applicable  to  a  later  part  of  the  case :  but  to 
return  to  the  history. 

Thus  stood  matters  in  May  1819,  except  that 
in  October  1818,  the  deceased  had  taken 
another  son  of  the  Bennets —  an  elder  brother 
— John  Bennet  (the  present  party  in  the  cause) 
to  assist  him  in  his  business.  In  the  beginning 
of  June  1819  the  deceased  had  an  attack  of 
apoplexy :  medical  attendance  was  called  in  on 
the  second  of  June,  but  it  was  not  required 
after  the  22nd.  The  effects  of  that  attack  must 
be  examined  more  particularly  hereafter,  but 
it  is  proved  that  before  the  end  of  June  he  was 
so  far  recovered  that  he  attended  a  meeting  of 
coach  contractors  at  Bath,  and  appeared  quite 
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restored,  at  least  in  mind.  Between  that  time 
and  his  death  he  went  from  home  to  rarious 
places — for  we  find  him  in  London — in  Sussex 
— in  Cornwall  —  frequently  on  visits  at  Exeter 
to  his  friend,  Church,  a  witness  produced  by 
Cook — on  a  visit  to  his  friends  at  Witney  and 
Woodstock  in  October  1820,  in  March  1821  and 
in  September  1821; — in  October  1820,  accom- 
panied by  his  nephew  Thomas,  who  took  this 
opportunity  of  seeing  his  own  family  for  the 
first  time  since  he  went  to  Devonpbrt  in  181 6;  — 
in  September  1821  accompanied  by  his  other 
nephew,  •  John,  who  was  in  ill  health  and  went 
for  a  change  of  air;  — but  in  March  1821  alone 
Mid  unattended.  These  excursions  were  natu- 
ral and  beneficial  to  a  person  who  had  been 
once  attacked  by  apoplexy ;  especially  as  these 
young  men,'  the  Bennets,  were  very  steady,  as- 
siiNing  him,  when  at  home,  in  that  department 
of  the  business  which  he  himself  conducted,  and 
taking  charge  of  it  during  his  absence.  ^ 

Here  are  various  acts  done  respecting  his 
property — various  transactions  of  business 
both  for  himself  and  others — in  October  1819, 
he  executed  conveyances  and  signed  drafts  for 
the  purchase  of  certain  dwelling  houses  in  Prin- 
ces Street,  Devonport—^  about  the  same  time, 
October  or  Novembet  1819,  he  became  a  trustee 
of  Jackson's  marriage  settlement,  and  th&t  upon 
the  particular  application  of  the*  parties — in 
1821  he  gave  his  consent  as  surviving  trustee  to 
an  alteration  in  the  property,  and  went  himself 
over  to  Exeter  and  to  Budleigh  in  June  or  July 
to  transact  in  that  character  the  necessary 
business;   he  continued  to  attend  coach  con- 
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tract  meetings,  to  correspond,  to  sign  returns       ib28. 
and  warrants ;  but — a  still  more  material  fact     TKuinY 
because  it  bears  a  testamentary  intention — ^he    jodSlIiL 
contracted  to  rebuild  bis  inn :  the  contract  was       — 
entered  into  in  February  1821 — the  work  was         ©. 
set  about  immediately — the  first  stone  was  laid   ^"kbt!"^ 
about  April  1821 — the  work  was  going  on  dur- 
ing the  summer  of  1821,  and  in  February  1822 
he  executed  a  power  of  Attorney  to  sell  stock  for 
the  purpose  of  meeting  the  expences  of  this 
buildiag.    His  ordinary  habits,  so  far  at  least  as 
his  body  was  concerned,  were  the  same  as  be- 
fore his  apoplectic  attack — he  was  about  the 
stables  and  the  coach  offices  and  went  occa- 
sionally over  to  Torpoint,  where  he  also  kept 
carriages  and  horses  to  expedite  the  mail ;  how 
far  his  mind  was^  equal  to  give  directions,  or 
how  far  these  acts  were  indicative  of  capacity  I 
will  presently  consider.    So  again,  as  a  com- 
missioner for  paying  and  lighting  the  town,  he   ^ 
continued  his  habit  of  attending  the  meetings 
as  before— -but  his  speech  had  become  rather 
thick  and  he  was,  at  least  occasionally,  heavy 
and  dull — so  that  he  took  no  part  in  the  dis- 
cussion and  might  have  made  blunders  in  ballot- 
ing— at  present,  however,  I  am  only  noticing  the 
fact  of  his  attending.    So  likewise  in  respect  to 
public  worship,  be  continued  his  habit  of  going 
there  and  attended  on  Sunday  the  24th  of  June 
1822 — tbe  very  day  of  the  second  fit  of  apo- 
plexy, which  proved  fatal.    All  these  facts  cune 
incontrovertible :  the  state  of  his  mental  factd- 
ties  and  his  testamentary  capacity  will  be  tbe 
chief  subject  of  the  remaining  inquiry ;  but  I 
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must  first  state  the  further  testamentary  instru- 
ments and  the  subsequent  proceedings* 

Here  is  a  paper  before  the  Ck>urt  dated  on 
the  7th  of  June  1822,  in  the  handwriting  of 
one  of  the  nephews,  but  subscribed  by  the  de- 
ceased :— 


it 
a 
it 

a 
a 


**  King^s  Arms  Hotel  Plymouth  Dock 

7  June  1822. 

"  I  hereby  give  and  bequeath  to  Thomas  and 
John  Bennet  (the  offspring  of  William  and 
Sarah  Bennet  of  Witney  Oxon)  after  the 
decease  of  my  wife  Mary  Goude  the  inn  and 
premises  in  which  I  now  live,  with  the  furni- 
ture, plate^  carriages,  horses  and  every  other 
thing  contained  therein  and  belonging  there- 
to, as  also  the  carriages  horses,  &c.  at  Tor- 
point  and  elsewhere.  Also  the  houses,  6  and 
7,  in  Princes  Street  with  the  stables  and 
premises  at  the  back.  Likewise  the  coach 
house  and  premises  over  the  coach  house  in 
Princes  Street  and  every  thing  thereto  be- 
longing." 


The  signature  is,  ad  before  observed,  by  the 
deceased  and  primA  facie  the  paper  is  his  act,  but 
it  is  not  attested.  Here  is  another  paper  origi- 
nally of  the  same  date,  all  in  the  deceased's 
handwriting,  first  signed  on  the  7th,  but  again 
signed  and  attested  On  the  11th  of  June:  in 
substance  this  paper  is  the  same  as  the  one  I 
have  just  read,  but  the  commencement  is  dif- 
ferent.   It  begins:— ^^  I  Francis  Groude  do  here- 
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^*  by  give,  &c."  and  at  the  end  there  is  this       ^^^^ 
clause : —  trinity 

"  Signed  by  Francis  Goude  this  eleventh 
**  day  of  June  in  the  presence  of  William  Glen- 
**  cross  and  G.  W.  Hearle."  "V. 

GOUUE    AND 


Term, 
2iid  SetsioOk 


Looking  at  the  paper  itself,  without  the  evi- 
dence of  the  subsequent  attestation,  there  are 
strong  marks  that  it  is  the  act  of  a  free  and 
capable  testator,  for  it  is  his  own  handwriting— 
an  easy  running  hand.  It  is  stated  that  the 
wife  declared  this  paper  was  written  by  the 
dictation  of  the  nephew  word  by  word  and 
letter  by  letter:  Foot — an  attorney  at  Devon- 
port — thus  deposes  on  the  11th  article. 

"On  the  27th  of  December  1823  Mrs.  Goude 
**  unexpectedly  called  at  his  office,  and  told 
"  him  she  heard  that  deponent  had  been  taking 
*'  examinations  as  to  the  state  of  the  deceased's 
**  capacity  for  the  purpose  of  setting  aside  the 
**  will  now  in  question  on  behalf  of  the  Cooks, 
**  and  that  she  was  anxious  to  inform  him  in 
**  what  manner  *  the  wills  were  prepared.' 
**  Mrs.  Goude  referring  herself  to  the  paper  in 
'*  the  handwriting  of  the  deceased  bearing  date 
**  the  7th  of  June  1822  said,  that  Thomas  Ben- 
•*  net  drew  up  a  paper  (of  which  that  of  the  7th 
•*  of  June  is  a  transcript)  and  submitted  it  to 
•*  her  for  her  approbation :  that  it  being  thought 
**  right  by  her  and  the  two  Bennets  that  the 
**  paper  should  appear  to  be  in  the  deceased's 
*'  own  handwriting,  she  and  the  two  Bennets 
**  took  an  opportunity  in  private  of  getting  the 
'*  deceased  to  transcribe  it:  she  said  that 
^'  Thomas  Bennet  stood  over  the  deceased  who 
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''  was  sitting  at  a  table,  and  dictated  each  word 
"  and  the  letters  contained  in  each  word  to  the 
"  deceased  one  by  one ;  spelling  the  word  for 
''  him  and  telling  what  letter  to  put  next,  and 
^'  the  deceased  did  so  as  he  was  desired,  but  it 
"  was  accomplished  with  great  diflSculty." 

Now  this  is  the  account  that  Mrs.  Goade 
gave  to  Foot  at  the  latter  end  of  1823 :  it  is 
no  eridence  of  the  fact  as  against  Bennet, 
more  especially  considering  the  time  and  cir- 
cumstances under  which  that  declaration  was 
made,  because  it  was  at  a  time  and  under  cir- 
cumstances when  she  had  an  inducement  and 
sm  interest  so  to  declare ; — but  the  instrument 
itself  falsifies  the  declaration:  not  only  is  it 
not  an  exact  copy  of  the  other  paper — not  only 
are  the  words  and  expressions  in  some  places 
varied,  but  the  writing  itself  is  so  free  and  con- 
tinuous^—so  manifestly  written,  as  it  is  termed, 
currents  talamo^  that  it  is  quite  incredible  it 
could  have  been  written  by  an  imbecile  and  un- 
willing person,  having  the  letters  dictated  to 
him  letter  by  letter — being  unable  to  copy  on 
account  of  his  idiotcy  and  fatuity, — it  is  mani- 
festly the  writing  of  one  possessing  at  least  a 
certain  degree  of  intelligence ;  and  this  story  of 
the  wife's  is  therefore  in  my  judgment  utterly 
false. 

Passing  by  then  for  the  present  the  evidence 
of  the  execution  and  attestation  of  this  paper  of 
the  11th  of  June,  I  will  proceed  to  state  the 
substance  of  the  instrument  now  propounded. 
It  is  dated  on  the  14th  of  June  1822,  formally 
drawn  on  two  sheets  of  paper,  signed,  sealed, 
a»d    attested  by  two   witnesses;  it  gives  the 
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whole  of  his  property  to  his  wife  for  life — but 
for  life  only :  the  £1000  given  absolutely  to  her 
by  the  will  of  1817  is  omitted,  and  therefore  this 
instrument  is  so  far  less  beneficial  to  her :  it  is 
an  absolute  loss  to  her  of  this  sum — at  her 
death  it  gives  to  his  two  nephews  and  his  niece 
the  Ck)oks  £100  each — to  William,  Francis, 
and  Charles  Bennet  £100  each,  and  to  Sarah 
Ann  Bennet  £200 — it  bequeaths  the  residue  to 
John  and  Thomas  Bennet,  and  on  the  death  of 
either  of  them  without  issue  to  the  survivor ;  if 
both  die  without  issue  then  to  the  other  four 
Bennets; — so  that  though  the  whole  residue 
after  the  wife's  death  is  to  go  to  the  Bennet 
family,  yet  the  two  nephews,  John  and  Thomas, 
are  selected  for  a  much  larger  interest  than  the 
other  four  Bennets.  Mrs.  Goude,  William  Glen- 
cross,  and  John  Bone,  are  the  executors  of  this 
will. 

These  are  the  contents,— and  the  deceased 
died  by  a  fit  of  apoplexy  on  the  24th  of  June, 
ten  days  after.  Mr.  John  Bone,  the  executor^ 
states  on  interrogatory,  that  on  the  day  of  the 
funeral  *\  he  read  the  will  aloud  in  the  presence 
**  of  the  party  that  had  attended  the  funeral: 
**  he  did  not  hear  any  remark  or  observation 
*'  made  on  such  occasion  which  expressed  or  in- 
**  dicated  a  doubt  that  the  testator  was  not  com- 
*'  petent  to  make  the  said  will  at  the  period  at 
"  which  the  same  bears  date :" — this  is  not  an 
immaterial  fact  in  the  cause. 

On  the  15th  of  October,  1822,  Mrs.  Goude 
was  sworn  as  executrix,  a  power  of  being  joined 
in  the  probate  being  reserved  to  the  other  two  ex- 
ecutors.    On  the  8th  of  March,  1823,  about  six 
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months  afterwards,  the  two  other  executors  re- 
noimced.  Now  I  do  not  know  in  what  way  that 
irenunciation  was  given ;  if»  in  person,  they  must 
have  sworn  that  they  believed  it  to  be  tiie  will 
of  the  deceased ;  if,  by  proxy,  then  the  proxy, 
unless  specially  framed,  must  have  recited  that 
it  was  liie  deceased's  will,  (a)  So  that  after 
this  renunciation  Mrs.  Goude  became  sole  acting 
executrix  of  this  will;  she  continued  acting 
under  it  without  any  question  being  suggested 
till  the  latter  end  of  that  year,  1823,  when  either 
on  some  disagreement  between  her  and  the 
nephews,  or  on  her  attempting  to  sell  money  out 
of  the  funds  too  freely,  a  distringas  was  t^en 
out  to  restrain  her :  then  it  was  that  Mrs. 
Goude  found  out  that  this  will  was  good  for 
nothing,  that  the  deceased  was  incapable,  and 
that  it  would  be  advisable  to  revert  to  the  will 
of  1817,  with  the  codicil  of  1819,  which  were 
more  beneficial  to  herself.  The  question, 
whether  the  deceased  possessed  testamentaiy 
capacity  or  not,  now  became  a  subject  of  public 
discussion  at  Devonport,  and  on  the  27th  of 
December,  1823,  Mrs.  Goude  paid  the  unex- 
pected visit  to  Mr.  Foot  (who  as  a  solicitor  had 
taken  up  the  cause  of  Cook —  an  old  servant  of 
his),  represented  to  him  the  incapacity  of  the 
deceased  and  told  him  the  story  about  Thomas 
Bonnet's  dictating  each  word  and  each  letter  in 
the  paper  of  the  11th  of  June,  as  already  stated. 
Still  however  the  matter  was  not  actively 
followed  up :    these  parties  did  not  feel  their 


(a)  It  was  here  stated  by  Counsel  that  the  reoimciatioii  was 
by  a  proxy  in  the  ordinary  form. 
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courage  and  their  sense  of  the  justice  of  their 
case  sufficiently  strong  to  commence  the  suit;  so 
that  the  probate  was  not  called  in  till  the  spring 
of  1825,  and  then  the  wife  brought  it  in,  but  re- 
iused  to  propound  the  will  though  she  had  been 
sworn  to  and  acted  under  it  for  two  years  and  a 
half:  Bennet,  therefore,  as  the  substituted  resi- 
duary legatee,  was  obliged  to  propound  it,  and 
Cook,  (now  Mrs.  Williams),  as  the  substituted 
residuary  legatee  of  the  will  of  1817,  opposed 
it.  The  suit — a  very  long  and  a  very  expen- 
sive suit —  proceeded ;  and  sixty  witnesses  have 
been  examined,  some  at  Devonport,  and  some 
(brought  up  on  purpose)  in  London. 

Before  the  first  witness  was  examined,  three 
years  and  a  half  had  elapsed  since  the  death  of 
the  testator,  and  during  a  great  part  of  that 
time  this  will  and  the  capacity  of  the  deceased 
had  been  a  common  topic  of  discussion  at  De- 
vonport :  here  then  is  the  explanation  of  what 
I  meant  by  the  peculiar  shape  in  which  the  case 
presented  itself  ^  for  considering  the  evidence. 
Where  a  length  of  time  has  been  suffered  to 
elapse,  witnesses  even  to  facts  will  be  inaccurate, 
and  the  Court  must  be  prepared  for  variations 
in  the  relation  of  circumstances  by  the  most  cre- 
dible and  the  most  respectable, —  but  what  is 
tbe  Court  to  expect  upon  matters  not  of  fact, 
but  of  opinion,  when  parties  have  enlisted  them- 
selves as  it  were  on  one  side  or  on  the  other  ? 
This  case  is  peculiarly  open  to  this  inconveni- 
ence. In  all  cases  of  opinion  as  to  capacity, 
the  Court  invariably  finds  conflicting  evidence 
—  the  person  is  seen  at  different  times  and 
under  different  pircumstances  :  but  on  the  pre- 
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sent  occasion  the  deceased's  state  of  health 
would  more  especially  lead  to  contradictory  evi- 
dence. The  very  nature  of  an  apoplectic  habit 
is  to  produce  fluctuation — it  is  a  tendency  oi 
blood  to  flow  to  the  head,  necessarily  affecting 
the  brain  and  inducing  lethargy.  Cold,  indiges- 
tion, fatigue,  and  various  other  (causes  will  in- 
crease its  operation  and  produce  a  more  than 
usual  dullness  and  stupor.  Art^  and  sometimes 
nature  alone,  will  afford  relief :  bleeding,  cup- 
ping, leeches,  medicine,  will  restore  activity  to 
the  brain ;  and  it  appears  that  in  this  case  re- 
course was  had  to  such  and  similar  remedies. 
Lunn  deposes  thus : — "  One  evening,  a  moon- 
''  light  night  in  October  next  preceding  his 
''  death,  the  deceased  was  standing  at  his  inn 
**  door,  when  deponent  passing  by  asked  him 
*^  how  he  did  ?  deceased  for  a  few  seconds  did 
^^  not  recollect  him :  at  last  he  said '  Is  that 
"  Bill  ?'  and  in  a  silly  half-witted  manner,''  [that 
is  his  construction]  "  without  other  preface, 
"  said,  *  They  tell  me  I'm  to  be  cupped  to- 
**  morrow.' "  If  then,  on  a  moonlight  night,  the 
deceased  did  not  know  Lunn,  yet  he  remembers 
that  he  is  to  be  cupped.  Another  witness, 
Bone,  says ;  ^'  after  deponent  ceased  to  attend, 
'*  Mrs.  Goude  used  herself  to  insist  upon  the  de- 
^'  ceased  submitting  to  have  a  blister  applied  or 
"  to  be  bled  with  leeches." 

These  remedies  would  not  have  been  resorted 
to  unless  they  had  afforded  temporary  relief  and 
rendered  the  deceased  different  at  different 
times ;  and  almost  all  the  witnesses  describe 
him  as  subject  to  great  fluctuation — sometimes 
he  was  dull  and  stupid,  and  hardly  knew  what 
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was  going  on,  especially  if  there  was  nothing 
to  excite  him,  as  when  he  attended  the  commit- 
tees— at  other  times,  he  was  lively  and  boyish 
— sparring  and  playing  at  cudgels  with  this  lad, 
Thomas  Bennet,  of  whom  he  was  so  fond — 
sometimes  he  played  his  game  at  whist  well — 
at  other  times  he  revoked  frequently  in  the 
course  of  the  evening:  hence  I  am  satisfied 
that  the  condition  of  the  deceased  varied  ma- 
terially. 

There  are  a  multitude  of  witnesses,  examined 
on  each  side  to  the  article  as  to  capacity, — above 
twenty':  there  could  be  no  difficulty  in  obtaining 
any  number,  for.  the  deceased  was  the  master  of 
the  great  inn  of  the  town,  was  constantly  about 
the  stables  and  coach  office,  and  was  living  as  it 
were  under  the  public  eye :  but  what  does  that 
very  fact  infer  ? — thqt  he  was  not  in  a  constant 
state  of  stupor  and  imbecility.  A  great  number 
of  the  witnesses  however  describe  the  deceased 
as  being  in  a  state  of  absolute  fatuity  and 
idiotcy — others  assert  that  his  mind  was  not  at 
all  deteriorated — others  again  take  a  middle 
course.  Where  opinions  are  so  contrary  and 
there  is  no  reason  to  suppose  that  they  are  not 
sincerely  given,  the  Court  can  only  reconcile 
them  by  supposing  that  his  capacity  fluctuated ; 
but  It  may  at  the  same  time  judge  a  little  of 
the  credit  due  to  the  diiBTerent  opinions,  from 
observing  how  the  facts  are  laid.  Here  is 
Cook's  allegation  stating  a  broad  fact  which  is 
either  true  or  false.  The  fifth  article  pleads : — 
''  That  in  or  about  June  1819  the  deceased  was 
''  attacked  with  apoplexy  or  some  illness  of  that 
''  or  a  similar  nature,  so  severely,  that  for  the 
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''  space  o£  about  three  months  he  was  in  a  state 
*^  of  continued  delirium  and  derangement,  and 
*'  being  also  at  times  violent,  it  was  fomid 
**  necessary  not  only  to  watch  him  continually, 
''  but  occasionally  also  to  subject  him  to  per- 
**  sonal  restraint/'— Again,  in  the  tenth  article  :— 
^'  The  deceased  was  not  at  any  period  from  and 
''  after  the  month  of  June  1819,  and  more  par- 
'^  ticularly  during  and  after  the  winter  preceding 
'^  his  death  of  sound  mind  memory  and  under- 
''  standing,  capable  of  managing  himself  or  his 
'^  affairs,  or  of  forming  a  judgment  as  to  the  dis- 
"  position  of  his  property  by  will,  or  of  giving 
*' instructions  for  and  making  and  executing 
*'  his  last  will  and  testament  or  a  codicil  thereto, 
*'  or  of  doing  any  testamentary  act  whatever." 

Here  then  is  made  an  assertion  of  actual  de- 
rangement for  three  months,  and  of  incapacity 
from  that  time  till  his  death.  This  (if  there  be 
not  some  clerical  error)  is  an  assertion  most 
directly  falsified:  for  the  attendance  of  the 
medical  person  ceased  on  the  22nd  of  June,  and 
we  find  the  deceased  at  Bath  upon  business 
and  with  his  intellects  quite  perfect  at  the  latter 
end  of  that  month :  here  then  is  a  completely 
false  averment  as  to  a  matter  of  fact.  Let  us 
i^ee  again  how  the  witnesses  are  carried  away 
by  their  prejudices.  Mr.  Foot,  for  example,  on 
the  tenth  article  deposes  that  the  deceased  was 
for  six  months  "  quite  an  idiot;"  and  no  doubt 
this  was  his  sincere  opinion :  but  on  examining 
the  grounds  of  his  opinion  the  Court  finds  that 
he  has  literally  none : — 

"  He   frequently  saw  the  deceased   in  the 
''  course  of  the  last  twelvemonth  of  his  life,  and 
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three  or  four  months  of  his  death,  not 
*'  frequently  at  the  King's  Arms,  but  generally 
*^  otit  of  doors  meeting  him  casually.  De- 
*^  ponent  commonly  spoke  to  deceased  when  he 
'*  met  him,  merely  asking  him  *  how  he  did/ 
*'  but  not  cimversing  with  him :  the  deceased's 
*^  memory  appeared  to  be  quite  gone :  from  the 
vacancy  of  his  look  he  does  not  believe  he 
recognized  him :  the  deceased,  in  his  manner 
and  appearance  (for  the  last  six  months  of  his 
life)  at  the  times  deponent  happened  to  see 
him,  was  quite  an  idiot," — and  at  the  con- 
clusion of  his  evidence  on  that  article,  he  says — 
*^  his  belief  is  founded  on  general  observation  of 
**  the  deceased  as  aforesaid :  he  had  not  any 
*'  opportunity  of  specifically  determining  on  the 
**  powers  of  the  deceased's  mind  during  the  time 
**  deposed  of." 

So  that  meeting  this  person  in  the  street, 
merely  from  his  appearance,  without  any  oppor- 
tunity of  conversing  with  him  or  of  ascertaining 
the  state  of  his  mind.  Foot  ventures  to  assert, 
that  the  deceased  was  an  idiot.  This  was  the 
more  incautious,  for  he  himself  has  admitted 
that  there  were  difi*erences  of  opinion  as  to  the 
testator's  condition — and  not,  as  was  argued, 
that  his  imbecility  was  known  to  and  believed  by 
all  Devonport.  Dr.  Magrath  on  the  1 1th  inter- 
rogatory says : — "  As  a  reason  for  applying  to 
**  respondent,  Mr.  Foot  said  that  a  difference 
^'  of  opinion  had  arisen  respecting  the  capacity 
**  of  the  deceased." 

Foot,  therefore,  instead  of  telling  Magrath  that 
he  was  a  perfect  idiot,  says,  as  seems  to  be  the 
truth  of  the  case,  there  was  a  difference  of  opi- 
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iii<m  at  Devonport :  so  there  is  in  the  evidence 
in  this  suit  as  in  many  others.  Bone's  evidence 
is  still  more  extraordinary,  and  so  utterly  irre- 
concileable  with  his  conduct,  that  I  shall  rely 
rather  on  the  latter  than  on  the  former :  he  says 
on  the  fifth  Article — '^  The  deceased  was  during 
''  the  last  year  of  his  life  in  a  state  of  absolute 
**  fatuity :"  those  are  his  words — ^yet  this  Mr. 
Bone — the  medical  attendant  of  the  deceased 
— the  executor  of  the  will  of  1817 — who  ought 
to  have  protected  the  interests  of  the  Cooks 
under  that  will  —  after  the  funeral  reads  the 
will  of  1822 — makes  no  remark — suffers  the 
widow  to  take  probate — and  again  recognizes 
the  validity  of  the  latter  will,  by  renouncing 
probate.  It  is  true  that  the  Cooks  were  at  the 
time  absent  from  Devonport,  but  they  were 
natives  and  had  long  resided  there,  and  must 
have  had  friends  to  apprize  them  of  what  was 
passing.  '^  If  the  deceased  were  quite  an  idiot,*' 
as  Foot  represents,  or  in  a  state  of  ^^  absolute 
"  fatuity/'  as  Bone  would  make  him — if  he  were 
incapable  even  for  the  last  month,  (since  he  was 
about  his  inn-yard  and  the  town,  and  at  public 
worship  as  much  during  the  last  month  as  dur- 
ing the  last  year,  his  death  being  quite  sudden 
from  his  second  fit)  it  must  have  been  notorious 
to  the  whole  place  —  it  must  also  have  been 
notorious  that  his  wife  was  committing  a  gross 
fraud: — ^  there  could  be  no  difference  of  opinion 
such  as  Foot  mentioned  to  Magrath. 

Without  then  minutely  detailing  the  opinions 
of  the  witnesses  on  both  sides  and  reasoning 
upon  each,  it  is  sufficient  to  state  that  here  is  a 
great  conflict  of  opinion,  which,  I  repeat,  is  no 
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novelty  in  such  questions:  some,  as  I  have 
said,  were  of  opinion  that  he  was.  decidedly 
incapable-^- some,  that  his  capacity  was  in  no 
degree  affected — others  that  though  capable 
his  mind  was  shaken :  the  just  result  is  that  his 
faculties  were  in  a  degree  damaged  and  dete- 
riorated— but  that  he  was  not  intestable — that 
his  capacity  was  so  far  impaired  and  fluctuating 
that  the  Court  would  require  more  them  the 
mere  fact  of  execution — would  require  satisfac- 
tory evidence  of  instructions  —  and  proof  of 
volition  and  intention. 

In  respect  to  the  influence  of  the  wife,  ther^ 

is  little  visible. that  would  not  equally  apply  to 

the  will  of  1817,  or  that  was  not  equsdly.in 

operation  at  both  times :   there  was  the  general 

influence  of  an  active,  bustling,  high-spirited 

wife  over  a  goodnatured,  easy,   husband:    in 

consequence  of  his  attack  it  was  necessary  she 

should  take  a  still  more  decided  lead  in  th^ 

management  of  the  concerns  of  the  house :  it 

was  necessary  she  should,  as  a  kind  nurse  and 

an  affectionate  wife  naturally  would,  insist  on 

his  going  to  bed  at  his  regular  hour— on  his  not 

indulging  too  freely  in  liquor--on  his  putting  on 

a  blister  or  being  cupped ;  when  symptoms  of 

a  determination  of  blood  to  the  head  showed 

themselves :  it  was  fit  she  should  desire  he 

might  not  be  contradicted  nor  irritated— and 

should  encourage  and  press  him  to  take  little 

excursions  from  home  to  change  the  scene,  and 

lor  the  sake  of  exercise ;  but  I  can  find  na  trace 

of  any  unfair  importunity,  on  the  part  of  the 

wife,  to  induce  him  to  alter  his  will  or  to  do  any 

testamentary  act.    The  general  influence  aris- 
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ing  from  his  affection  said  deference  for,  and 
from  his  wish^  in  the  disposition  of  his  property^ 
to  gratify  and  to  please,  a  wife  who  was  the 
principal  means  of  acquiring  that  property,  she 
undoubtedly  possessed;  but  that,  as  I  hare 
already  observed,  will  not  vitiate  the  testa- 
mentary act — there  must  be  proof  of  something 
amounting  to  force  and  coercion  in  the  obtain* 
ing  of  the  act  itself. 

Proceeding  then  toward  the  testamentary  act 
itself — is  there  any  thing  in  it  inconsistent  with 
the  deceased's  probable  mind  and  wish  ?  so  far 
otherwise,  that  the  change  of  circumstances 
since  the  will  of  1817  renders  the  alteration  in 
the  disposition  quite  natural.  In  1817,  though 
he  was  partial  to  his  wife's  relations  there  was 
no  particular  branch  of  them  that  he  should 
select  to  favour,  and  therefore  he  gives  the 
share  of  the  residue  equally  among  the  wife's 
sister's  children :  but  now  these  two  nephews 
had  been  with  him  for  four  years — he  was  very 
fond  of  them— he  speaks  of  their  conduct  as  being 
remarkably  good  and  very  steady — they  as- 
sisted him  greatly  in  the  management  of  his 
concerns — and  relieved  him  from  what  in  his 
state  would  become  irksome — he  placed  great 
confidence  in  them,  and  though  he  liked  to  be 
about  as  if  occupying  himself,  yet  it  was  natural 
that  he  should  be  pleased  with  these  youths 
releasing  him  from  a  closer  attention  to  the  real 
burthen  and  labour  of  his  business. 

But  the  case  does  not  rest  here — and  cm 
mere  inference.  It  is  clear  that  he  proposed  to 
introduce  these  youths  into  the  business  and 
to  make  them  his  successors :  he  had  already 
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allowed  thdr  names  to  be  pat  on  some  of  his 
carriages  as  a  reward  of  their  past  and  an 
encouragement  of  their  future  attention  and 
steadiness:  it  is  pretty  clear  too  that  the  re- 
building of  his  inn  was  for  their  benefit  and 
with  a  yiew  to  their  succeeding  to  it  after  his 
wife  —  and  this  was  not,  as  asserted,  the  mere 
act  of  the  wife,  for  declarations  to  this  effect 
came  from  the  deceased  himself — he  had  talked 
of  retiring  from  business  and  going  to  reside 
at  Witney :  at  his  time  of  life  and  with  his 
infirmities  it  was  not  likely  that  he,  or  his 
wife  for  him,  shoidd  undertake  the  rebuild- 
ing of  this  great  inn  unless  with  a  view  to 
the  interests  of  these  young  men.  What  then 
is  the  evidence  on  this  head  ?  it  is  a  material 
part  of  the  case  in  support  both  of  capacity 
and  of  testamentary  intention,  and  leading  up 
to  this  new  will. 

The  first  witness  is  Ann  Dawe — who  was  a 
bar-maid  in  the  house  up  to  1820.  She  states — 
''  that  Mr.  Goude  was  always  extremely  fond  of 
**  the  two  Bennets :  she  has  many  times  heard 
**  the  deceased  talk  about  retiring  from  business  : 
**  he  said,  he  should  not  have  remained  in  it  so 
**  long  were  it  not  that  he  wished  the  Bennets 
*'  to  be  quite  qualified  to  succeed  him." 

The  next  witoess  is  Mr.  Ratcliffe,  a  wine 
and  spirit  merchant :  ''  The  deceased  was  very 
**  fond  of  the  Bennets :  he  was  most  partial  to 
"  Thomas,  the  younger  one,  who  was  a  very 

*  sharp  boy :  the  deceased  seldom  moved  with- 

*  out  him :  deponent  has  heard  the  deceased 
^'  talk  about  retiring  from  business,  and  he  gave 
'it  to  be  understood  that  the  Bennets  were  to 
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'^  succeed  him :  he  cannot  fix  the  time  when  he 
'^  heard  the  deceased  so  express  himself:  he 
*'  recollects  having  seen  the  names  of  both  the 
''  Bennets  painted  on  the  Fly  Coach  which  ran 
"  between  Devonport  and  Exeter,  coupled  with 
''  the  name  of  the  deceased." 

Isbell,  a  statuary,  gives  his  evidence  in  these 
terms :— ^'  Accidentally  coming  to  the  deceased's 
^*  inn  about  dinner  time  he  has  sometimes  dined 
**  with  the  deceased  and  his  wife  and  the  two 
**  Bennets  in  the  bar:  the  deceased  treated 
''  John  and  Thomas  Bennet  like  his  own  chil- 
'^  dren :  depionent,  from  general  expressions  used 
^*  by  the  deceased,  made  up  his  mind  that  the 
'*  two  Bennets  were  to  succeed  the  deceased  in 
"  business  whenever  he  retired." 

Welch,  the  agent  of  an  insurance  office,  thus 
deposes : — **  The  deceased  said  he  had  some 
**  thoughts  of  pulling  down  the  inn,  and  was  in 
"  treaty  with  Mr.  Coles  for  an  adjoining  house 
''  in  order  to  have  an  archway,  or  carriage 
"  entrance  to  his  inn.  Deponent  replied  — 
"  *  Mr.  Goude,  had  you  not  better  at  your  time 
"  of  life  reflect  before  you  enter  upon  such  a 
"  business,  especially  as  you  have  what  is  very 
handsome ;  and  no  children  to  provide  for.' 
The  deceased  answered,  *  that  he  had  nephevrs 
whom  he  should  bring  into  his  business.' 
'*  The  conversation  then  dropped,  the  deceased 
'^  having  in  the  opinion  of  the  deponent  given  a 
''  very  sufficient  reason  for  undertaking  the 
**  alterations  proposed." 

Bennet,  the  father  of  the  party,  though  not 
entirely  to  be  relied  on,  yet  not  wholly  to  be  left 
out  of  the  question,  says : — ''  The  deceased  was 
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^'  Tery  much  pleased  with  the  deponent's  sons 
^v  John  and  Thomas  whilst  they  were  with  him: 
^'  he  always  expressed  himself  to  t}ie  deponent, 
''  both  personally  and  by  letter,  as  being  much 
^^  pleased  with  their  steadiness  and  attention  to 
**  his  business,  and  used  to  say  that  it  would  be 
^'  a  nice  business  for  them  when  he  left  it  off." 

A  sixth  witness,  Mr.  Waterhouse — the  great 
coach  proprietor  living  in  Lad  Lane,  London; 
and  therefore  free  from  the  party  prejudices  of 
Devonport,  states : — '*  That .  in  or  about  July 
''  1819,  the  deceased,  in  speaking  to  depo- 
**  nent  of  the  Bennets,  described  them  as  two 
'*  nephews  of.  his  wife  who  were  living  with 
**  him,  and  that  they  were  nice  sharp  lads,  and 
''  very  attentive  and  useful  to  him  in  his  busi* 
''  ness :  that  on  another  occasion,  a  short  period 
*^  afterwards,  the  deceased  spoke  to  him  again 
'*  of  4hese  two  nephews,  and  of  what  he  in- 
*'  tended  to  do  for  them :  he  observed  that,  after 
'*  taking  care  of  his  wife  he  had  taken  care,  or 
''  should  take  care  (deponent  is  not  certain 
**  which)  of  her  nephews." 

Jackson,  to  whose  marriage  settlement  he 
was  a  trustee,  confirms  the  other  witnesses : — 
''  He  has  repeatedly  heard  the  deceased  express 
^*  his  satisfaction  with  their  conduct  and  atten- 
-^^  tion,  and  say,  how  well  they  conducted  them- 
**  selves:  the  deceased  has  mentioned  to  depo- 
**  nent  that  he  intended  to  retire  from  business ; 
''  be  did  not  say  when,  but  added,  that  when  he 
^'  did  he  should  leave  his  house  and  business  to 
^'Jehn  and  Thomas  Bennet.  The  deceased, 
^'  about  the  latter  end  of  1820  or  beginning  of 
^^  1821,  obtained  a  renewal  of  the  lease  of  his 
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^*  house  for  the  purpose  of  rebuilding  and  en- 
''  larging  it ;  and  he  expressly  told  deponent  at 
^*  such  time,  that  he  was  doing  it  for  the  two 
"  boys/' 

Here  then  is  a  mass  of  declarations  coming 
from  the  deceased  himself^  manifesting  not  only 
capacity,  but  an  intention  to  select  these  two 
nephews  as  the  principal  objects  of  his  bounty, 
and  consequently  to  make  a  new  disposition 
diflfering  in  some  degree  from  the  will  of  1817, 
particularly  as  to  the  substituted  disposition  of 
the  residue. 

I  come  now  then  to  the  execution  and  attesta- 
tion of  the  piaper  originally  dated  oa  the  7th  of 
June,  but  which  was  again  signed,  and  was  at- 
tested on  the  11th.    Hearle,  a  bookseller,  inti- 
mately acquainted  with  the  deceased,  his  oppo- 
site neighbour,  and  one  of  the  attesting  witnesses, 
gives  this  account : — **  Early  in  June  1822  the 
^  deponent  received  a  message  from  the  de- 
'  ceased,  that  he  wanted  to  speak  with  him :  he 
^  accordingly  went  and  found  the  deceased  and 
'  his  wife  together  in  the  bar  parlour :  he  cannot 
'  now  recollect  whether  Mr.  Gl^M^ross  was  then 
^  th^re ;  if  not,  he  came  in  shortly  afterwards. 
^  The  deceased  himself  produced  to  deponent 
^  and  to  dencross  a  paper  in  deceased's  own 
'  handwriting,    and   referring  to  it,    said,  he 

*  wished  deponent  and  Glenoross  to  witness  it : 
^  there  was  no  other  introduction  of  the  busi* 
'  ness :  the  deceased  then  either  read  the  paper 
^  over  to  them,  or  gave  it  them  to  read :  he 
'  cannot  recollect  which,  but  he  recollects  the 

*  fact  that,  at  such  time,  deponent  knew  the 
^  contents  of  the  same.     The  deceased  then 
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*^  signed  his  name  to  the  paper  (which  purported 
^'  to  leave  his  house,  carriages,  horses  and  fur- 
''  niture  to  his  wife's  nephews,  John  and  Thomas 
**  Bennet)  and  afterwards  deponent  and  Glen- 
^*  cross.  The  deceased  then  requested  depo- 
^'  nent  to  take  care  of  the  paper,  so  he  took  it 
^^  home  with  him,  and  enclosed  it  in  an  ^ivelope 
^*  and  endorsed  it  as  a  codicil  to  the  deceased's 
^'  will :  he  so  endorsed  it,  because  in  1819  he 
^'  aiMl  a  Mr.  Burnet  witnessed  the  execution 
''^  of  a  will  made  by  the  deceased,  the  tenor 
^*  whereof  he  was  not  acquainted  with,  save  that 
**  in  the  course  of  general  conversation  between 
**  the  time  of  the  execution  thereof  and  of  the 
^  paper  or  codicil  aforesaid,  the  deceased  had 
^'  several  times  mentioned  that  thereby  he  had 
^*  left  his  property  to  his  wife  for  life,  and  after- 
^*  wards  to  his  own  and  his  wife's  relations. 
**  During  the  time  deponeat  and  Glencross  were 
''  with  the  deceased  (as  aforesaid)  either  de- 
^'  ponent  or  Glencross  recommended  deceased 

rather  to  make  a  new  will  altogether,  by  which 
^  his  intentions  might  be  clearly  ascertained, 

than  to  leave  separate  papers  or  codicils 
**  which  might  be  contradictory  to  his  will  or 
^'  one  from  another.  No  remark  was  at  that 
^^  time  made  in  answer  to  such  recommenda- 
^*  tion." 

This  is  the  account  given  by  Mr.  Hearle,  and 
Mr.  Glencross  confirms  it: — *^  On  the  11th  of 
^'  June  1822,  a  message  was  brought  to  de- 
^  ponent,  in  consequence  whereof  he  went  over 
**  to  the  house  of  the  deceased.  He  went  into 
*^  the  bar  parlour  of  the  inn,  and  he  found  there 
'^  (as  he  now  best  recollects  and  believes)  the 
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i82d.  *'  deceased — his  wife — the  younger  Bennet  and 
**  Mr.  Hearle :  deponent  cannot  iiecall  to  mind 
"  whether  it  was  the  deceased  or  Mrs.  Goude 
**  who  informed  him  of  the  business  on  which 
**  he  had  been  sent  for:  he  verily  believes  that 
"  the  paper  writing  (to  be  deposed  of)  was 
taken  —  but  by  whom  he  cannot  recollect, — 
out  of  a  bureau  in  the  said  parlour.  The  de- 
''  ponent  cannot  recall  to  mind  the  conversation 
^'  that  took  place  previous  to  the  execution  of 
*^  the  paper;  but  he  recollects  having  expostu- 
**  lated  with  the  deceased  (and  he  believes  on 
'^  this  occasion)  on  the  subject  of  the  disposition 
"  of  the  deceased's  property  to  the  prejudice  of 
'^  Mrs.  Cook  and  her  famUy ;  and  that  he  also 
**  earnestly  recommended  the  deceased  to  have 
**  his  will  drawn  up  by  a  professional  man,  which 
^'  the  deceased  consented  to  have  done,  and  he 
'^  and  Mrs.  Goude  authorized  deponent  to  con- 
'*  suit  a  professional  gentleman  on  the  subject: 
*'  he  so  advised  the  deceased  not  because  he 
"  was  aware  there  were  other  testamentary 
''  papers  of  his  in  existence  (which  he  did  not 
''  know)  but  because  of  the  apparent  informa- 
"  lity  of  the  paper  then  produced." 

He  says  in  a  further  part  of  his  evidence : — 
''  The  deceased  on  the  11th  of  June  1822  was  of 
''  sufficiently  sound  mind,  memory  and  under- 
"  standing,  in  the  opinion  and  judgment  of 
"  deponent,  to  give  directions  for  the  disposal  of 
"  his  property." — This  witness  must  be  ex- 
pected to  speak  cautiously,  not  only  from  the 
distance  of  time,  but  from  the  conversations  a£ 
Devonport  in  regard  to  the  capacity  of  the  de- 
ceased.   On  a  further  article  he  says : — "  it 
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**  was  either  on  the  said  11th  of  June,  or  imme- 
^^  diately  afterwards  (he  rather  thinks  it  was  on 
^'  the  11th  of  June)  that  he  endeavoured  to 
persuade  the  deceased  to  bequeath  part  of  his 
property  to  Mrs.  Cook  and  her  family;  who, 
on  such  occasion,  gave  deponent  to  under- 
stand, *  that  they  had  not  behaved  to  him  as 
they  ought  to  have  done,  and  they  could  not 
expect  any  thing  from  him.' "  I  may  also 
notice  that  in  the  will  of  1822  he  does  not  give 
his  sister,  Mrs.  Cook,  even  an  honorary  legacy, 
but  passes  her  by  altogether. 

There  are  other  parts  of  Mr.  Glencross" 
evidence  to  which  my  attention  has  been  called 
on  both  sides,  but  having  considered  them  I  do 
not  think  they  materially  vary  the  effect  of  his 
deposition  in  chief. 

This  paper,  then,  of  the  eleventh  of  June 
and  the  evidence  in  support  of  it — the  de- 
clarations of  the  deceased,  at  the  time,  of  his 
intentions  favourable  to  the  Bennets  and  ad- 
verse to  the  Cooks — the  intention  also  of  having 
a  more  formal  will  prepared,  are  strongly  intro- 
ductory to  the  main  instrument  at  issue.:  here 
is  no  appearance  of  aiiy  importunity  or  inter- 
ference on  the  part  of  die  wife — here  is  no  ap- 
pearance of  fraud  or  clandestinity — Mr.  Glen- 
cross  was  the  last  person  to  be  sent  for  with 
such  a  view — he  was  the  intimate  friend  of  the 
deceased,  the  executor  of  the  former  will — he 
interfered  in  favour  of  the  Cooks  though  without 
success:  and  the  facts  which  he  states  prove 
the  deceased  to  have  been  a  free  and  intelligent 
agent. 

After  what  had  passed  on  the  7th  and  llth» 
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18^8-      it  was  the  natural  and  probable  sequel  that  a 

trihity     formal  instrument  embodying  the  whole  of  the 

2nJs^nkwi.    dcccased's  testamentary  intentions  should  be 

Williams    ^^^^uted.    To  save  the  expence  of  a  lawyer, 

».         Mr.  Hearle  was  requested  to  prepare  a  wiU,  and 

BBiiitvT.^   he  reluctantly  consented.    His  account  is: — 

"  Within  a  week  (after  the  11th  of  Jun^e)  de- 

*^  ponent  in  passing  through  the  inn  yard  was 

"  met  by  Mrs.  Goude,  who  said  *  she  wanted 

'^  to  speak  to  him:'  he  accompanied  her  into 

the  bar  parlour  where  the  deceased  was: 
'^  Mrs.  Goude  then  asked  deponent  (no  one  else 

being  present)  whether  he  would  draw  up  a 

will  for  the  deceased  according  to  the  sugges- 
^*  tion  given  them  the  other  day ;.  and  the  de- 
"  ceased  then  himself  requested  deponent  to  do 
"  so.  The  deponent  said  *  it  was  quite  out  of 
*^  his  line  to  draw  wills,  and  as  there  was  a 
"  good  deal  of  property  at  stake,  a  professional 
"  man  should  be  applied  to.*  Mrs.  Grqude  re- 
"  plied  *  that  the  making  the  last  will  (done  by 
"*  a  Lawyer)  had  cost  so  much  money  they  would 
-**  rather  have  deponent  to  do  it  :*  he  .  again 
^*  declined ;  but  the  deceased  and  his  wife 
"  again  pressed  him,  and  l\e  at  last  promised 
"  to  do  it :  Deponent  then  asked  the  de- 
"  ceased,  *  how  he  wished  to  leave  his  pro- 
"  perty?'  the  deceased  then  answered,  *  that 
"  he  wished  his  wife  to  have  th^  enjoymen<t  of 
"  the  whole  during  her  life,  and  at  her  deaths 
**that  it  was  to  come  to  John  ?md  Thomas 
**  Bennet  equally  betweei;i  them." 

Now  this  comes  entirely  from  the  wife,  and 
her  benefit  is  much  less  under  this   will. 

"  Deponent  enquired  of  the  deceased  '  who 
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"he  would  name  for  his  executors:*  —  de- 
"  ceased  asked  him  whether  he  would  be 
''  one ;  deponent  said  he  had  rather  not,  but 
''  that  as  the  deceased  had  appointed  two 
"very  projper  persons  (Mr.  Glencross  and 
"  Mr.  Bone)  in  his  former  will,  he  recom- 
"  mended  him  to  name  them  again:  the  de- 
ceased said,  *  they  should  be  his  executors 
jointly  with  Mrs.  Goude,'  and  upon  deponent's 
"  asking  him  why  he  had  not  named  his  own 
"  relations,  he  answered  ^  that  they  had  had 
*'  enough  already,  and  that  they  were  not  upon 
"  terms  :*  the  deceased  said,  he  would  leave  a 
"  £100  to  each  of  his  sister's  children,  which 
"  legacy  to  Margaret  Cook,  one  of  said  children, 
"  at  the  suggestion  of  Mrs.  Goude  and  the  de- 
"  ponent,  the  deceased  said  he  would  increase 
"  to  £200." 

This  certainly  is  a  mistake  of  the  witness, 
because  only  £100  is  left  to  this  Margaret 
Cook :  there  .is  £200  left  to  Sarah  Bennet, 
which  may  account  for  bis  misrecoUection.  It 
removes  one  observation  as  to  the  influence  of 
Mrs.  Goiide ;  but,  at  aU  events,  is  not  sufficient 
to  bS^cI  the  credit  of  the  witness.  Hearle 
returns  to  his  shop'  to  prepare  the  will,  in 
the  course  of  which  he  is  backwards  and  for- 
wards communicating  with  the  deceased.  Thus, 
"  finding  the  deceased  had  not  provided  against 
the  lapse  of  the  interest,  deponent  went  over  to 
inquire  how,  in  case  of  the  death  of  the  Ben- 
"  nets,  or  of  Mrs.  Cook's  children,  their  shares 
were  to  be  disposed  of.  The  deceased  said, 
'  what  was  left  to  the  two  Bennets  should  go 
to  the  survivor  in  case  of  either  dying  in  his 
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"  wife's  life-time :'  deponent  asked,  *  what  if  the 
^'  one  so  dying  should  have  married  and  left 
"  issue ;' — deceased  answered,  *  that  such  issue 
"  should  have  the  father's  share,  and  that  if 
*'  both  Bennets  died  in  his  wife's  life- time,  then 
''  what  he  had  left  them  should  go  to  the  rest  of 
^*  the  Bennet. family:'  the  deceased  at  the  same 
"  time  said,    *  that  the  legacies  left  to   Mrs. 
"  Cook's  children  should,  in  case  of  any  df  their 
"  deaths,   come  back  to  his  estate ;    that  is, 
"  should  lapse.'    Deponent  cannot  be  certain 
"  during  what  part  of  the  foregoing  conversation 
"  (which  all  took  place  within  three  or  four 
"  hours  in  the  afternoon)  Mrs.  Goude  was  pre- 
''  sent :    she  was  continually  in  and  out,  and 
"  when  she  was  not  there,  deponent  w?ls  the 
"  only  person  with  the  deceased.     Two  or  three 
**  times  John  and  Thomas   Bennet   came  in, 
"  but  they  were  by  the  deceased  immediately 
**  ordered  to  leave  the  room.     In  the  course  of 
''  the  same  evening  and  following  morning  the 
^'  deponent,    (with  the   assistance  of  a  book 
"  which  contained  forms  of  wills)  drew  up, 
'^  from  his  own  memoranda  of  the  instructions, 
**  the  will ;  and  after  breakfast,  took  it  to  the 
"  deceased,  who,  with  his  wife  together  looked 
"  over  the  same,  and  both  declared,  *  it  was  the 
"  very  thing  they  wanted.' " 

This  witness  afterwards  goes  on  to  the  proof 
of  the  execution. 

Unless  then  this  witness  is  deposing  with 
direct  and  wilful  falsehood,  here  is  full  proof  of 
instructions,  approval,  and  execution,  leaving 
no  doubt  of  vo^tion  and  testamentary  capacity : 
Hearle  could  not  be  deceived — he  had  been 
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acquainted  with  the  deceased  for  eighteen  years 
— was  his  opposite  neighbour — a  respectable 
bookseller — had  attested  not  only  the  paper  of 
the  11th  of  June  with  Glencross — but  the  will 
of  1817.  He  speaks  to  capacity  at  the  time  of 
executing  in  these  terms : — "  Deponent  was 
very  particular  in  satisfying  himself  and  did 
fully  satisfy  himself  of  the  perfect  capacity  of 
"  the  deceased  on  the  several  occasions  by  him 
"  predeposed  of,  because  between  the  period  of 
"the  deceased  executing  a  will  in  1819,  and 
"  deponent  being  called  in  to  witness  the  codicil 
"  in  June  1822,  the  deceased  had  suffered  a 
"  severe  illness,  the  consequences  of  which 
"  caused  temporary  aben*ations  of  mind ;  and 
"  this  being  known  to  deponent  he  was  very 
"  particular  in  assuring  himself,  which  he  did, 
"  that  the  deceased  was  quite  free  from  any 
access  of  such  complaint  before  he  witnessed 
the  said  codicil,  or  took  instructions  for,  or 
"  made,  or  witnessed  the  execution  of  the  will 
"  aforesaid." 

He  is  confirmed  sufficiently  to  show  execu- 
tion and  capacity  by  the  other  subscribed 
witness,  Symons,  also  a  respectable  person,  a 
mercer — an  intimate  acquaintance  of  the  tes- 
tator— 'who  has  given  his  evidence  with  perfect 
fairness.  There  are  those  variations  as  to  mi- 
nute circumstances  which  a  lapse  of  upwards  of 
three  years  would  naturally  produce  between 
honest  witnesses,  but  Mr.  Symons*  evidence  is 
quite  effectual  to  that  part  of  the  transaction 
at  which  he  was  present.  What  he  states,  pre- 
vious to  the  execution,  is  shortly  this :  — "  that 
"  on  the  evening  on  which  the  will  was  exe- 
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"  cuted,  Hearle  called  upon  him  and  they  went 
•'  together  to  Goude's ;  that  in  the  bar  room  they 
''  found  the  deceased,  his  wife,  and  a  stranger ; 
**  that  in  a  few  minutes  they  went  with  the  de- 
<<  ceased  into  a  back  parlour,  Hearle  bringing 
**  the  will  with  him,  who  opened  it,  and  laid  it 
'^  on  the  table ;  that  he  does  not  recollect  any 
**  conversation  or  remark  upon  the  subject 
'*  of  the  will  previous  to  the  signing;  and  that 
"  the  will  was  not  read  in  his  presence.'*  Here 
are  certainly,  in  this  account,  9ome  variations 
from  Hearle,  but  not  such  ^s  to  affect  his 
credit.(a)  The  witness  then — after  deposing 
that  the  deceased  of  his  own  accord  signed  each 
sheet ;  (Hearle  states  that  he  had  with  a  pencil 
written  the  names  where  the  deceased  and  the 
witnesses  were  to  subscribe)  placed  his  finger 
on  the  seal  of  wax ;  repeated,  by  Hearle's 
directions,  the  form  of  publication;  and  that 
Hearle  and  himself  then  wrote  their  names — 
thus  continues : — "  Immediately  after  the  de- 
*^  ponent  had  signed  his  name,  he  said  to  the 
"  deceased,  •  Well  Goude,  do  you  know  what 
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(a)  Hearle  stated,  "  that  about  9  o'dock  in  the  eveiuBg,  in 
consequence  of  a  message,  he  went  over  to  the  deceased, 
and  found  him,  Mrs.  Goude^  and  seyeral  friends,  in  the  bar- 
parlour.    Mr.  S3^ons  was  either  there  at  the  time  or  came 

in  shortly  afterwards.  • The  deceased  asked  his  wife 

for  the  will,  or  for  the  keys  of  the  bureau  wherein  it  was 
kept,  and  the  deceased,  (bringing  the  wiU  with  him)  Symons, 
and  deponent  went  into  die  old  back  parlour :  the  deceased 
then  told  Symons  (who  appeared  to  be  a  stranger  to  the  pur- 
pose he  was  come  about)  that  he  had  sent  for  him  to  wit- 
ness his*  the  deceased's,  will Symons  read  over  ttie 

will  to  himself,  and  afterwards,  as  deponent  now  best  recol- 
lects and  believes,  read  the  same  aloud  to  the  deceased." 
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you  have  done  ?'  The  deceased  answered 
*  Oh  yes,  man."  Deponent  then  said,  *  Is  it 
all  right  ?'  Deceased  answered  *  Oh  yes,  my 
dear  fellow,  it's  all  right.'  Deponent  replied^ 
.*  80  long  as  you  know  what  you  have  done, 
it  is  of  no  consequence  to  me.'  This  short 
conversation  took  place  in  their  way  from  the 
hack  parlour  to  the  bar  parlour,  to  which  they 
returned  immediately  on  the  execution  of  the 
will  being  finished.  After  the  will  was  so 
executed,  Hearie  folded  it  up  and  took  it  with 

him  back  to  the  bar." "  At  the  time  of 

the  execution  the  deceased  was  of  sound  mind 
memory  and  understanding:  he  founds  his 
belief  of  his  capacity  on  the  manner  and  con- 
versation of  the  deceased  at  the  time  of  the 
execution  of  the  will,'  and  his  behaviour  and 
conversation  subsequent  thereto  in  the  same 
evening ;  for  deponent  remained  in  the  bar 
parlour  for  two  hours  more,  and  played  a 
rubber  with  the  deceased,  during  which  time 
he  discoursed  rationally  and  sensibly  as  much 
so  as  at  any  time  during  deponent's  acquaint- 
ance with  him."  ^ 
This  is  the  evidence  of  the  factum  and  of  tire 
capacity— vw.  these  three  witnesses,  Glencross, 
Hearie;  and'  Symons,'  speaking  to  these  trans- 
actions on  the  1 1th  and  1 4th  of  June.  There  is 
no  particular  illness  at  this  time — the  deceased 
was'  going  on  just  as  usual — and  Glencross, 
both  in  his  evidence  now  and  in  a  memorandum 
made  at  that  time,'  records  that  on  the  1 1th  of 
June  the  deceased  appeared  in  better  health  and 
sjnrits  than  usual ;  land  here,  on  the  14th,  after 
the  execution,  he  plays  his  rubber  of  whist  with 
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^Q^Q'  Mr.  Symons:  he  lives  about  ten  days  after— 

Trinity  not  in  a  gradually  declining  state,  but  on  Sunday, 

2aA  s^B.  the  24th  he  goes  to  his  usual  place  of  worship— 

Williams  ^®  Suddenly  struck  with  another  fit  of  apoplexy 

^     '''  and  dies, — the  funeral  takes  place — the  will  is 

GOUDB    AND  1     1  Tfc  .       ^       ^    . 

bennbt.  read  by  Bone — no  suggestion  of  incapacity  is 
raised — the  widow  takes  probate — acts  under 
it  for  nearly  three  years — and  if  she  had  not 
been  disturbed  by  the  distringas,  it  is  probable 
that  this  suit  would  never  have  been  heard  of. 
A  lefjatee  per-      jj  y^\\  jj^  obvious  from  what  has  bccu  stated 

fonniDg    the  ,  •  /• 

dotj  of  an  exe-  tliat  thc  Court  thiuks  itself  bound  to  pronounce 
Tpaper,  u7i-^  foT  this  Will.  Thc  substitutcd  residuary  legatee, 
SUluoS'Suie  Bennet,  having  performed  the  duty  of  an  exe- 
etute.  cutor  in  proving  this  will,  according  to  the  ordi- 

nary rules  of  the  Court  is  entitled  to  his  costs  * 
out  of  the  estate.  If  the  costs- are  to  be  paid  out 
of  the  estate  they  will  in  some  measure  faU 
ultimately  upon  him  as  substituted  residuary 
legatee,  though  more  immediately  on  the  widow, 
semiu,  thtt  tn  thc  residuarv  legatee  for  life :  she  has  acted  a 

execotrix  (the  -^  *^  j-i.-  j,     -  1.1.1 

widow)  who—  most  improper  part,  and  it  is  not  improbable 
blto'!!lId"MUDg  that  she  has  been  the  occasion  of  this  expen- 
SlderTiSr  b'  ®^^^  ®"^* '  P<>ssibly,  in  strict  justice,  she  ought 
which  ihe  tdceii  to  bc  coudemued  personally  in  the  whole  of 
eit  thu  bj  \  Bennet's  costs- — at  any  rate,  as  she  has  repu- 
lamethrLtor  diatcd  the  will  by  refusing  to  propound  it; 
wiu  to  be  op-  which  must  be  considered  as  tantamount  to  re- 

poeed  bj  qoee- 

tiooing  the  de-  nouuciug  probatc,  the  Court  is  of  opinion  that 
tj,  ud*  b^^I  it  is  warranted  in  revoking  the  probate  granted 
^MViuolTwiii,  to  her,  and  may  now  grant  administration  with 
if  liable  to  be     t^g  ^jn  auncxcd  to  Bennet,  the  substituted  re- 

condemued  per- 

sonaiij  10  the  siduary  legatee,  and  decree  his  costs  to  be  paid 
•ututed  ra'sldo-  out  of  the  cstatc.  If  the  widow  is  content  with 
TJ  legite e  who  ^^itn  coursc  I  shall  fccl  inclined  not  to  carry  my 


Williams 
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sentence  to  the  rigorous  extent  of  condemning      1828. 
her  personally  in  Bennet's  costs,  trusting  that      trinity 
the  decree  I  propose  to  make  may  be  sufficient    jnJ|^^„ 
to  check  such  a  proceeding  in  future. 

I  therefore  at  present  only  pronounce  for  the     "  *T 
will  of  the  14th  of  June  1822,  reserving  the  ques-    ^bJJTnbt!"' 
tion  as  to  costs ;  as  to  the  probate  taken  by  the        ~ 
widow ;  and  to  the  grant  of  administration,  to  a  MtaUiibes  the 
future  day :  but  I  must  consider  this  as  a  most  ntm^heing 
lenient  course  towards  the  widow.  J^^STy,  *** 

woold  justifj 

_, the  Coort  id  re- 

TokiDgthe  pro- 

On  the  4th  session,  the  Judge,  on  the  motion  oreeing  the  ad- 
of  Counsel,  at  the  petition  of  the  Proctor  for  jHtTthTwrn  u. 
John  Bennet,  with  the  consent  of  Mrs.  Goude,  ^lSj^y"ga. 
the  widow,  revoked  the  probate  remaining  in  *•«• 
the  registry  of  this  Court  heretofore  granted  to 
her,  and  declared  the  same  null  and  void,  and 
decreed  letters  of  administration  (under  the  usual 
security)  with  the  will  of  Francis  Goude  an- 
nexed, to  John  Bennet  the  surviving  residuary 
legatee  therein  named;    and  directed  his  ex- 
pences  to  be  paid  out  of  the  estate. 
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Trimity 

,  a"."'         judijment. 
—  Sir  John  Nicholl. 

irin  oTTpenoB     TUs  casc  is  so  clear  that  I  can  entertain  no 

iwuJT^V  ^^  ^^  ^^^^'  ^  *^  ^^y  P^*^  ^^  "^y  sentence, 
uiijAbaodoiiiQg  and  I   should  not  be  justified  in  takin&r  any 

the  pnooiplM  ,  c?  if 

of  a  former  dii-  furthoT  time  OT  puttlug  the  party  to  any  further 
Kfill^Ae'de-*  expence  in  respect  of  this  will. — ^The  facts  of 
t^!lJ'l'^'   the  case  are  these. 

uet  wore  ini* 

pured,  end  bwg  Joscph  Dodgc  died  on  the  21st  August  1826 : 
proBoonoed  he  had  made  a  will  in  I82O9  which  he  copied 
Sl!oaui— 1£*  pretty  closely  with  his  own  hand  and  re-exe- 
JdTrbeMikid  ^^^^^  ^^  October  1824.  The  contents  of  that 
— who,wnoDg  will  are  not  unimportant — they  give  the  history 
dic^tive^Sf  ^  of  the  deceased  and  of  his  family,  and  explain 
Mif^irra  tfr  the  grounds  on  which  the  Court  will  proceed  to 
i]iiitrootioiii,aiid  tji^  decision  of  this  question.* 

whoM  too,  a  '■ 

minor,  alone 

I^ntil^ra.  *'  This  is  th^  last  will  and  testament  of  me 
demoeduooeta.  «  Joggph  Dodgc  formerly  a  linen-draper,  but 

"  now  retired  from  business  and  residing  at 
**  Marston  Magna  in  the  county  of  Somerset  I 
**  give  and  bequeath  all  my  money  securities  for 
**  money  and  personal  estate  of  every  kind  and 
'^  denomination  whatsoever  imto  my  friends 
"  Benjamin  Vowell  of  Sherborne  vnne-mer- 
'^  chant  Thomas  Fooks  of  the  same  place  gen- 


Co)  PhiUimare  and  Doditm  io  support  of  the  will  of  the  12tb 
of  July  1826,  propounded  by  William  Dodge. 
The  KingU  Advocate  and  Luihinaian  contri^. 
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tleman  and  Thomas  Vaughan  Meech  of  the 
same  place  ironmonger  but  nevertheless  upon 
and  subject  to  the  trust  hereafter  expressed 
and  declared  concerning  the  same  that  is  to 
say  after  they  shall  have  obtained  payment  of 
the  securities  and  reduced  the  whole  into 
money  and  shall  have  fully  paid  and  satisfied 
aD  my  just  debts,  funeral  and  other  expences 
and  the  cost  of  proving  and  otherwise  relating 
to  the  due  execution  of  this  my  will  and  the 
several  legacies  following  that  is  to  say  £200 
to  my  niece  Martha  How  daughter  of  my  sis- 
ter Martha  Coombs  £200  to  my  niece  Betty 
Baker  daughter  of  my  sister  Betty  Lawrence 
£100  to  my  niece  Julia  Wetherall  daughter  of 
my  late  brother  John  and  the  like  sum  £100 
each  to  her  sisters  Mary  and  Betty.  £50 
each  to  my  nieces  Betty  Hester  and  Mary 
daughters  of  my  brother  William  which  I  give 
them  as  a  token  of 'my  regard  persuaded  that 
their  father  has  made  a  comfortable  provision 
for  them  and  the  sum  of  £1000  to  Elizabeth 
Martin  who  now  lives  with  me  provided  she 
shall  continue  to  be  so  residing  with  me  at 
the  time  of  my  decease  but  not  otherwise 
then  the  trust  as  to  all  the  remainder  of  my 
money  and  personal  estate  to  distribute  and 
divide  the  same  to  my  nephews  Benjamin 
Dodge  son  of  my  late  brother  Benjamin 
Robert  and  Joseph  Dodge  sons  of  my  late 
brother  John  Dodge  and  to  William  Coombs 
son  of  my  late  sister  Martha  Coombs  and 
Joseph  Lawrence  son  of  my  sister  Betty  Law- 
rence in  equal  shares  and  proportions  and  I 
hereby  nominate  and  appoint  my  said  three 
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"  friends  Benjamin  Vowell  Thomas  Fooks  and 
"  Thomas  Vaaghan  Meech  joint  executors  of 
"  this  my  will,"  &c.  &c. 

T 

He  signs  this  document — there  is  the  seal ; 
the  usual  attestation  clause,  and  two  witnesses : 
at  the  bottom  is  written — **  That  there  may  be 
'^  no  mistake  you  are  to  understand  it  is  the  sum 
**  of  one  thousand  pounds  I  have  here  given 
"  Elizabeth  Martin;"  and,  on  the  opposite  side, 
are  these  words:  —  "that  there  may  be  no 
*^  mistake" — so  that  he  is  particularly  anxious 
that  Elizabeth  Martin,  his  housekeeper,  whom 
he  had  bred  up  from  a  child  of  six  or  seven 
years  of  age,  and  who  had  lived  with  him  above 
thirty  years,  should  have  this  £1000 — nor  is 
this  all — he  had,  as  I  have  said,  executed  in 
1820  a  will  nearly  the  same,  prepared  by  his 
confidential  solicitor  and  executor  Fooks,  which 
having  recopied  as  his  new  will  he  cancels,  and 
in  the  following  clause,  written  at  the  bottom  in 
his  own  hand,  he  assigns  the  reason  of  taking 
this  step: — "  I  drawd  out  my  will  afresh  be- 
"  cause  the  name  Betsy  Martin  was  put  in  this 
"  will  and  it  should  have  been  Elizabeth 
"  Martin." 

Now  nothing  can  more  strongly  show  that 
the  "former  will  was  confirmed  and  copied — that 
he  was  not  acting  under  any  hasty  impulse  of 
feeling — but  that  the  will  of  1824  was  the  de- 
liberate expression  of  his  wishes — it  shows  also 
what  was  his  general  intention  as  to  the  testa- 
mentary disposition  of  his  property, — it  shows 
Aat  he  had  a  great  number  of  nephews  and 
nieces  whom  he  meant  to  benefit  in  different 
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degrees  and  for  different  reasons ;  but  William 
Dodge,  the  party  bringing  forward  the  present 
question,  is  not  mentioned  in  this  will  and  takes 
no  benefit  under  it.  It  is  clear  he  had  once 
been  a  favourite  with  his  uncle,  who  conferred 
considerable  benefit  on  him  during  his  lifetime, 
and  had  turned  over  his  business  to  him :  Wil- 
liam Dodge  had  not  however  conducted  it  with 
the  same  success  as  the  deceased,  nor  in  a  man- 
ner likely  to  afford  him  much  satisfaction — he 
was  exposed  to  arrest  and  was  supporting  his 
credit  by  accommodation  bills— the  deceased  had 
also  just  before  he  re-executed  this  will,  given 
him  up  and  discharged  him  of  a  bond  for  seve- 
ral hundred  pounds  which  this  nephew  then 
stood  indebted  to  him.  These  were  the  reasons 
why  he  was  excluded  under  this  will — admitted 
to  be  valid,  unless  revoked  by  a  later  instru- 
ment. 

To  this  will  there  are  several  codicils,  one 
dated  on  the  llth of  January  1822 : — "  I  hereby 
"  give  tmto  Joseph  Dodge  son  of  my  nephew 
"  William  Dodge  my  watch  and  my  large 
"  family  Bible  and  the  six  volumes  of  Henry's 
"  ^Exposition  upon  the  Holy  Scriptures  and  I 
"  give  unto  William  Dodge  the  son  of  my 
"  nephew  William  Dodge  the  eight  volumes  of 
"  the  Rev.  Mr.  Romain's  works." 

"  The  Concordance  return  to  Robt.  Dodge." 
There  is  another  dated  on  the  19th  of  Oc- 
tober 1824,  which  was  originally  signed  on  the 
23rd  of  September:  the  date  I  presume  was 
altered  when  it  was  witnessed  by  Hannah 
Taylor : — "  In  addition  to  what  I  have  already 
"  given  to  Elizabeth  Martin  (now  living  with 
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**  me)  upon  my  will  I  hereby  give  her  (if  she 
''  lives  with  me  till  I  die)  all  that  is  the  whole 
'^  of  my  household  goods  and  furniture  except 
"one  dozen  of  silver  teaspoons:" — At  the 
bottom  is  written — "  I  hereby  give  unto  Jemima 
"  Gould  formerly  Jemima  Maber  one  dozen 
"  silver  teaspoons  marked  in  the  front  J  D." 

"  October  19  1824." 

A  further  paper :  "  I  hereby  give  unto  Wm. 
"  Dodge  son  of  my  late  brother  Wm.  Dodge 
"  the  ten  volumes  of  Doctor  Hawker's  Poor 
"  Man's  Commentary  upon  the  Scriptures." 

"  October  21  1824." 

Here  are  two  further  papers  signed  and  dated : 
the  first  is  dated  January  27,  1825 : — "  It  is  my 
**  desire  and  will  that  if  I  should  be  indis- 
''  posed  to  act  in  life  by  any  affliction  I  desire 
"  Elizabeth  Martin  may  have  the  cfire  of  me 
^'  but  if  Elizabeth  Martin  should  not  have  the 
*^  care  of  me,  then  allow  her  eight  shillings  per 
**  week  for  my  lifetime  and  at  my  death  give 
"  her  what  I  have  given  her  upon  my  will." 

This  was  after  the  deceased  was  ill»  and  after 
he  had  taken  to  the  excessive  use  of  intoxi- 
cating liquors,  and  after  Gray  had  begun  to 
attend  him.  It  seems  to  refer  to  his  illness  and 
to  express  an  apprehension  that  he  should  not  be 
allowed  to  be  attended  by  Martin :  this  is  a  little 
inconsistent  with  the  averment  that  Martin  was 
beginning  at  that  time  to  use  personal  violence. 

The  other  paper  is  after  he  got  to  Sherborne; 
and  is  dated  March  8th,  1825 : — "  If  it  should 
"  please  God  I  should  die  in  Sherborne  as  Mr. 
"  Vincent  made  my  brother's  coffin  let  him  also 
"  make  mine." 
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Here  then  is  this  disposition  of  bis  property, 
most  deliberately  made  and  most  firmly  ad* 
hered  to  for  five  years,  from  4th  February  1820 
to  March  1825. — The  Court  here  gathering  his 
intehtiohs  from  his  own  acts^.  and  (rom  these 
papers,  all  in  his  own  handwriting,  which  speak 
much  more  decisively  than  n^ere  depositions — 
can  entertain  no  doubt  what  were  his  wishes ; 
nor  is  there  the  slightest  doubt  that  his  faculties 
were  unimpaired  up  to  the  end  of  January  1824. 
To  support  a  i)aper  thus  revoking  and  dtering 
this  ivill  and  substituting  a  disposition  quite 
different  from  and  the  very  opposite  to  it, 
would  require  the  clearest  and  n^ost  indis- 
putable evidence. 

William  Dodge,  the  nephew,  brings. forward 
a  will,  or  rather,  three  wills,  one  dated  in  June 
1825;  another  on  the  3rd  of  July  1826;  and  ^ 
third  on  the  12th  of  July  1826 — the  instrument 
propouiided.  It  is  singular  that  between  the 
third  and  twelfth  of  July  the  annuity  to  Eliza- 
beth' Martin  is  increased:  this,  if  the  paper 
was  fraudulently  obtained,  may  be.accounted  for, 
because  legacies  are  often  introduced  for  the 
purpose  of  colour.  Now  what  is^Ke  substance  ^f 
the  instrument  propounded  by  William  D^odge? 
"  It  bequeaths  the  whole  of  his  property  to  him 
"  m  trust — to  pay  JBlizabeth  Martin,  if  living . 
'*  with  the  deceased  at  his  death,  an  annuity  of 
"£40:  [tmder  ther  paper  of  the  3rd  of  July 
''  1826  this  annuity  was  £30]  it  gives  to  Ben- 
'' jamin  Dodge,  son  of  his  late  brother  Ben- 
"jamin*: — to  Kobert  l)odge,  son  of  his  late 
^*  brother  John: — to  J/>seph  Lawrence,  so^  of 
''  his  late  sister  Elizabeth — £100  each ;  these 
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"  legacies  to  be  paid  at  the  end  of  a  year  from 
"  the  testator's  death,  with  a  direction  that  if 
"  all  or  either  of  them  should  die  before  entitled 
"  to  receive  their  respective  legacies,  such  share 
"  or  shares  to  form  part  of  the  residue ;  the  will 
"  then  provides  for  the  payment  of  the  de- 
"  ceased's  debts,  and  appoints  William  Dodge 
"  sole  executor  and  residuary  legatee." — This 
is  the  substance  of  the  will  of  the  12th  of  July 
1826:    it  is    technically  drawn  up;    signed; 
sealed;    and    there  are  two  subscribing  wit- 
nesses— to  whom  I  shall  presently  refer. 

There  are  here,  then,  three  legacies  given  to 
three  nephews  out  of  the  great  number  the  de- 
ceased had;  and,  as  I  have  said  before,  some 
such  might  naturally  be  introduced  if  fraud  had 
been  resorted  to :  but  the  great  bulk  of  the  pro- 
perty is  given  to  William  Dodge,  who  had 
nothing  under  the  repeated  testamentary  acts 
firmly  adhered  to  for  several  years.  This 
then  is  a  will  completely  the  reverse  of  his 
former  disposition,  wholly  abandoning  its  prin- 
ciple, and  therefore  requiring  clear  proof  of  ca- 
pacity and  execution.  It  appears,  and  is  ad- 
mitted by  Dodge's  own  evidence,  that  prior  to 
the  first  of  this  second  class  of  wills  the  de- 
ceased had  resorted  to  the  immoderate  use  of 
spirits  and  opium,  the  efiect  of  which  was  to 
reduce  him  to  a  state  of  utter  incapacity  — 
whether  he  was  encouraged  to  these  excesses 
by  Martin,  or  whether  she  could  not  resist  the 
deceased's  determination  to  gratify  this  vicious 
taste,  is  not  material  at  present. 

Early  in  1825,  William  Dodge,  with  the  as- 
sistance of  Gray,  the  medical   attendant,  and 
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with  the  approbation  of  Fooks,  the  confidential 
solicitor  and  executor  of  the  former  will,  himself 
with  force  and  violence  removed  the  deceased 
(notwithstanding  that  he  made  all  the  resistance 
he  could)  from  Marston  to  Sherborne,  where 
William  Dodge  resided — and  placed  over  him 
John  Warr,  who  is  described  as  a  female  nurse, 
— and,  under  his  care,  in  about  six  weeks 
the  deceased  recovered.  The  removal  to  Sher- 
borne took  place  in  February  1825,  and  in  June 
of  the  same  year  the  deceased  made  a  will :  but 
it  is  admitted  that  at  the  latter  end  of  that  year 
there  was  a  relapse,  when  a  similar  remedy  was 
resorted  to ;  and  that  in  April  or  May  1826  he 
was  a  third  tune  in  the  same  condition,  when 
Warr  was  again  called  in  to  superintend  him, 
and  continued  in  charge  till  the  eighth  of  July 
1826. 

Here  then  are  repeatedly  states  of  incapacity ; 
no  matter  by  what  name  they  are  called — whe- 
ther derangement — or  being  out  of  his  senses  ; 
nor  from  what  cause  they  spring :  if,  as  it  is  as- 
serted, from  the  ill-treatment,  personal  violence, 
or  control  of  Elizabeth  Martin,  what  does  it 
prove  but  that  he  was  in  a  state  of  incapacity 
and  non-resistance  ?  though  the  Court  certainly 
is  inclined  to  think  that  the  charges  against 
Martin  are  a  little  exaggerated.  Here  too  are 
alleged  intervals  of  capacity ; — here  is  control 
by  William  Dodge  and  persons  authorized  by 
him,  he  himself  assisting  in  bringing  the  de- 
ceased to  Sherborne; — here  is  the  deceased,  in 
a  state  of  nervous  excitement,  going  several 
times  a  day  to  Dodge's  house — a  very  small 
quantity  of  liquor  affecting  his  senses,  and  pre* 
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ventiaghis  acting  rationally  and  with  judgment- 
yet  wine  is  occasionally  sent  to  his  lodgings 
by  Dodge  and  his  wife  in  pretty  liberal  sup- 
plies ; — here  is  a  will,  alleged  to  have  been  made 
during  an  interval  of  capacity,  totally  depart- 
ing firom  the  former  disposition,  and  principally 
in  favour  of  William  Dodge ; —  under  such  cir- 
cumstances, unless  the  Court  is  prepared  to  give 
up  all  the  principles  hitherto  acted  upon,  It  must 
demand  the  most  decisive  proof  of  the  complete 
absence  of  influence  and  excitement,  at  the 
preparation  and  making  of  this  asserted  will : 
It  must  require  unimpeachable  evidence  of  un- 
biassed volition  and  of  clear  capacity :  It  must 
expect  to  be  shown  instructions  coming  from 
the  deceased  himself,  and  an  execution  in  the 
presence  of  witnesses  above  all  exception. 
What  then  is  the  proof  offered  ? 

The  will  propounded  is  the  last  in  date — that 
of  the  12th  of  July  1826.  For  this  will,  it  is  ad- 
mitted that  there  is  no  evidence  of  instructions 
coining  from  the  deceased;  but  that  is  not  all — 
the  will  is  prepared,  as  is  fuUy  proved,  by  in- 
structions and  directions  from  William  Dodge, 
the  executor,  the  party  agent,  the  party  benefit- 
ed— it  is  executed,  or  rather  the  name  of  the  de- 
ceased is  got  to  it,  without  even  reading  it  over 
to  him  :  I  am  now  assuming  that  it  was  signed 
by  the  deceased,  but  the  only  witness  to  that  fact 
is  the'ton  of  William  Dodge,  at  that  time  a  minor, 
who  attests  the  will,  and  who  is  brought  to  de- 
pose that  the  deceased  in  his  presence,  and  in  the 
presence  of  his  (dep<ment's)  father  and  mother, 
subscribed  the  paper.  This  young  man  certainly 
has  been  placed  in  a  most  distressing  situation. 
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The  other  subscribed  witness,  Miller,  did  not 
see  the  paper  signed,  and  consequ^itly  it  was 
not  attested  by  him — but  this  was  his  habit,  for 
there  is  another  instance  of  similar  conduct  on 
his  part :  he  is  a  man  who  has  been  in  the  habit 
of  accepting  bills  of  accommodation  for  William 
Dodge,  who  is  indebted  to  him  nearly  £300 ;  and 
is  called  in  on  two  different  occasions,  and 
nominally  attests  what  was  not  signed  in  his 
presence.(a)  It  is  quite  clear  that  no  argument 
can  sustain  such  a  document,  prepared  and 
executed  under  such  circumstances  and  top- 
ported  by  such  evidence ;  the  very  transaction 
itself  proves  that  the  deceased  was  in  a  con- 
dition unfit  to  execute  any  will — he  was  in  such 
a  state  of  excitement  that  he  would  not  wait  a 


1828. 

TtmiTT 
Teem. 
IBtli 


DOIMS 
V. 

Mbbob. 


<< 

€4 
« 

« 
(< 
4t 
4t 
«* 
i€ 
4t 
<C 
t€ 
•  4 
€* 


(a)  Jobn  Miller  deposed  :  —  **  He  and  William  Dodge  have 
always  been  on  intimate  terms :  they  reside  not  more  than 
60  yards  from  each  other.  On  the  12th  of  July,  1826, 
Joseph  (William  Dodge's  son)  came  over  to  him  about 
4  o'clock  in  the  afternoon,  and  said  his  father  wished  to  see 
him :  deponent  went  in  about  20  minutes :  Joseph  Dodge 
showed  him  into  the  little  parlour^  where  deponent  Ibnnd 
William  Dodge  and  his  wife :  there  was  a  paper,  pen,  ink^ 
and  a  candlestick  on  the  table :  William  Dodge  told  depo- 
nent *  he  had  sent  for  him  to  witness  his  uncle  Joe*s  will  — 
the  old  gentleman  has  been  waiting  for  you  some  time, 
yon  know  what  a  fidgetty  man  he  is,  he  would  not  wait  any 
longer  and  is  gone ;  here  is  his  will — he  wants  you  to  sign 
it,  and  a  blank  is  left  for  your  name.'  Deponent  then  ex- 
amined the  signature,  and  asked  Dodge  and  his  wife, 
*  whether  that  was  the  deceased^s  hand-writing :'  they  as- 
sured him  diat  it  was ;  and  deponent  being  also  acquainted 
with  the  deceased's  subscription,  had  no  doubt  about  it,  and 
signed  his  name."— On  the  18th  interrogatory : — **  Respon- 
dent about  a  twelvemonth  (as  he  belieyes)  before  the  last 
will,  attested  a  will  of  the  deceased :  the  deceased  was  not 
present  on  that  occasion." 
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few  minutes  till  the  other  witness  arrived — and 
Warr,  it  must  be  remembered,  had  only  ceased 
his  attendance  a  few  days.  The  proof  then  thus 
far  is  utterly  insuflScient  to  support  this  will. 

It  has,  however,  been  argued  that  it  is  sup- 
ported by  collateral  evidence  arising  from  af- 
fection for  William  Dodge,  and  from  declara- 
tions in  his  favour :  and  Burrow's  evidence  has 
been  referred  to — **  that  the  deceased  six  or 
seven  years  ago  [he  was  examined  on  the  9th 
of  January  1828]  used  to  speak  very  affec- 
tionately of  his  nephew  William  Dodge,  and 
said,  when  he  departed,  he  should  leave  him 
"  his  property."  Can  that  be  true  at  that  time  ? 
If  this  declaration  was  made  then  before  the  de- 
ceased's incapacity,  it  is  contradicted  by  his 
former  acts,  and  could  only  have  been  made  in 
order  to  deceive  and  mislead :  if  after,  what  reli- 
ance can  be  placed  on  it?  Besides,  other  declara- 
tions are  opposed  which  are  equally  forcible,  and 
neutralize  the  effect  of  this  testimony  of  Burrow. 
Again,  here  is  evidence  of  the  simiUtude  of  the 
deceased's  handwriting:  but  supposing  that  all 
this  species  of  evidence  was  on  one  side,  and  that 
the  witnesses  united  in  stating  their  belief  that 
it  was  his  handwriting,  that  would  only  prove 
it  was  not  a  forgery — it  would  not  prove  his  ca- 
pacity. There  is,  however,  strong  evidence  of  dis- 
similitude from  persons  speaking  to  their  belief 
that  it  is  not  the  deceased's  handwriting.  The 
banker's  clerk  says  it  is  so  unlike,  that ''  had  a 
"  cheque  with  such  a  signature  been  brought  to 
"  him,  he  should  have  hesitated  befor  he  would 
*'  have  paid  it."  But  I  do  not  rely  on  this : 
assuming  it  to  be  his  handwriting,  there  is  not 
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evidence  to  support  it.  Burrow's  opinion  only- 
goes  to  prove  that  it  is  not  a  forgery  ;(a)  and 
he  speaks  in  such  decided  terms  of  the  de- 
ceased's faculties,  that  his  evidence  standing 
alone  would  induce  a  belief  that  the  deceased 
never  was  incapable,  though  Warr  was  in  at- 
tendance at  the  very  time  of  which  this  witness 
is  speaking. 

If,  however,  abandoning  the  will  of  the  12th 
of  July,  Dodge  reverts  back  to  the  will  of  the 
3rd  of  July,  the  proof  is  no  better :  Warr  was 
also  then  in  attendance; — if  still  further  back, 
to  the  will  of  June  1 825,  there  are  the  same 
defects  or  even  greater :  not  only  are  there  no 
instructions,  but  it  is  not  even  now  disclosed 
in  whose  handwriting  that  paper  is ;  and  there 
again  Miller  attests  without  seeing  the  de- 
ceased sign.  These  two  papers,  then,  are  of  no 
worth,  nor  validity — these  two  noughts  added 
to  the  other  nought  will  not  make  an  arith- 
metical number. 

There   are  various  other  particulars   which 
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%  of  Sherborne,  tailor,  deposed :  **  that  he 
for  14  or  15  years  /  that  he  often  went  to 


(a)  Robert  Burrow, 
knew  the  deceased  tor  14  or  15  years 
hear  him  preach ;  that  upon  an  inspection  of  the  names 
'  Jos  Dodge'  set  and  subscribed  to  the  will  propounded  by 
William  Dodge,  he  has  no  doubt  whatever  that  the  same  is 
the  genuine  hand-writing  and  subscription  of  the  deceased : 
deponent  has  frequently  seen  him  write  his  name  exactly  in 
that  manner. —  Deponent  saw  the  deceased  during  July  and 
August  preceding  his  death :  on  the  drd  of  July,  at  the  de- 
ceased's request,  deponent  witnessed  his  will ;  that  a  few 
days  afterwards,  deponent  conversed  with  him ;  and  on  both 
of  these  occasions,  deceased  was  of  sound  and  disposing 
mind,  and  fully  capable  of  giving  instructions  for  and 
making  and  executing  his  will,  or  doing  any  act  of  that 
nature." 
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throw  a  great  cloud  of  suspicion  over  the  whole 
transaction,  to  which  I  do  not  think  it  neces- 
sary to  advert :  it  is  quite  sufficient  for  me  to 
say  that  William  Dodge  has  wholly  failed  in 
proving  his  case ;  and  where,  under  such  circum* 
stances,  a  person  will  undertake  to  get  a  will 
prepared  by  his  own  agency,  and  have  it  at- 
tested by  his  own  son,  a  minor,  and  by  another 
who  never  saw  it  till  after  the  signature  was 
affixed ;  and  will  take  upon  himself,  in  suit,  to 
prove  it  and  therein  fail,  he  must  abide  by  the 
consequences. 

Without,  therefore,  pronouncing  that  this  wtU 
of  July  1826 — is  a  forgery  (which  perhaps  it 
would  not  be  proper  for  this  Court  to  do);  with- 
out pronouncing  even  that  a  fraud  upon  an  in- 
capable testator  has  been  proved,  though  I 
confess  that  is  my  view  of  the  case ;  yet  I  do 
think  that  I  should  not  reach  the  justice  of  the 
case,  and  should  very  much  shrink  from  a  dis- 
charge of  my  public  duty  if  I  did  not,  in  pro- 
nouncing against  the  will,  condemn  William 
Dodge  in  costs. 
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1828. 


On  Petition.  term, 

2Dd  SeMioD. 


Thomas  Dickson,  formerly  of  Drury  Lane,  Thewfliof  a 
Middlesex,  but  late  of  Northfield  in  the  county  tasLtLnd. and 
of  Dumfries,  was  the  party  deceased.     On  the  J'rt^;TtiS::S.e 
18th  of  March  1828,  probate  of  his  will  was  pr«T«o6  of 
granted,   by  the  authority  of  the  Consistory  uthedioct^of 
Court  of  London,  to  James  Scarth,  the  surviving  J^'u^hi  ^ST* 
executor :  and  on  his  behalf,  a  monition — recit-  Jjj°^pi^*^"|[i 
ing  "  that  the  testator  was,  whilst  living  and  at  «*»«  cooMitory 
''  the  time  of  his  death,   possessed  of  goods  doo.uidthe 
"  chattels  and  credits  in  divers  Dioceses   or  S^'S'^a?* 
"  peculiar  Jurisdictions  sufficient  to  found  the  ^*'"I^''^er 
"  Jurisdiction  of  the  Prerogative  Court  of  Can-  protest  to  a  mo- 
"  terbury" — had  since  been  duly  served  upon  mit'raohwai, 
the  Deputy.Registrar  of  the  Consistory  Court  lo'^^'I^io 
of  London  enioining  him  **  to  bring  into  and  prote5t;»>ow»8 

,  •'       ,       O  "  a  PrerogatiTe 

"  leave  in  the  registry  of  the  Prerogatiye  Court  probate  ume- 
''  the  aforesaid  last  will  and  testament/'  To  this  Ai!^buiii^  and 
monition  the  Deputy-Registrar  appeared  under  SJ*'*£,,V  i^" 
protest,  alleging  *'  that  the  several  parishes  and  prM*"**  •.«^»- 

*  '       ^     o      o  r  oarreDtJurifldio- 

*'  places  (in  the  province  of  Canterbury)  where-  tion  »  neh 
''  in  the  whole  of  the  goods  chattels  and  credits  h^w,  in  aid 
"  were  situate  are  within  the  Diocese,  and  in  ^^JSSJSiiSr"* 
"  all  respects  subject  to  the  jurisdiction,  of  the  P^^iiluS^ 
"  Bishop  of  London ;   that  the  Archbishop  of  to  the'pr<»p«rtj 

in  the  Fonda. 
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"  Canterbury  hath  not,  by  virtue  of  his  Prero- 
**  gative,  any  jurisdiction  over  them ;  and  that 
"  the  probate,  heretofore  issued  under  seal  of 
''  the  Consistorial  and  Episcopal  Court  of  Lon- 
"  don,  was  therefore  legal  and  valid." 

Phillimore^  for  the  Executor,  in  opposition  to 
the  protest. 

The  Bank  has  refused  to  transfer,  under  a 
probate  issuing  from  the  Consistory  Court  of 
London,  certain  stock  belonging  to  the  testator, 
and  standing  in  his  name.  The  question  then 
is — whether,  under  the  circumstances,  the 
Bank  is  not  justified  in  withholding  the  trans- 
fer, and  whether  it  is  not  the  duty  of  the  Exe- 
cutor to  apply  for  a  Prerogative  probate  ? 

Per  Curiam. 

Was  the  Testator,  at  his  death,  domiciled  in 
Scotland  ? 

Dr.  Phillimare.  I  apprehend  that  he  was ; 
and  that  his  will  was  also  foimd  in  Scotland. 
The  origin  of  the  question  is  on  the  93rd 
Canon  :(a)  on  reference  to  which  it  is  manifest 

(a)  The  93rd  Canon  is  headed  :  "  The  rate  of  Bona  nata- 

bilia  liable  to  the  Prerogative  Court."     It  enjoins,  '*  that  no 

'judge  of  the  Archbbhop's  Prerogatiye  shall  henceforward 

*  cite,  or  caused  to  be  cited,  ex  officio^  any  person  whatsoever 
'  to  any  of  the  aforesaid  intents,  [viz.  for  the  probate  of  wills, 
'  or  grant  of  administrations]  unless  he  have  knowledge  that 
<  the  party  deceased  was  at  the  time  of  his  death  possessed  of 
'  goods  and  chattels  in  some  other  diocese  or  dioceses,  or  pe- 
^  culiar  jurisdiction  within  that  province,  than  in  that  wherein 
'  he  died,  amounting  to  the  value  of  five  pounds  at  the  least, 

*  decreeing  and  declaring,  that  whoso  hath  not  goods  in  divers 

*  dioceses  to  the  said  sum  or  value  shall  not  be  accounted  to 
'  have  bfma  notabilia,"  &c. 
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that  it  is  not  sufficiently  comprehensive  for  aU 
cases; — the  present  is  not  included  in  it.  Gib- 
son, in  commenting  upon  this  canon,  observes : 
"  there  are  several  cases  wherein  no  written  law 
'*  hath  made  provision,  in  which  therefore  we 
*^  must  attend  to  the  declarations  of  the  com- 
*^  mon  law ;  as  where  one  dies  possessed  of 
**  goods  in  London  and  Dublin;  in  that  case 
"  the  resolution  seems  to  have  been  that  the 
**  Archbishop  of  Canterbury,  by  his  prerogative, 
^'  was  to  grant  administration  for  the  goods  in 
"  London ;  and  the  Archbishop  of  Dublin  for 
"  those  in  Dublin. "(a)  However  there  is  no 
adjudged  case  exactly  in  point  with  the  one 
under  consideration;  but  the  nearest — that  of 
Daniel  v.  Luker — is  reported  in  Dyer;  (6)  it 
is  the  case  upon  which  Gibson  has  founded 
the  passage  which  I  have  just  quoted ;  and  it 
is  also  supported  by  the  authority  of  Bum, 
and  by  a  dictum  of  Sir  William  Wynne  which 
is  quoted  by  that  writer,  and  is  quite  in  unison 
with  it.(c)  Tn  the  case  in  Dyer  there  was,  I 
admit,  no  decision ;  but  the  opinion  of  the  re- 
porter, is,  that  the  deceased  left  bona  notabilia 
both  in  England  and  Ireland ;  and  thiat  a  Prero- 
gative probate  was  necessary  in  either  country. 
Another  analogous  authority  is  to  be  found  in 
RoUe's  Abridgment,  under  the  title  of  "  Exe- 
**  cutor,"  p.  908.  where  it  is  said,  that  if  a  party 
dies  beyond  sea,  the  Archbishop  grants  admi- 
nistration.    And  no  distinction  exists,  in  this 


1828. 

Trinity 
Term, 
Snd  8«iStoii. 

SCARTH 

«. 

Bishop  of 

London. 


(«)  Gibson's  Codex,  Vol.  1.  p.  472. 

(6)  Daniel  v.  Luker,  3  Dyer,  305.  a.    1  Rolle,  908. 

(c)  Vide  4th  Burn's  Ecc :  Law,  p.  234.  (Tyrwhitt's  Edition). 
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respect,  between  an  executor  and  an  adminis- 
trator. 

That  the  Court  of  Chancery  will  not  decree 
payment  of  money  without  a  Prerogatiye  probate 
is  established  by  a  series  of  decisions.  Chall- 
nor  i;.  Murhall,  OVes.  118.  Newman  v.  Hodg- 
son, 7  Ves.  409.  Thomas  v.  Davies,  1 2  Ves. 
417.,  which  last  case  is  quite  conclusive  upon 
the  point.  In  the  case  of  Yockney  v.  Foyster, 
which  occurred  in  this  Court  in  1789,  the  ques- 
tion of  the  Prerogative  jurisdiction  was  dis- 
cussed; but  that  cajse,  I  admit,  does  not  bear 
upon  the  present.  All  the  cases  indeed  are 
collected  in  Lawton's  treatise  on  bona  notahilia, 
s.  4.  where  it  is  likewise  stated,  that  money 
cannot  be  received  out  of  Chancery  without  a 
Prerogative  probate.  I  do  not  refer  to  this  book 
as  an  authority  binding  upon  the  Court;  but 
merely  to  show  the  general  impression,  that,  in 
Chancery,  a  Prerogative  probate  cannot  be  dis- 
pensed with. 

Per  Curiam. 
The  question  I  have  to  decide  is,  whether 
this  Court  has  any  authority  to  take  away  this 
will  from  the  Court  which  is  in  possession  of  it? 
I  have  not  to  decide  whether  the  Court  of  Chan- 
eery  will  pay  under  a  probate  of  the  Court  of 
London. 


Argument  resumed. 
The  convenience  of  this  rule,  for  which  I  am 
contending,  being  the  established  rule,  is  mani- 
fest.    If  probate  is  taken  out  in  a  Diocesan 
Court,  and  there  are  bona  notabilia,  the  grant  is 
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absolutely  void;  but  if  it  issues,  erroneously , 
from  the  Prerogative  Court,  the  grant  is  only 
voidable,  and  all  acts  done  under  the  authority 
of  such  a  probate  are  valid  until  the  grant  is 
revoked. 

The  King's  Advocate  in  support  of  the  protest. 

There  is  some  doubt  whether,  at  the  time  of 
his  death,  the  testator  was  domiciled  in  Scotland ; 
I  am  inclined  to  beUeve  he  was  :  that  is,  however, 
a  circumstance  of  no  importance.  In  consider- 
ing what  is  the  jurisdiction  of  the  Preroga- 
tive Court  of  the  Archbishop  in  probates  and 
administrations,  it  is  essential  to  look  to  the 
form  of  proceedings  in  respect  to  such  grants. 
The  instruments  alone,  by  the  form  of  their  re- 
cital, sufficiently  show  that  the  Prerogative 
Court  exercises  jurisdiction  in  these  matters 
solely  upon  the  ground  of  their  being  hana 
notaMlia ;  for  they  allege  that  ''  A.  B.  had 
''  whilst  living  and  at  the  time  of  his  death 
''  goods  chattels  and  credits  in  divers  dioceses 
''  or  peculiar  jurisdictions^  sufficient  to  found  the 
**  jurisdiction  erf  our  Prerogative  Court  of  Can- 
**  terbury."  The  foundation  then,  of  the  Arch- 
bishop's right  is,  that  the  deceased  left  sufficient 
goods  ^'  in  divers  dioceses  or  peculiar  jurisdic- 
''  tions :"  that  is,  unless  the  party  died  worth 
property  beyond  the  value  of  j£5  in  two  dioceses, 
there  is  no  jurisdiction  of  the  prerogative.  In 
other  cases,  where  there  are  no  bona  notabiliaj 
the  right  is  in  the  Diocesan.  This  is  the  general 
rule  as  to  the  respective  jurisdictions  of  the 
Metropolitan  and  Diocesan. 

It  is  objected,  in  this  case,  that  the  testator 
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did  not  die  within  the  Diocese  of  London :  I 
admit  that    the    death    took    place  in   Scot- 
land;   but    that  will  not   found  the   jiuisdic- 
tion;   and  reliance  was   placed  upon    RoUe's 
Abridgment ;  where  it  is  stated,  that  if  a  man 
die  intestate  in  England  and  Ireland,  the  Arch- 
bishops, respectively,  shall  grant  administra- 
tion.(a)      The  case  itself  does  not  appear  to 
have  been  acted  upon  ;  and,  immediately  after- 
wards, Rolle  adds :  ''  but  this  must  be  under- 
^'  stood  where  the  party  hath  goods  in  divers 
"  dioceses  in  each  of  their  Provinces,  or  in  the 
"  diocese  of  the  Archbishop ;  for  otherwise  it 
"  ought  to  be  granted  by  the  Ordinary,  where 
"  the  goods  are,  and  not  by  the  Archbishop  :" 
and  this  limitation  has  been  adopted  both  by 
Bacon   and  Viner.  (b)    The  jurisdiction  then, 
depends  upon  the  goods.     Viner,  (c)  citing  fipom 
Freeman's  Reports,  is  in  direct  opposition  to  the 
case  from  Dyer.     "  A  man  dies  in  France  and 
*^  hath  goods  in  the  diocese  of  Norwich,  and 
"  the  question  was,   whether    the   Bishop  of 
"  Norwich  should  grant  administration,  or  the 
"  Archbishop?    Per  North  C.  J.    The  Bishop 
''  shall  grant  administration  unless  he  hath  bona 
**  notabilia;  and  his  dying  in  France  is  no  more 
**  than  if  he  died  in  Norwich."  {d)    There  must 
therefore  be  bona  notabilia  to  found  the  Arch- 
bishop's jurisdiction. 
It  has  been  argued,  that  in  Chancery,  money 

(a)  1  Rol.  908.  citing  Daniel  v,  Luker,  Dyer,  306.  a. 
(Jb)  Bacon's  Abridgment,  Executors,  £.    No.  3.      ViQer*s 
Abridg.  Executors,  G.  1. 

(c)  11  Viner's  Abridgment,  Executors,   G.  No.  16. 

(d)  Cecil  V.  Darkin,  Freem.  Rep.  2d6.  pi.  273. 
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is  decreed  not  to  be  paid  out,  except  on  a  Pre- 
rogative probate ;  and  that  in  all  cases.  Now 
if  this  position  be  correct,  it  is  worthy  of  con- 
sideration ;  but  from  a  review  of  the  decisions 
it  does  not  appear  to  me  that,  if  a  party  dies  in 
the  diocese  of  London,  (having  no  bona  notahi- 
lid)  a  Prerogative  probate  would  be  required  by 
the  Court  of  Chancery.  The  cases  cited  only  de- 
termine, that  where  there  are  bona  notabiliuy  the 
Court  will  not  dispense  with  a  Prerogative  pro- 
bate, merely  because  of  the  smallness  of  the  sum. 

Per  Curiam. 
The  cases  do  not  touch  the  present  question. 

Argument  resumed. 
In  Yockney  v.  Foyster,(a)  a  very  broad  pro- 
position, as  to  the  necessity  of  a  Prerogative 

probate  to  carry  on  proceedings  in  Chancery, 
was  certainly  advanced  in  the  pleadings ;  but 
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(a)  This  was  a  suit  promoted  in  the  Prerogatiye  Court  of 
Canterbury  by  Elizabeth  (wife  of  Samuel  Yockney)  a  legatee 
named  in  the  last  will  and  testament  of  Caleb  Foyster,  late  of 
Kingston  in  the  island  of  Jamaica.  The  executor,  Foyster, 
having  appeared  under  protest  to  the  jurisdiction,  it  was  pro- 
pounded on  the  part  of  Mrs.  Yockney,  in  an  allegation. 

The  first  article,  in  substance,  pleaded,  that  tiie  deceased 
died  in  1777,  haying  whilst  living  and  at  the  time  of  his  death 
goods  chattels  and  credits  in  divers  dioceses  or  peculiar  jurisdic- 
tions within  the  province  of  Canterbury  to  the  value  of  £5  and 
upwards  su£Scient  to  found  the  jurisdiction  of  the  Prerogative 
Court  of  Canterbury. 

The  second,  that  Foyster  the  surviving  executor  and  resi- 
duary legatee  proved  the  will  in  Jamaica ;  that  he  is  now  resi- 
dent within  the  province  of  Canterbury,  and  since  his  having 
taken  upon  him  the  execution  of  the  will,  he  hath  had  remitted 
to  him  by  his  agents  from  Jamaica  divers  effects  amounting  to 
more  than  the  sum  of  £5  in  value ;  and  that  he  is  in  posses- 
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the  sentence  of  the  Court  did  not  bear  out  the 
terms  of  the  allegation.  The  present  case  too  is 
easily  distinguishable  from  that ;  for,  here  the 
will  is  already  proved.  The  Consistory  Court 
is  in  possession  of  the  grant,  and  the  applica* 
tion  is  to  take  it  out  of  that  registry.  I  appre- 
hend this  Court  will  not  interfere. 


Per  Curicmi. 
Is  not  the  principle  of  all  Prerogative  pro- 
bates to  save  the  necessity  of  two  grants  ? 
Where  a  party  dies  with  goods  in  two  Pro- 
vinces, there  must  then  be  two  grants.  If  a 
will  had  been  proved  in  Jamaica,  would  a  pro- 
bate of  the  exemplification  of  that  will  be 
granted  in  the  London  Court  ?  There  must,  I 
think,  be  some  instances,  where  persons  dying 
in  the  British  Colonies  and  having  no  other 
personal  property  in  this  country,  except  in  the 


8ion  of  them  and  of  divers  other  effects  in  the  proTtnce  of 
Canterbury. 

The  third  recited  the  bequest 

The  fourth  pleaded ;  that  the  legatee,  in  order  to  compel  the 
Executor  to  the  due  payment  of  the  legacy,  "  hath  been  advised 
**  to  file  her  bill  of  complaint  in  Chancery,  but  is  prevented  from 
"  so  doing  on  account  of  there  not  being  a  representative  to  the 
"  deceased  in  the  Prerogative  Court  of  Canterbury :  that  by  the 
**  constant  and  invariable  practice  of  the  Court  of  Chanceiy  no 
**  proceedings  can  be  had  or  instituted  therein  against  an  £ze- 
**  cutor  for  rendering  an  account,  or  for  the  recoveiy  of  a 
**  legacy  bequeathed  by  the  will  of  any  testator  unless  such 
**  will  shall  have  been  first  regularly  proved  in  the  Prerogative 
"  Court  of  Canterbury,  and  a  legal  personal  representative  ap- 
''  pointed  to  such  testator  by  the  said  Court." 

This  allegation  was  rejected.     Vide  infri.  p.  636. 

In  Tyrwhitt's  edition  of  Burn's  Ecc.  Law,  Vol.  IV.  p.  234, 
the  case  of  Yockney  and  Foyster  is  noticed. 
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English  Funds,  that  probate  of  their  wills  are 
taken  in  the  Consistorial  Court  ? 

The  Deputy-Registrar  of  the  Commissary 
Court  of  London  stated ;  that  there  were  in- 
stances of  probates,  in  such  cases,  in  both  the 
London  Courts. 
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Judgment. 
Sir  John  Nicholl. 

This  question  was  argued  on  a  former  Court 
day,  and  from  the  nature  of  it,  and  from  the 
number  of  authorities  cited,  the  Court  thought 
proper  to  take  time  to  deliberate.  The  facts  are 
these.  Thomas  Dickson  died  in  Scotland,  hay- 
ing made  his  will  of  which  he  appointed  Scarth 
executor.  He  was  possessed  of  personal  pro- 
perty in  Scotland  and  also  in  London :  the 
latter  consisting  of  some  leasehold  premises  in 
Drury  Lane  ;  some  bond  and  other  debts  in 
Westminster;  and  £10  long  annuities  in  the 
Funds.  Probate  of  this  will  was  taken  out  in 
the  Consistory  Court  of  London;  but  Mr. 
Scarth  has  since  extracted  a  monition  against 
the  Deputy-Registrar  of  that  Court  to  transmit 
the  will  to  the  Prerogative  Court,  because  (as 
has  been  stated  in  argument,  though  this  does 
not  appear  in  the  act  on  petition)  the  Bank  has 
refused  to  transfer  the  long  annuities  on  a  Con- 
sistory Probate.  The  Deputy-Registrar  has 
appeared  under  protest  alleging,  that  all  the 
property  out  of  Scotland  lay  within  the  Diocese 
of  London,  and  that  there  were  no  bona  7iotabilta 
in  any  other  Diocese  within  this  Province. 
This  is  not  controverted,  unless  money  in  the 
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Funds  be  not  considered  to  lie  within  the  Dio- 
cese of  London. 

The  question,  then,  is — not  whether  the  Pre- 
rogative Court  has  concurrent  jurisdiction,  and 
might,  in  the  first  instance,  or  even  now,  grant 
probate  of  the  will  of  a  parjty  dying  out  of  the 
Province,  but  whether  a  monition  to  transmit 
the  probate  to  this  G>urt  shall  issue  on  the 
ground  that  the  Bishop  of  London  has  no 
jurisdiction,  though  there  are  goods  in  no 
other  Diocese  within  the  Province.  If  there 
was  a  concurrent  jurisdiction,  that  is,  if  in  the 
first  instance  either  or  both  Courts  might  have 
been  applied  to,  the  Prerogative  would  not  take 
the  grant  out  of  the  hands  of  the  Bishop  of  Lon- 
don, the  probate  having  already  passed. 

In  respect  to  concurrency,  there  is  a  fact  to 
commence  with,  admitted  on  all  hands :  that  it  is 
the  practice  to  grant  probate  in  either  jurisdic- 
tion where  a  party  dies  out  of  the  Province 
having  no  goods  in  divers  dioceses,  but  only  in 
the  diocese  of  London,  though  part  of  those 
goods  is  money  in  the  Funds.  It  would,  then, 
require  clear  and  decisive  authority — to  show 
that  such  jurisdiction,  so  sanctioned  by  practice, 
is  to  be  disturbed,  and  that  this  grant  made  by 
the  Diocesan  Court  is  illegal  and  void — and  to 
justify  the  enforcing  of  this  monition. 

In  aid  of  such  a  position  I  have  not  been  re- 
ferred to  any  case.  The  strongest  semblance 
of  the  Bishop  having  no  jurisdiction,  on  the  pre- 
sent occasion,  arises  from  the  party  not  dying 
within  the  diocese ;  but  though  there  may  be 
some  dicta  to  this  effect,  yet  the  authorities,  to 
prove  that  the  death  of  the  party  within  the 


PREROGATIVE  COURT  OF  CANTERBURY. 


635 


diocese  is  essentially  necessary  to  found  the 
jurisdiction  of  the  Bishop,  are  not  sufficiently 
clear  to  induce  the  Court  to  overturn  the  esta- 
blished practice,  which  exists  as  to  parties 
dying  out  of  the  Province.  The  concurrency  of 
Jurisdiction  is  then  recognized  in  practice  and 
is  also  intelligible  in  principle.  By  the  general 
Canon  Law  it  should  seem,  that  the  Metro- 
politan had  original  jurisdiction  throughout 
his  Province.  Many  authorities  to  that  eflfect 
may  be  found :  the  exercise  of  this  jurisdiction 
was  restrained,  in  respect  to  suits,  by  the  sta- 
tute of  Citations,(a)  and,  in  respect  to  probates 
and  administrations,  by  the  ninety-third  canon ; 
but  the  Metropolitan  has  still  the  right  of  visit- 
ing his  Bishops  and  of  inhibiting  them  during 
his  visitations,  in  the  same  manner  as  Bishops 
visit  and  inhibit  their  respective  Archdeacons  ; 
and  a  general  concurrency  of  jurisdiction  may 
have  been  reserved  by  composition  or  otherwise. 
Proceeding  then  to  the  consideration  of  the 
cases  cited,  and  the  arguments  addressed  to  the 
Court  on  the  former  day,  I  am  of  opinion  that 
there  is  not  sufficient  to  authorize  a  departure 
from  the  ascertained  practice  in  instances  where 
the  party  dies  out  of,  and  does  not  possess  h(ma 
notabilia  in  different  dioceses  of,  the  province. 
Though  the  authorities  to  be  found  in  the  books 
affi>rd  some  countenance  to  the  doctrine  that,  if 
the  death  happens  out  of  the  province,  and 
there  are  only  goods  in  one  diocese,  a  Preroga- 
tive probate  is  still  necessary,  yet  they  are  ex- 
tremely loose  and  vague :  many  are  mere  dicta ; 
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some  when  inyestigstted  do  not  support  the 
position;  some  are  inconsistent  with  others; 
some  assert  that  if  a  person  dies  abroad,  or  in 
Dublin,  a  Prerogative  probate  is  to  issue ;  but 
the  position  is  stated  so  generally,  that  it  may, 
if  the  authorities  could  be  traced  up,  only  mean 
that  the  Archbishop  shall  have  concurrent,  not 
exclusive  jurisdiction,  unless  there  be  bona  aota- 
bilia.  So  a  note  of  a  case  decided  in  the  Pre- 
rogative Court  in  1714— Green  v.  Wigmore(a)— 
states,  ''  a  Person  dying  in  the  East  Indies  and 
''  goods  in  London,  Prerogative  probate/'  That 
is  the  whole  of  the  note  which  I  have;  and 
this  again  may  only  refer  to  a  concurrent,  not 
an  exclusive  right :  but  still  it  is  a  strong  case, 
because  it  is  known  that  formeily,  for  certain 
{Hirposes,  the  £a»t  Indies  were  considered  to  be 
vtdthin  the  jurisdiction  of  the  Diocese  of  Lond<m. 

I  may  here  remark,  as  to  the  rule  of  the 
Court  of  Chanceory,  that  the  cases  referred  to, 
when  examined,  only  establish  that  that  Court 
requires  a  competent  probate,  and  will  not  direct 
money  to  be  paid  out  on  a  Diocesan  probate, 
when  the  money  itself  in  Court  shows  that  there 
are  bomi  votabilia  in  divers  Dioceses,  and  con- 
sequ^itly,  that  a  Prerogative  is  the  competent 
probate. 

In  the  case  of  Yockney  t?.  Foyster,(i)  in  which 
I  was  of  counsel^  the  party  applied  for  a  Pre- 
rogative probate:  the  jurisdiction  was  denied, 
and  was  propounded  in  an  allegation.  The 
only  effects  within  the  province  were  brought 


(a)  Green  i?,  Wigmore,  Prerog.  17  L4. 

(6)  Yockney  t>.  Foyster,  Prerog.  1789.   Vide  supri,  p.  681. 
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there  after  the  death  of  the  party.  Sir  Wil- 
liam Wynne  rejected  the  allegation  upon  the 
ground  ''  that  such  goods  did  not  found  the 
'^  jurisdiction ;"  and  said,  ^'  though  it  was  stated 
^'  in  argument  that  the  prohate  was  necessary 
"  in  order  to  file  a  bill,  yet  he  could  not  grant 
'^  it  upon  such  an  assertion :  but  if  the  Court  of 
"  Chancery  had  actually  decided  that  the  Pre- 
'^  rogative  grant  was  necessary,  this  Court  '  in 
'^  aid  of  justice '  might  allow  the  grant  to  pass." 
I  do  not  know  that  that  case  throws  much  light 
on  the  present  question :  it  only  shows  that,  for 
the  sake  of  furthering  justice,  the  Court  would 
not  withhold  its  probate.  This  may  be  of  some 
use  however  for  a  purpose  to  which  I  shall  pre- 
sently  allude. 

The  Canon  itself  (the  ninety-second)  perhaps 
is  the  safest  authority  for  this  Court,  (a)    Its 
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(c)  The  Mud  Canon  is  intituled  — ''  none  to  be  cited  imo 
divers  Courts  for  probate  of  the  same  will ;"  and,  after  re- 
citings  that  **  Forasmuch  as  many  heretofore  have  been  by  Ap- 
paritors both  of  inferior  Courts,  and  of  the  Courts  of  the 
Archbishop's  Prerogative,  much  distracted,  and  dtvevseiy 
*'  summoned  for  probate  of  wills,  or  to  take  administratiotts  of 
**  the  goods  of  persons  dying  intestate,  and  are  thereby 
**  vexed  :*'  it  directs  **  all  Chancellors,  Commissaries,  Officials, 
**  Sec.  to  inquire  of  all  persons  appearing  before  diem  for  probate 
"or  administration,  whether  they  know  or  believe  that  the  de- 
**  ceased  had,  at  his  death,  any  goods  or  good  debts  in  any  other 
<*  diocese  or  peculiar  jurisdiction  witiiin  that  province,  tiian  in 
**  that  wherein  the  party  died,  to  the  value  oi£5.  And  if  the 
"  person  cited,  or  voluntarily  appearing,  shall  upon  his  oath 
''  affirm,  that  he  knoweth,  or  firmly  believeth,  Uiat  the  said 
*'  party  deceased  had  goods  or  good  debts  in  any  other  diocese 
**  or  dioceses,  or  peculiar  jurisdictions  within  the  said  province, 
'^  to  the  value  aforesaid,  Aen  shall  such  Chancellor,  &c.  Ac. 
**  presently' dismiss  him,  not  presuming  to  intermeddle  with  the 
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provisions  should  seem,  generally,  to  import 
that  the  Prerogative  Court  originally  exercised 
a  concurrent  jurisdiction  in  all  cases,  and  that 
the  officers  of  that  Court  and  of  the  Dioce- 
san Court  were  running  a  race — having  a  sort 
of  scramble — to  get  first  possession.  To  remedy 
this  inconvenience  the  Canon  restrains  the  infe- 
rior Court  from  interposing  where  there  are  goods 
in  divers  Dioceses  within  the  province,  or  as  it 
may  seem  to  provide,  where  there  are  goods  in 
another  Diocese  besides  in  that  wherein  the 
party  died :  and  though  the  notice  required  to 
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probate  of  the  said  will,  or  to  grant  administration  of  the 
goods  of  the  intestate  :  but  shall  openly  and  plainly  declare 
that  the  cause  belongeth  to  the  Prerogative  of  the  Archbishop 
of  that  province,  willing  and  admonishing  the  party  to  prove 
the  said  will,  or  require  administration  of  the  said  goods  in 
the  Court  of  the  said  Prerogative;  and  if  any  Chancellor, 
&c.  &c.  shall  offend  herein,  let  him  be  ipso  facto  suspended 
from  the  execution  of  his  office,  not  to  be  absolved  or  released, 
until  he  have  restored  to  the  party  all  expences  by  him  laid 
out  contrary  to  the  tenor  of  the  premises ;  and  every  such 
probate  of  any  testament,  or  administration  of  goods  so 
granted,  shall  be  held  void  and  frustrate  to  all  effects  of  law 
whatsoever. 

**  Furthermore  we  charge  and  enjoin,  that  the  Registrar  of 
every  inferior  Judge  do,  without  all  difficulty  or  delay,  cer- 
tify and  inform  the  Apparitor  of  the  Prerogative  Court,  re- 
pairing unto  bim  once  a  month,  what  executors  or  adminis- 
trators have  been  by  his  said  Judge,  for  the  incompetency  of 
his  own  jurisdiction,  dismissed  to  the  Prerogative  Court 
within  the  month  next  before.  Provided  that  this  Canon  be 
not  prejudicial  to  any  composition  between  tbe  Archbishop 
and  any  Bishop  or  other  Ordinary,  nor  to  any  inferior  Judge 
that  shall  grant  any  probate  of  testament  or  administration 
of  goods,  to  any  party  that  slmll  voluntarily  desire  it,  both 
out  of  tbe  said  inferior  Court,  and  also  out  of  the  Preroga- 
tive." 
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be  given  by  the  Registrar  of  the  inferior  Court 
to  the  Apparitor  of  the  Prerogative  Court  is  now 
obsolete,  yet  still  the  rule  remains  that  a  pro- 
bate granted  by  a  Diocesan  Court  is  absolutely 
void,  and  null  ah  initio,  where  th^re  are  bona 
notabilia. 

The  Canon,  however,  does  not  distinctly  refer 
to  the  case  of  a  person  who  dies  out  of  the  Pro- 
vince, but  who  has  goods  in  a  particular  Diocese, 
and  the  construction  put  upon  the  Canon  by  the 
practice  appears  to  be,  that,  in  such  case,  the 
concurrent  jurisdiction  remains,  and  that  either 
the  Metropolitan  or  the  Bishop  of  the  Diocese, 
in  which  alone  there  were  any  eflFects,  may 
make  the  grant.  At  all  events  this  Court,  find- 
ing such  a  practice  at  present  existing,  does 
not  feel  warranted  in  disturbing  it  by  taking 
this  probate  out  of  the  hands  of  the  Consistory 
Court.  This  Court  is  always  unwilling  to  break 
in  upon  an  established  practice ;  more  especially 
would  It  be  unwilling  in  a  case  where  this 
Court  and  Its  officers  may  have  some  sort  of  in- 
terest. Any  alteration  in  such  matters  would 
more  fitly  proceed  from  a  different  authority. 

It  can  hardly  be  expected  that,  because  the 
Bank  has  now,  and  not  for  the  first  time,  started 
a  difficulty,  this  Court  is  to  set  up  a  new  rule 
without  some  decisive  authority  to  justify  it. 
If  any  authorities  or  sound  principles  exist, 
which  may  have  escaped  the  diligence  and  re- 
search of  Counsel  or  the  knowledge  of  the 
Court,  resort  must  be  had  to  the  supreme  tri- 
bunal or  to  the  powers  of  some  other  Court ;  or 
if  there  exist  any  strong  reasons  of  public  ex- 
pediency requiring,  as  a  protection  and  neces- 
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sary  safeguard  to  the  Public  Funds,  that  aone 
but  a  Prerogative  probate  should  be  received  to 
found  a  transfer  at  the  Bank,  recourse  must  be 
had  to  the  Legislature.  The  difficulty  in  this 
particular  case  may  probably  be  removed  by 
the  proviso  stated  in  the  latter  part  of  the 
ninety-second  Canon,  viz.  If  a  party  volun- 
tarily desire  it  Probate  may  be  granted  both  out 
of  the  inferior  and  Prerogative  Court :  "  Pro- 
''  vided  that  this  Canon  or  any  thing  therein 
''  contained  be  not  prejudicial,  &c.  to  any  infe- 
''  rior  judge  that  shall  grant  any  probate  of  tes- 
*^  tament  or  administration  of  goods  to  any  party 
''  that  shall  voluntarily  desire  it  both  out  of  the 
''  said  inferior  court  and  also  out  of  the  Pre- 
"  rogative." 

Upon  this  authority,  and  in  order  to  ''  aid  the 
ends  of  justice,"  if  the  executor  now  applies 
here  for  probate,  this  Court  might  grant  it, 
limited  as  far  as  the  necessity  of  the  case  re- 
quires. It  would  be  unfit  and  improper  to  grant 
a  general  probate,  because  a  general  probate 
has  been  already  granted  by  what  is  to  be 
considered  a  Court  of  competent  jurisdiction ; 
but  I  should  be  disposed  to  grant  a  probate 
limited  to  the  property  in  the  Public  Funds, 
which  is  all  that  the  necessity  and  justice  of 
the  case  require.  The  party  may  choose  volun- 
tarily to  make  this  application  rather  than  en- 
gage in  a  contest  with  that  great  and  powerful 
body  —  the  Bank — which  may  possibly  have 
strong  and  substantial  reasons  for  the  rule  they 
are  contending  for,  and  from  which  other 
Courts  might  hesitate  to  eompel  them  to  de- 
part.   This  course,  however,  must  be  left  to  the 
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consideration  of  the  parties  themselves:  bat 
upon  the  grounds  already  stated,  the  Court 
thinks  Itself  bound  to  allow  the  Protest,  and  to 
dismiss  the  Deputy-Registrar  from  the  monition. 

Protest  sustained. 
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Note. — The  Editor  is  informed  that,  since 
the  Judgment  of  the  Court  was  delivered  in  this 
case,  the  Bank  of  England  has  acquiesced  in 
the  transfer  of  the  £10  Long  Annuities  upon 
the  original  probate  taken  in  the  Consistory 
of  London. 
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IN  TUB  GOODS  OF  JAMES  TAYLOR. 


Srd  Seition. 


On  Motion. 


The  deceased  died  at  Birmingham  on  the 
19th  of  November,  1837:  he  left  a  widow— a 
son  —  and  a  daughter  (Elizabeth  wife  of  Henry 
Beaumont).  His  will,  regularly  executed,  was 
dated  in  March,  1822.  On  the  day  preceding 
his  death,  while  very  ill>  he  s^rt  lor  his  solicitor, 
Mr.  Ingleby,  to  alter  his  will ;  who  immediately 
attended  (in  company  with  the  deceased's  sur- 
geon) and  drew  up  a  codicil.    When  the  codicil 
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18-28.       was  prepared,  it  was»  at  the  testator  s  request. 

Trinity      read  over  to  him  in  the  presence  of  witnesses, 

srd^lenioD.    ^^^  ^^  approvcd  of  it ;  but  deferred  signing  it 

till  the  next  morning,  when  he  died  without 

or         having  executed  it. 

Taylor.         The  SOU  and  daughter  of  the  deceased  and 

their  respective  issue  were  the  only  persons  who 

could  be  prejudiced  by  the  codicil:    the  son 

was  since  dead,  unmarried  and  intestate:  the 

daughter  had  no  children. 

Upon  a  special  proxy  of  consent  from  the 
daughter  and  her  husband,  and  from  different 
legatees  (whose  interests  were  varied  by  the 
codicil)  and  a  full  affidavit  of  the  facts, 

Lushingtan  moved  for  probate  of  the  codicil 
in  common  form. 

Per  Curiam. 
This  is  an  ordinary  case  of  prevention  by 
death :  there  was  no  hesitation  as  to  the  con- 
tents ;  the  execution  only  was  postponed  till  the 
following  morning.  All  at  present  in  existence, 
who  are  interested,  consent,  and  the  issue  that 
may  be  hereafter  bom  will  not  be  bound  by  this 
decree.    Probate  may  therefore  pass. 

Motion  granted. 
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Elizabeth  Robinson,  formerly  of  Tregunter,  The  court  win 
Brecon,  but  late  of  Sunbury,  Middlesex,  died  )^^^^^J^ 
suddenly  on  the  23rd  of  May,  1828,  a  spinster  monVorm,  of 
and  illegitimate,  naving  personal  property  ex-  i j  dnw^  up,  bat 
ceeding  £4000 ;  but  no  real  estate.  riiTuiel;"* 

Ul)on  her  death  were  found  in  a  box  contain-  j^n^'BdU'tTlJ- 
ing  her  papers  of  importance,  three  papers  of  a  *•'  •  "<>'  ^^  * 
testamentary  nature ;  they  were  enclosed  in  an  ^rirtbede-* 
unsealed  envelope,  which  was  tied  round.  tJritSfglblluln. 


Paper  A  was  in  the  handwriting  of  the  de-  ^[J|*^'   ^^^ 
ceased :  it  was  not  signed,  nor  dated,  and  did  nnfioisbed,  and 
not  dispose  of  the  residue :  but  contained  an  lil^ruin  that  u 
appointment  of  executors.  rhoruT"w?re 

Paper  B  was  a  will  on  parchment,  prepared  JJ*^  ^"^ei-*" 
for  execution.(a)  bodied  the 

Paper  C  contained  some  memoranda  m  the  of  the  deceased ; 
handwriting  of  the  deceased.  {Ii!„ J« m^lti. 

Upon  affidavits  from  the  deceased's  solicitor,  mate  apbater, 

,-  1  -i-i  1  -r        1  '  *^  ***•  Crown 

and  from  the  medical  attendant ;    Lushington  oppoaiog  the 
moved  for  probate  of  paper  A  as  the  last  will  ^""*' 
and  testament  of  the  deceased. 

The  King's  Advocate^  on  the  part  of  the 
Crown,  opposed  the  motion. 

(a)  Mn  Powell,  of  Brecon,  the  deceased's  solicitor,  stated  on 
affidavit  that  this  paper  was  forwarded  to  the  deceased  on  the 
23rd  of  February,  1826 ;  and  had  been  drawn  up  from  her  own 
verbal  instructions :  and  that  it  had  evidently  been  used  as  the 
mod^l  of  paper  A. 
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Trinity  P^^  Curiam. 

tr7s^!aoo.  '^^  deceased,  a  spinster,  and  illegitimate, 

—  died  on  the  23rd  of  May,  1828 ;  and  there  are 

or  several  documents  of  a  testamentary  nature  be- 


Elizabbth 
Robinson. 


fore  the  Court :  one  of  which,  B,  written  on 
parchment,  is  ready  prepared  for  execution; 
but  in  the  concluding  part  are  these  words: 
''  All  the  rest  residue  and  remainder  of  my  per- 
'^  sonal  estate  and  effects  subject  to  the  pay- 
**  ment  of  the  last  mentioned  legacies  and  my 
-'  funeral  and  testamentary  expences  I  purpose 
''  disposing  of  in  such  manner  as  shall  be  ex- 
''  pressed  in  a  codicil  or  codicils  to  this  my  will ;'' 
so  that  she  intended  to  make  an  addition  to  the 
will  even  if  she  had  executed  it,  but  in  fact  she 
never  did  finish  it  On  the  5th  of  April  she 
wrote  to  Mr.  Powell,  who  prepared  B :  "  I  re- 
**  ceived  the  parchment  agreeable  to  my  desire 
'^  and  intend  to  fill  it  up  and  to  make  a  few  al- 
'^  terations  but  think  to  leave  it  for  the  present/' 
She  did  not  then  merely  suspend  the  execution, 
but  she  proposed  to  msike  some  alteration.  A, 
another  of  these  papers,  has  nothing  in  it  to 
show  when  it  was  written,  except  that  it  appears 
to  have  been  subsequent  to,  because  manifestly 
drawn  up  from,  B.  The  water-mark,  being  1 824, 
affords  no  clue.  It  is  in  her  own  handwriting, 
but  has  no  concluding  words,  no  signature,  no 
date,  no  distribution  of  the  residue  ;  and  the 
affidavits  only  go  to  finding  and  handwriting, 
but  do  not  fix  the  date,  nor  contain  an3rthing  to 
prove  that  the  paper  embodied  her  final  inten- 
tions. It  therefore  is  not  entitled  to  probate 
unless  with  the  express  consent  of  the  Crown. 
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The  parties  interested  may  endeavour  to .  con-  ib28. 

vince  the  Crown  that  it  was  the  deceased's  ia-  trinity 

tention  that  this  paper  should  have  effect,  when  s^  SJ|^. 

some  arrangement  might  probably  be  made  for  -— 

the  payment  of  the  legacies  by  the  nominee  of  of 

the  Crown ;  but  as  far  as  this  Court  is  concerned  robhT^n". 
the  present  motion  must  be  rejected. 

Motion  rejected. 


WOOD   V.    MEDLEY.  1st  S«ttU». 


On  Petition. 


In  Michaelmas  term  1827,  an  allegation —  Two  pqMn 
propounding,  on  behalf  of  the  asserted  exe-  ""JJ^^J^ 
cutor,    two   papers  as  together  containing  the  b/ » executor, 
last    will    of    John    Medley — was   rejected,  wbldiwu^.^ 
(Vide  Cundy  v.  Medley,  supri,  p.  140.)    Let-  i:?^,;.";?^,'^' 
ters   of  administration    then    issued   to  Anne  th«*«po»  takeo 

out  DT  too  next 

Medley,  (a  sister  and  one  of  the  next  of  kin  of  of  kinj—oo  a 
the    deceased)  the  party  who  now  appeared  o^onbLT^- 
under  protest  to  a  decree,  served  upon  her  at  KTadmillutiir. 
the  promotion  of  Peter  Wood,  a  nephew  and  a  *'^»'.r!'f  •{»• 

^  *  ^  ^  r  adtiiinittrator 

residuary  legatee  named  in  one  of  the  aforesaid  apiH^aring  under 
papers,  in  order  that,  on  his  behalf,  the  papers  tertVilowJatT 
might  be  re-propounded.    The  averments,   on  orfetSluthe 

legatee,  on  abowing  be  wai  not  eognimit  of  tbe  former  proceedingt,  &e.  &o.  miKht  bring  io  an 
tllegatioB :  tbe  appointment  of  the  exeoator  being  in  one  paper,  tbe  iiteitit  of  the  legatee  en- 
tirelj  under  tbe  other,  and  tbe  two  paperp  not  neoemril/  connected. 
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either  side,  were  set  forth  in  an  act  on  peti- 
tion.(a) 

Lmshington  and  Nicholl  in  support  of  the 
protest. 

Two  points  arise  on  this  petition.  First: 
Whether  it  is  not  true  as  a  general  rule,  though 
possibly  liable  to  exceptions,  that  when  an  exe- 
cutor has  propounded  a  will,  and  no  collusion  is 

(a)  In  support  of  the  act  on  Petition  Peter  Wood  made  an 
affidavit,  dated  on  the  I2th  of  May,  as  follows:--"  Peter  Wood, 
the  younger,  of  the  city  of  Antwerp,  but  now  in  London,  maketh 
oath,  that  he  is  one  of  the  residuary  legatees  named  in  the  last 
will  and  testament  (as  contained  in  two  paper  writings)  of  John 
Medley  the  deceased  ;  that  he  hath  been  informed  and  believes 
that  the  said  John  Medley  died  on  or  about  the  12Ui  of  August 
1827,  and  that  soon  after  his  death  certain  proceedings  arose 
between  J.  W.  Cundy  the  executor  named  in  one  of  the  said 
paper  writings  and  Ann  Medley  and  Priscilla  Medley,  two 
of  the  natural  and  lawful  sisters  and  two  of  the  next  of  kin  of 
the  deceased,  with  a  view  to  establish  the  said  papers  as  the 
last  will  of  the  deceased,  the  validity  of  which  the  said  Ann 
and  Priscilla  Medley  contested:  And  this   deponent  further 
saith  that  he  was  not  informed  of  the  said  proceedings,  as  he 
was  then  labouring  under  a  very  severe  and  dangerous  illness, 
until  on  or  about  the  latter  end  of  January  or  the  beginning  of 
February  last  past,  when  he  was  informed  and  believes  that 
letters  of  administration  of  the  effects  of  the  said  deceased  had 
been  granted  to  the  said  Ann  Medley :  be  furthet  saith  that  a 
short  time  since  having  been  informed  by  his  Agents  in  Eng* 
land  that  sufficient  evidence  hath  now  been  obtained  to  estab- 
lish the  validity  of  the  said  paper  writings,  he  did  on  the  22nd 
of  February  last  instruct  and  authorize  proceedings  to  be  com- 
menced on  his  behalf  against  the  administratrix  for  the  purpose 
of  establishing  the  said  paper  writings  as  the  true  and  original 
last  will  and  testament  of  the  deceased ;  and  he  further  saith 
that  he  did  not  in  any  way  consent  or  make  himself  a  party  to 
any  acts  done  by  James  Riddel  Wood  or  John  William  Cundy, 
either  during  the  dependance  of  the  said  proceedings  or  subse- 
quent thereto,  as  he  during  the  dependance  of  the  same  waa 
wholly  ignorant  thereof." 
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Buggestedy  all  persons  claiming  under  that  will 
are  bound  by  his  acts.  Secondly :  Whether,  if 
this  be  the  true  rule,  any  reasons  are  here 
offered  to  take  the  present  case  out  of  such 
general  rule. 

In  the  first  place,  the  Court,  we  apprehend, 
would  be  much  disinclined  to  allow  these  pro- 
ceedings to  be  revived,  and  the  next  of  kin  put 
to  the  fresh  expence  of  opposing  these  papers  a 
second  time,  unless  It  were  bound  so  to  do, 
either  from  a  conviction  that  the  rights  of  third 
parties  had  been  improperly  and  lightly  sacri- 
ficed in  the  former  attempt  to  substantiate  these 
papers  ;  or  unless  it  were  required  by  the  prin- 
ciples of  law,  or  by  a  constant  stream  of  autho- 
rity. Now  collusion  is  quite  out  of  the  ques- 
tion ;  for  it  is  admitted  that  Mr.  Cundy,  the 
executor,  fully  discharged  his  duty;  that  he 
was  assisted,  and  furnished  with  information 
by  Riddel  Wood,  the  brother  of  the  present 
party,  who  has  exactly  the  same  interest ;  and 
that  a  caveat y  entered  by  the  Proctor  of  that 
brother,  was  withdrawn  bv  the  advice  of  his 
Counsel;  on  the  ground  that  the  papers  could 
not  be  supported.(a)  This  affords  the  strongest 
possible  disproof  of  collusion  or  of  neglect ;  and 
indeed,  the  Act  on  Petition  abstains  from  sug- 
gesting any  such  charge. 

That  all  parties  and  all  interests  are  bound  by 

(a)  In  the  act  on  petition,  and  in  the  affidavit  of  James  Rid- 
del Wood,  it  was  stated  to  be  the  opinion  of  Counsel,  that  **  al- 
**  though  the  additional  facts  "  [that  James  Riddel  Wood  had 
tfaen  discovered]  **  afforded  strong  grounds  of  presumption  to- 
**  wards  establishing  the  testamentary  papers,  yet  that  those 
**  facts  as  stated,  or  such  at  least  of  them  as  were  supposed  to 
**  be  capable  of  proof,  did  not  amount  to  what  the  Court  would 
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the  act  of  the  pars  principalis  is  a  principle  uni- 
versally recognized.     On  this  principle  it  is 
that,  in  cases  of  marriage,  whether  void  or  void- 
able, and  in  which  the  wife  is  the  only  party 
proceeded  against,  the  decisions  of  this  Court 
axe  held  to  bind  the  children.     Indeed  to  what 
manifest  inconvenience  and  injustice  would  any 
such  practice,  as  that  now  attempted,  necessa- 
rily lead  ?    When  would  a  next  of  kin  be  safe, 
if  allowed  to  be  attacked  by  every  legatee  in 
succession  ?    It  may,  however,  be  said,  the  ob- 
jecticH)  is  easily  obviated  by  citing  all  parties 
interested  to  see  proceedings :  but  if  this  were 
done,  much  useless  expence  would  be  incurred 
in  every  common  suit ;  and  it  would  render  all 
property,  where  such  a  course  had  not  been 
adopted,  insecure.      In  Colvin  p.  FraBer,(a)  a 
doubt  was  raised  whether  the  next  of  kin  had  a 
right  to  take  out  such  a  decree,  and  though  the 
Court  overruled  the  objection.  It  at  the  same 
time  seemed  to  be  of  opinion,  that  the  decree 
was  unnecessary  ;  as  the  legatees,  unless  collu- 
sion were  shown,  would  be  bound  by  the  acts  of 
the  executor.  The  principle,  that "  res  inter  alios 
'*  acta  aliis  nee  nocet  nee  prodesf'  cannot  be 
disputed :  but  this  rule,  we  contend,  is  limited  to 
the  person  having  the  chief  and  primary  interest, 
and  that  those,  whose  claims  are  dependant  upon, 
and  deduced  from,  and  through  the  pars  princi- 
palis^ are  bound  by  his  acts ;  that,  after  a  sen- 
tence against  the  legitimtLs  contradictor^  none 
other  has  a  right  to  contest  the  same  question. 
Who,  then,  is  the  legitimus  contradictor  of  the 
will? — the  lueres  scriptus — the  executor — the 
person  to  whose  especial  care  the  testator,  if  tes- 

(a)  Suprii,  p.  107. 
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tator  he  be,  has  committed  the  trust  of  carrying 
his  will  into  effect — whom  he  has  selected  to 
watch  over  the  interests  of  his  minor  legatees, 
and  of  his  creditors,  and,  generally  over  his 
estate ;  and  who  is  called  the  very  foundation 
of  a  testament.  Such  is  the  rule  adopted  by 
the  Courts  of  Common  law,  and  of  Chancery, 
by  the  Civil  law,  and  by  these  Courts. 

In  the  first  place,  it  cannot  be  pretended  that 
at  Common  law  the  act  of  the  Executor  does 
not  bind  the  Legatees :  he  may  confess  as  many 
judgments  as  he  pleases,  and  they  cannot  even 
intervene,  or,  in  any  way,  interfere  to  prevent 
him.  In  Chancery,  though  they  may  intervene, 
yet  they  are  not — not  even  the  residuary  lega- 
tee— necessary  parties  to  a  decree  against  the 
executor.  Hargrave's  Law  Tracts,  pp.  475-6, 
in  notis ;  Lawson  v.  Barker,  1  Bro.  C.  C.  303. 
Brown  v,  Dowthwaite,  1  Madd.  448.  This  doc- 
trine is  only  gathered  by  inference  flpom  the 
Digests  ;(a)  but  the  Commentators  are  express 
upon  the  subject.  Scaccia,  after  stating  as  a 
general  rule  that  '^sententia  inter  alios  lata 
"  aliis  non  nocet/'  gives  the  following  among 
other  exceptions,  ^^  Quando  sententia  est  lata 
**  cum  legitimo  contradictore,  id  est,  cum  eo 
"  cujus   principaliter  interest,    et  k  quo    alii 

(a)  Si  hereditatis  judex  contrii  heredem  pronQDciaTerit  non 
agentem  causam,  yel  lusori^  agentem :  nihil  hoc  nocebit  lega- 
tariu.  Dig.  lib,  30.  tit  60,  8, 1.  Again  —  Si  ex  caus^  de  in- 
officioai  cognaverit  judex,  et  pronunciaverit  conirk  testameu? 
tiuD,  nee  fuerit  preyocatuoi,  ipso  jure  rescissum  est,  et  suus 
heres erit,  secundum  queni judicatum  est:  et  bonorum  possessor, 
ai  hoc  contendit ;  et  libertates  ipso  jure  non  Talent,  nee  legata 
debentur ;  sed  soluta  ropetuntur  aut  ab  eo  qui  solvit,  aut  ab 
eo  qui  obtinuit.     Dig.  5.  2. 8. 16. 
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"jus  habent  consecutivum ;  quia  tuirc  ilia 
"  sententia  facit  jus  quoad  omnes,  etiam  nan 
"  intervenientes  et  fion  citatos.''  Again :  "  Sen- 
'^  tentia  lata  contr^  hseredem  nocet  fidei  com- 
"  missario  etiam  ignoranti  litem  et  non  citato ;" 
and,  after  stating  that  this  doctrine  is  confirmed 
by  many  passages  in  the  Digest,  he  concludes : 
"  ex  quibus  legum  Doctores  communiter  vi- 
"  dentur  coUigere  quod  sententia  lata  contr^ 
'*  haeredem,  sen  contr^  testamentum,  noceat 
"  etiam  legatariis."(flf)  Covarruvias  is  to  the 
same  effect.  "  Ubi  lis  tractatur  cum  legitime 
''  contradictore,  k  quo  aliorum  jus  in  eadem  re 
"  derivatur  et  oritur ;  et  qui  primas  obtinet  in 
'^  ek  controversid  partes,  sententia  lata  facit  jus 
"  quoad  omnes,  etiamsi  nee  litigaverint,  nee  vo- 
''  cati  fuerint  ad  judicium,  nee  scientiam  litis 
'*  controversee  habuerint."(&)  This  principle  is 
equally  supported  by  Novarius  ;(c)  by  Heral- 
dus  ;(d)  by  Peregrinus  ;(e)  and  by  Mauritius.(/) 

(a)  Scaccia,  in  his  **  fiBunous  book/'  (as  Mr.  Hargrare  in  his 
Law  Tracts,  p.  483,  calls  it)  De  sententia  et  de  re  judicata, 
p.  349.  gloss.  14.  quaestio  12.   n.  77.  n.  78.  (Yen.  1029.  F.) 

(b)  Covamiyias  Pract.  Qufest.  c.  13.  n.  5.  p.  854.  and  in 
another  place,  torn.  2.  c.  13.  n.  3. 

(c)  Novarii  Decisiones,  29.  n.  1,  2,  3.  and  Decisiones,  68. 
n.  10.  p.  83.  (1637.  F.) 

(d)  Heraldus  de  renim  judicatarum  auctoritate,  pp.  20 — 1, 
(8vo  1640.) ' 

(e)  Antonius  Peregrinus  de  tidei  commissis.  Art.  63.  n.  49. 
p.  1604.  (4to.  1606.) 

(f)  *'  A  writer  of  great  authority  on  the  civ^il  law,  in  ex- 
**  plaining  where  *  res  inter  alios  acta'  shall  bind  third  persons, 
*'  says,  '  su4  natura  ac  propria  vi  nocet  vel  prodest  sententia 
**  *  aliis,  quam  inter  quos  lata  est,  quoties  lis  tractatur  cum  legi- 
**  *  timo  contradictore,  ^  quo  caeteri  jus  suum  tanquam  I  fonte 
«  <  derivant  ac  recognoscunt.'  Erici  Mauritii  Dissertatio  de  jure 
"  interventionis.  Vid.  sect.  16."   Harg.  Law  Tracts,  p.  476. 
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What  is  the  practice  here  ?  A  legatee  is 
not  allowed  to  propound  a  paper  till  he  has 
cited  the  executor  to  propound,  or  to  refuse  so 
to  do.  This  was  decided  in  the  case  of  Da 
Silva  V.  Henriquez.(a)  Could  then  Mr.  Cundy 
again  propound  this  will  ?  And  if  he  could  not 
be  allowed,  what  a  contradiction  it  would  be  to 
allow  the  person  whose  claim  is  subordinate  to 
and  deduced  from  his ;  and  who  is  only  allowed 
to  propound  on  his  refusal.  There  are  no  cases, 
that  we  are  aware  of,  in  which  such  a  course  has 
been  permitted.  The  cases  where  the  question 
has  been  raised  by  the  next  of  kin  against  the 
executor,  in  possession  of  a  probate,  are  com- 
pletely distinct:  the  interest  of  all  these  are 
equal ;  none  are  secondary  or  subordinate ; 
none  are  paramount; — there  is  no  legttimus 
contradictor.  And  the  practice  of  always  citing 
the  next  of  kin  rests  upon  this  ground,  that  no 
one  next  of  kin  represents  another  next  of  kin : 
but  to  cite,  regularly  and  formally,  all  the  lega- 
tees under  a  will,  who  may  be  resident  in  dif- 
ferent parts  of  the  world,  would  be  an  imprac- 
ticable attempt ;  and  if  it  could  be  resorted  to, 
much  inconvenience  would  result  from  the  num- 
ber of  parties  that  might  thus  be  introduced  into 
a  cause. 

The  effect  of  a  sentence  of  the  Ecclesiastical 

(a)  Da  Silva  o.  Heariqoes,  1799,  Prerog.  East  Term,  1  seas. 

Cayeat  entered  by  next  of  kin.  Legatee,  named  in  a  paper^ 
declared  he  propounded  it,  and  gave  an  allegation. 

Dr.  Swabey ,  counsel  for  the  legatee,  suggested  that,  as  there 
were  executors  named  in  the  paper,  they  ought  to  be  cited  to 
appear  and  propound.  The  Court  (Sir  William  Wynne"^  agreed 
that  the  legatee  ought  to  cite  the  Executors ;  and  directed  a 
decree  to  issue. 
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1828.      Court  was  much  discussed  in  the  Duchess  of 

tbinity      Kingston's  case(a) ;  and  the  result  was»  that  all 

ui8^^.    parties  and  interests  are  concluded  by  it,  as  much 

^^^       as  if  it  were  a  sentence  in  a  proceeding  in  rem; 

V.         and  it  is  established,  that  in  a  suit  of  salvage, 

or  wages,  parties,  though  not  cited,  are  bound 

by  tlie  decree.(6) 

In  the  case  of  Lewis  v.  Bulkeley,  a  similar 
application  to  the  present  was  rejected  by  the 
High  Court  of  Delegates.(c)    It  may  be  said, 

(a)  State  Trials,  Vol.  xx.  8vo  Edition. 

(b)  Attorney  General  v.  Norstedt,  3  Price,  97. 

Lewu  &  LewU      (^)  This  vas  an  appeal  from  two  concurrent  sentences  of  the 
«•  Court  at  Ban^^r  and  of  the  Court  of  Arches,  both  ¥rbich  Courts 

Megfttot.      ^^^  pronounced  for  the  validity  of  the  will  of  a  married  woman 
17S2.         made  previous  to  a  second  marriage. 

The  ori^nal  citation  at  Ban^r  issued  at  the  instance  of 
Rowland  Williams  and  Dorothy  his  wife,  and  also  of  William 
Lewis  and  Anne  his  wife  — the  next  of  kin  of  the  deceased, 
calling  upon  William  Bulkeley,  tutor  or  guardian  of  his  daugh- 
ter Maria  Bulkeley  (during  her  minority),  executrix  in  the  will 
of  Maria  Williams  alias  Hampton,  to  appear  and  prove  the 

said  will  per  Ustet ;  and  further  to  do  and  receive  what  may 
be  just. 

There  was  no  citation  against  the  legatees,  either  personally 
or  vtu  et  modiSf  nor  a  citation  against  all  persons  in  general  to 
see  proceedings. 

On  17th  February,  1732 — 3,  the  Delegates  reversed  both 
sentences.  On  19th  April,  1733,  before  the  Con-delegates, 
Hill  exhibited  for  Dorothy  Williams,  sister  and  next  of  kin  of 
Mary  Hampton,  otherwise  Williams,  and  prayed  administration 
to  pass  the  seal.  Sayer  exhibited  a  special  proxy  under  the 
hand  and  seal  of  Owen  Lewis,  and  alleged  him  to  be  a  legatee 
in  the  will  of  the  deceased  in  this  aause>  and  now  remaining  in 
the  registry  of  this  Court. 

Upon  the  petition  of  each  Proctor,  the  act  to  be  delivered 
three  days  before,  and  to  show  precedents  on  the  last  Court  of 
this  t^noi 

Oiii  7di  May,  the  cause  was  assigned  for  informations  and 
sentence  at  Serjeants'  Inn  whensoever. 

On  1st  June,  before  the  whole  commission  at  Seijeants'  Inn. 


Wood 
MEOLir. 
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thaty  in  that  case,  there  was  a  regular  sentence       19S8. 
against  a  will.      We   admit    the  distinetiOn ;      trinity 
bat  how  does  it  bear  ?    That  in  a  case  where     yj^i^. 
the  question  is  so  nicely  balanced,   that  the 
Court  allows  it  to  go  to  proof,  there  the  legatees 
are  bound ;  but  in  a  case  so  feeble  in  its  cir- 
cumstances, that  the  Court  rejects  the  allega- 
tion, the  legatees  in  succession  may  revive  it, 
and  vexatiously  pursue  the.Aext  of  kin  ad  infi- 
nitum.   So  that  the  worse  is  the  case  of  the 
parties,  the  better  is  their  situation. 

In  respect  to  the  second  point  —  whether 
there  is  any  thing  to  remove  this  case  out  of  the 
general  principle,  and  to  support  the  present 
application — we  submit  that  the  affidavits  are 
scanty,  and  quite  insufficient  to  induce  the 
Court  to  re-open  the  cause.  The  allegation  was 
rejected  without  doubt  or  hesitation.  On  the 
part  of  Mr.  Wood,  there  is  much  appearance  of 
vexation  and  delay.  The  names  of  the.  persons 
who  inform  him  that  the .  evidence,  now  in  hid 
possession,  is  sufficient,  are  not  given ;  nor  the 
names  of  the  witnesses ;  nor  the  facts  that  can 
be  established;   nor  when  they  came  to  his 

Hill  prayed  that  administration  of  the  goods  of  Mary  Hampton, 
otherwise  Williams,  as  dying  intestate,  be  granted  and  ordered 
to  pass  under  the  seal  of  this  Court  to  his  client — the  sister  and 
next  of  kin  of  the  deceased.  Sayer  prayed  liberty  to  propound 
the  will,  in  the  name  of  his  client,  and  to  proye  the  same  by 
sufficient  witnesses. 

The  Judges,  by  their  interlocutory  decree,  rejected  the  pelt* 
tion  of  Sayer^  and  ordered  the  administration  to  pass  the  seal 
in  the  name  of  Dorothy  Williams  —  the  sbter  and  next  of  kin 
of  the  deceased. 

NoU. — ^This  is  the  case  cited  as  Mrs.  Lewis*  case.  4  Burn's 
£cc.  Law,  p.  51. 

X  X  2 
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knowledge.  The  party  should  have  been  ready 
with  an  admissible  allegation ;  or  at  least  the 
Court  will  require,  before  It  over-rules  this  pro- 
test, that  such  facts  be  laid  before  It,  as,  if 
pleaded,  would  constitute  an  admissible  allega- 
tion. Dabbs  V.  Chisman.  Jennens  v.  Beau- 
champ,  1  Phill.  158. 


Phillimore  and  Addams  contr^. 

The  general  principle  we  may  admit  to  be 
correctly  stated.  If,  for  instance,  a  will  had 
been  band  fide  opposed  by  the  next  of  kin  on 
the  ground  of  fraud,  insanity,  collusion,  or  force, 
and  established,  the  Court,  after  an  interval  of 
many  years,  during  which  the  sentence  had 
been  acquiesced  in,  vrould  not  be  inclined  to 
re-open  the  proceedings ;  but  gr^at  hardships 
would  result,  if,  in  all  cases,  this  course  were 
pursued.  One  example  will  show  it.  Suppose 
a  party,  unadvisedly,  propounds  papers,  and  the 
allegation  is  rejected ;  could  such  a  proceeding 
be  conclusive  against  all  persons  interested 
under  those  papers  ?  We  admit  that,  under  the 
circumstances,  the  allegation  offered  by  Mr. 
Cundy,  was  properly  rejected ;  but  we  contend 
that,  with  reference  to  the  facts  disclosed  in  our 
affidavits,  and  to  the  character  of  the  deceased, 
the  arguments  adduced  against  this  application 
are,  in  a  great  measure,  irrelevant  and  insuffi- 
cient. The  two  papers  are  not  necessarily  con- 
nected: the  principal  one  has  no  executor 
named  in  it.  Is  then  a  person,  so  much  inter- 
ested as  Mr.  Peter  Wood,  to  be  bound  and  pre- 
cluded by  what  has  already  passed  in  respect 
to  these  papers  ?  It  has  been  argued,  as  a  broad 
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proposition,  that  under  no  circumstances  (unless 
fraud  or  collusion  be  shown)  where  an  executor 
has  propounded  a  will,  can  another  party  come 
in,  and  revive  the  proceedings  ?  and  it  may  be 
generally  true,  that  lis  pendens  is  a  notice  to  all 
parties  interested ;  yet  the  doctrine  of  this  Court 
has  never  been  that,  in  every  possible  case,  a 
party  is  bound  by  the  acts  of  an  asserted  exe- 
cutor. What  is  said  in  the  Civil  law  as  to  the 
pars  principalis  strongly  favours  our  case ;  for, 
by  the  Civil  law,  the  pars  principalis  means  the 
heir,  who  answers  to  our  next  of  kin.  In  the 
Court  of  Chancery  it  is  true  that  an  executor  re- 
presents all  parties,  because  it  has  been  previ- 
ously decided  here  who  is  to  represent  the  testa- 
tor. There  is  no  analogy  whatever  between 
matrimonial  and  testamentary  causes.  Sententia 
contra  matrinumium  nunquam  transit  in  remjudi- 
catamis  well  established  as  a  general  princi- 
ple ;  and  there  are  instances  where,  to  a  certain 
degree,  a  sentence  in  a  matrimonial  suit  may 
be  again  put  in  issue. 

Per  Curiam. 
In  the  case  of  a  voidable  marriage,  where  the 
parties  are  dead,  could  the  question  be  agitated 
incidentally  by  children  ?    I  am  not  aware  of 
any  case  where  that  has  been  allowed. 

Argument  resumsd. 
In  Newell  and  King  v.  Weeks,(a)  the  princi- 
ple upon  which  we  rest  this  application  was  act- 
ed upon  by  the  Court ;  and  the  same  doctrine  has 
been  maintained  in  Jennens  v.  Beauchamp,(ft) 
Braham  v.  Burchell,(c)  and  a  variety  of  ad- 

(a)  2  PhUl.  224.        (6)  1  Phill.  168,        (c)  3  Add.  243- 
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judged  cases.  No  precedent  has  been  brought 
forward  that  will  support  the  argument  on  the 
other  side.  Lewis  t;.  Bulkeley  is  easily  distin- 
guishable ;  for,  in  that  case;  there  was  a  r^ular 
sentence  after  the  pleas  had  gone  to  proof*  The 
question  then  is  reduced  to  the  circumstances ; 
for  it  is  admitted  that  the  general  rule  is  open  to 
exception.  We  contend  that  Mr.  Peter  Wood 
was  not  cognizant  of  the  former  proceedings, 
and  that  enough  is  established  not  to  preclude 
him  from  being  allowed  tQ  plead  his  interest. 

Per  Curiam.     Is  he  a  party  in  distribution  ? 

Argument  resumed. 
Yes,  he  is.  If,  however,  the  Court  should 
prefer  that  this  matter^  a3  to  the  protest  and 
bringing  in  of  the  administration,  should  be 
suspended  till  an  allegation  is  offered,  and  the 
Court  has  an  opportunity  of  judging  whether  it 
is  admissible,  we  see  no  objection  to  the  adop- 
tion of  that  course. 


Judgment. 

Sir  John  Nicholl. 

A  person  of  the  name  of  John  Medley  died 
on  the  12th  of  August  1827,  having  left  three 
sisters,  and  several  nephews  and  nieces,  entitled 
in  distribution.  After  his  death  two  papers,  de- 
scribed as  together  containing  his  will,  were 
propounded  by  Mr;  John  Cundy,  the  asserted 
executor:  they  were  opposed ;  and;  an  allega- 
tion, given  in  support  of  them  having  been  re- 
jected by  the  Court,(a)  administration  wa3  de- 

(a)  Cundy  v.  Medley,  siipr^,  p.  140. 
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creed  to  two  of  the  deceased's  sisters.  The 
administration,  after  some  delay  occasioned  by 
a  caveat  having  been  entered  by  one  of  the 
nephews^  James  Riddel  Wood,  seems  to  have 
passed  the  seal  to  one  of  the  two  sisters  on 
the  28th  of  January;  and  is  now  called  in 
by  a  process  dated  on  the  30th  of  March, 
and  taken  out  by  Peter  Wood,  another  nephew, 
and  a  residuary  legatee,  under  one  of  the 
papers.  An  appearance  has  been  given  there- 
to under  protest,  which,  having  been  ex- 
tended into  an  act  of  Court,  refers  to  a  variety 
of  opinions,  given  by  Counsel  of  this  bar,  re- 
specting the  validity  of  these  papers,  and  also 
enters  into  a  statement  of  certain  facts  and 
occurrences,  from  which,  on  the  one  haild,  it  is 
contended  that  Peter  Wood  ought  not  to  be 
allowed  again  to  propound  these  papers ;  and, 
on  the  other,  that  nothing  has  happened  to 
debar  him  from  that  right.  Though  the  opi- 
nions given  on  either  side  concur  that  the 
papers  are  of  no  validity,  yet,  as  Peter  Wood 
has  not  been  proved  to  have  consented  to  be 
bound  by  those  opinions,  and,  as  they  cannot 
therefore  be  decisive  of  the  present  question,  I 
shall  not  further  notice  them. 

The  question  then  is,  whether  Peter  Wood, 
either  as  a  matter  of  right  or  of  equitable  indul- 
gence, ought  to  be  permitted  to  set  up  the  va- 
lidity of  these  papers.  In  the  first  place,  two 
papers  are  propounded,  and  if  it  were  quite 
clear  that  Cundy  was  nominated  executor  of 
that  under  which  Peter  Wood  claims,  the  Court 
would  be  justified  in  holding  tbM^^  apmlntee 
of  the  deceased,  Cundy's  act  (unless  collusiim,  of 
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which  there  is  not  a  shadow  of  suspicion,  could 
be  shown)  would  bind  all  persons  interested  under 
the  asserted  will :  because,  the  executor  is  not 
to  be  considered  merely  as  the  pars  principc^ 
lisy  or  Ugitimus  contradictor j  but  as  the  pereon 
especially  selected  by  the  deceased  to  carry  his 
wishes  into  effect.  But  how  does  the  fact  stand 
on  reference  to  the  instruments  themselves? 
[The  Court  here  described  the  papers.  Vide 
supr^,  pp.  140-2.  and  then  continued :] 

Now  Peter  Wood's  claim  is  wholly  under  the 
first  instrument,  and  the  appointment  of  Cundy 
is  made  in  the  second  scrap  of  paper ;  and  it 
appears  from  both,  that  the  deceased  clearly 
intended  to  appoint  more  executors  than  one. 
That  this  second  paper  has  any  reference  to  or 
connexion  with  the  first,  nan  constat;  and  un- 
less that  connexion  is  established,  Mr.  Cundy 
would  not  be  the  legitimus  contradictor;  for 
he  would  not  be  the  executor  of  the  former 
paper,  under  which  alone,  as  I  have  said, 
Wood  is  interested.  True  it  is  that  the  de- 
cree extracted  by  Peter  Wood  calls  on  the 
administratrix  to  show  cause .  why  Mr.  Cundy 
should  not  be  assigned  to  take  out  probate 
as  executor ;  but  that  is  the  mere  form  in  which 
he  has  been  recommended  to  extract  the  pro- 
cess, and  it  may  still  be  established  that  Mr. 
Cundy  is  not  the  executor.  Mr.  James  Riddel 
Wood,  who  furnished  information,  and  Was  con- 
sulted respecting  the  former  suit^  and  was  cog- 
nizant of,  and  privy  to,  every  part  of  those  pra- 
ceedingS)  would  unquestionably  be  bound  by 
what  then  occurred :  but  the  question  with  res- 
pect to  Peter  Wood  is,  whether  he  was  legally. 
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or  de  factOj  privy  to  the  suit  between  Cundy 
and  the  Misses  Medley.     Not  legally,  because 
though  one  of  the  opinions  recommended  that  a 
citation  against  all  persons  interested  under 
the  papers  should  be  taken  out,  that  course  was 
not  pursued ;  but  the  parties  thought  to  go  a 
shorter  way  to  work.     It  remains  then  for  him 
to  show  that  he  was  not  de  facto  privy.    If  the 
intervention  has  not  taken  place  at  the  earliest 
period,  I  should  hold  the  party  bound  by  the 
lis  pendens;  and  as  there  was  no  reason  why 
he  should  have  intervened,  his  father  and  bro- 
ther being  both  on  the  spot,  I  should  not  consider 
his  bare  non-intervention  and  non-citation  suf- 
ficient grounds  to  justify  the  Ck>urt  in  permitting 
him  to  re-propound  these  papers,  unless  he  can 
also  show  that  he  was  de  facto  and  bond  fide  ig- 
norant that  there  was  a  suit  depending.     He 
does  not  state  when  he  was  informed  of  the  ac- 
tual lis  pendens.  There  is,  in  his  affidavit,  much 
room  for  mental  reservation.    The  Court  does 
not  exactly  arrive  at  what  is  his  meaning — he 
does  not  state  that  he  did  not  know,  at  the  time, 
of  his  uncle's  death — he  does  not  state  when, 
nor  under  what  circumstances,  information  of 
the  facts  on  which  he  now  relies  reached  him, 
nor  who  are  the  agents  from  whom  he  received 
that  information,  nor  what  the  facts  are,  so  that 
the  Court  might  judge  for  itself,  nor  does  he 
even   state,  that  they  have  been  laid  before 
Counsel  as  all  the  other  facts  have  been :  he 
says,  "  that  he  did  not  in  any  way  consent,  or 
**  make  himself  a  party  to  any  acts  done  by 
"  James  Riddel  Wood  or  John  -William  Cundy, 
'*  either  during  the  dependanc^  of  the  said  pro- 
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'*  ceedings,  or  subsequent  thereto/'  but  I  rather 
collect  from  some  other  parts  of  the  affidavits,  that 
he  was  aware  of  the  proceedings.  Now  if  it  is 
quite  clear  that  Peter  Wood  did  know  there  was 
a  suit  pending,  and  chose  to  trust  the  protection 
of  his  interest  to  his  fether,  to  his  brother,  or  to 
any  other  friend  or  adviser,  he  would  be  in 
strictness  perhaps  bound ;  still  as  the  Court  in 
its  discretion  exercises  a  degree  of  indulgence 
towards  parties  out  of  the  kingdom,  and  as 
what  appears  is  not  sufficient  quite  to  convince 
me  that  he  knew  what  was  going  forward,  I  do 
not  feel  imperatively  called  upon  to  uphold  the 
protest  withont  allowing  a  further  opportunity 
of  establishing  his  claim  to  the  equitable  con- 
sideration of  the  Court.  I  shall  therefore  allow 
the  protest  to  stand  over  for  the  present,  and 
adopting  in  some  measure  a  suggestion  of  the 
learned  Counsel  who  spoke  last,  shall  permit 
Peter  Wood  to  bring  in  an  allegation ;  on  his 
making  an  affidavit,  showing  that  he  was  igno- 
rant of,  and  abroad  during  the  pendency  of,  the 
former  proceedings,  and  stating  the  time  when 
the  facts  relied  on  to  substantiate  the  validity 
of  these  papers,  first  came  to  his  knowledge : 
but  he  must  understand  that  he  does*  this  at  the 
certain  peril  of  the  full  costs  of  calling  in  the 
administration,  if  he  should  ultimately  fail  in 
proving  these  papers  entitled  to  probate. 

The  allegation  might;  and  perhaps,  indeed, 
ought  to,  have  been  brought  in  this  day ;  but  I 
direct  it  to  be  brought  in  on  the  next  Court 
day;  Perhaps,  too,  if  Peter  Wood  had  not 
been  a  party  in  distribution,  the  Court  would 
have  required  from  him  a  security  for  costst. 
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1.  ♦'That  John  Medley  died  on  the  J2th  of  ha^S^p^. 
**  August  1827,  a  bachelor ;  leaving  Ann  and  £*"^*^,j'*JJ|^* 
*'  PrisciUa   Medley,    spinsters,   and    also  Su-  ^^ioh  wu  k- 
**  sanna — wife  of  John  Frost — his  sisters  and  mliiittemtioB 

only  next  of  kin ;  and  together  with  several  S^^JjTthT 
nephews  and  nieces,  children  of  two  deceased  f*""* /^  ^ » ' 
Sisters — Mary,  wife  of    Benjamin  Jefibrd ;  >>«  ^io«r«<i  to 
'♦  and  Elizabeth,  wife  of  Peter  Wood,  the  only  minUtrltiLi,  io 
"  persons  entitled  in  distribution  to  his  personal  JII^lSd^tiirEii; 
'*  estate  and  eflfeets,  in  case  he  had  died  intes-  p»pe"»  nniew 

nO  OftB  bllOff  III 

'^  tate.    That  the  deceased  left  no  real  pro-  u  •dmissiue 
'♦  perty,  and  that  his  personal  estate  and  effects  show  bj^dsda- 
"  consisted  of  £17,000  in  the  Funds."  tl^^^^ 

2.  "  That  he  was  a  person  of  very  eccentric  ^  knowledge 

^         ,  '*'  *'  since  the  njeo- 

*' and  retired  halats;  extremely  penurious  and  tioa  or  the  for. 
''  reserved  in  respect  to  his  affairs^  and  kept  up  b'^hlch^lllir ' 
-*  very  little  intercourse  with  any  of  his  rela-  S:fex^li'" 
"  tives ;  that  during  the  latter  years  of  his  life  "'jJJ^^JJ^ 
"  he  resided  entirely  either  at  taverns  or  lodg-     An  allegation 
**  ings;  and,  when  at  the  latter,  he  tookhis  meals  t!l^'3in'isM 
"  almost  daily  at  some  neighbouring  tavern."      STfMtTTolJ^' 
3-  "  That  he  for  many  year»  previous  and  up  to';?bit"S?1Id- 
"  to  the  time  of  his  deadi  allowed  to  his  sisters,  S^"' f][J[j;^?^ 
''  Ann  and  Ptiscilla  Medley  the  yearly  sum  of  the  adminutn. 
*^  £80  each;  that  he  frequently  expressed  his  ^'Jmier'^!!!^ 


"  intention  of  leaving  them  annuities  for  life  ^^^  ^^ 
"  only  (they  being  elderly  unmarried  ladies) 
'*  and  that  such  his  intentions  were  at  all  times 
*'  known  to  the  said  two  sisters,  who  we)re  and 
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expressed  themselves  to  be  perfectly  satisfied 
therewith." 

4.  ''  That  for  many  years  and  till  his  death 
the  deceased  entertained  a  very  unfayoorable 
opinion  of  the  conduct  of  John  Frost,  the 
husband  of  his  sister  Susanna,  in  consequence 
of  his  extravagant  habits  ;  and  the  deceased 
frequently  declared  that  the  said  John  Frost 
should  not  have  the  spending  of  any  pf  his 
property." 

5.  ''  That  the  deceased  at  all  times  had  a 
great  affection  for  his  nephews  and  nieces 
(Jefford  and  Wood) ;  and  frequently  declared 
to  divers  persons  that  they  would  eventually 
come  in  for  all  his  property,  but  not  in  equal 
proportions,  as  he  intended  to  make  a  distinc- 
tion in  that  respect  in  favour  of  one  or  two  of 
them,  without  however,  at  such  time,  specify- 
ing which  one  or  two  in  particular." 

6.  ''  That  in  October  1824  the  deceased 
wrote  No.  1.;  and  that  not  having  named  any 
executor  thereof,  he  did  some  time  afterwards, 
but  when  more  particularly  the  party  propo- 
nent is  unable  to  set  forth,  with  his  own  hand 
draw  up  No.  2.  That  the  said  paper  writings 
contain  together  the  last  will  and  testament  of 
the  deceased,  and  were  meant  and  intended 
by  him  to  operate  as  and  for  his  last  will  and 
testament.  And  that  by  such  last  mentioned 
paper  he  appointed  John  William  Cundy  sole 
executor  of  his  will." 

7.  ''  This  article  pleaded  the  handwriting  of 
the  testamentary  papers." 

8.  "  That  the  deceased  employed  Capel,  Cuer- 
tons  and  Cundy  as  his  Stockbrokers ;  that  be 
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placed  great  confidence  in  them,  (particularly 
in  J.  W.  Cundy,  his  executor);  and  that  he 
frequently  deposited  large  sums  of  money  in 
their  hands  which  they  held  as  his  bankers." 

9.  ''  That  on  the  10th  of  September  1823  the 
deceased  took  up  his  residence  at  the  Princess 
Charlotte  Tavern,  at  which  he  wholly  lived 
until  July  1825,  when  he  quitted  in  conse- 
quence of  its  then  proprietor  retiring  from  the 
house.  That  during  such  his  residence  the 
deceased  became  much  attached  to,  and  took 
into  his  confidence,  George  Caines  the  prin- 
cipal waiter  in  the  tavern,  and  frequently 
expressed  himself  as  extremely  thankful  to 
Caines  for  his  kindness  and  attention,  espe- 
cially during  several  serious  attacks  of  illness. 
That  in  August  1826  the  deceased,  then  resi- 
dent in  Arundel  Street,  having  accidentally 
met  Caines,  proposed  he  should  enter  into 
his  service  in  order  constantly  to  attend  upon 
him  and  accompany  him  in  his  walks ;  which 
Caines  did,  but  shortly  quitted  the  service 
from  a  want  of  suitable  accommodation." 

10.  ''  That  in  the  latter  end  of  1824,  and 
whilst  the  deceased  was  living  at  the  Princess 
Charlotte,  he  being  very  unwell,  requested 
Caines  (as  he  had  frequently  done  on  former 
similar  occasions)  to  come  and  sit  with  him 
after  the  business  of  the  house  was  over, 
which  Caines  did,  and  remained  talking  with 
the  decased  for  a  considerable  time.  That 
the  deceased  who,  on  such  occasions,  was  and 
complained  of  being  unusually  ill,  stated  ex- 
pressly to  Caines,  *  that  happen  what  would 
to  him,  or  die  when  he  might,  he  had  made 
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LushingtoH  and  Nicholl  in  objection. 

The  party  still  persists  in  propounding  No.  2, 
and  probate  is  prayed  to  Cundy  exactly  as 
before:  but  the  only  ground  of  allowing  this 
cause  to  be  revived,  was  the  disconnexion  of  the 
two  papers;  yet,  throughout  this  allegation, 
recognitions,  custody,  finding,  are  pleaded  as 
*  applicable  to  both  :  all  facts  support  the  latter 
as  well  as  the  former.  The  expressions  of  in- 
tention go  no  further  than  the  papers  them- 
selves ;  and  it  has  already  been  decided  that  the 
papers  show  only  a  passing  intention,  d  fartiari 
then,  declarations,  which  are  much  weaker,  inas- 
much as  they  may  be  more  easily  misunderstood, 
and  more  easily  made.  The  affidavit  is  unsatis- 
factory. Wood  does  not  state  that  he  was 
abroad,  which  was  required  to  be  set  forth.  He 
says  that  the  proceedings  were  instituted  and 
conducted  without  his  knowledge,  but  he  does  not 
say  that  he  was  ignorant  of  the  pendency  of  the 
suit.  It  is  perfectly  consistent  with  the  affi- 
davit that  he  knew  diere  was  a  suit,  though  he 
might  not  be  aware  of  the  parties  to  such  suit, 
nor  of  the  particular  steps  that  were  taken  in  it. 

[The  objections  taken  to  the  substance  of  the 
allegation  were  those  referred  to  in  the  judg- 
ment of  the  Court.] 


4 

Phillimore  and  Addams  contr^. 

The  paper  is  certainly  imperfect,  but  what  is 
the  doctrine  of  the  Court  in  cases  of  this  de- 
scription 1 — that  the  degree  of  proof  must  be  in 
proportion  to  the  imperfection  of  the  instru- 
ment :  it  may,  therefore,  be  more  or  less  difficult 
of  proof  according  to  the  circumstances.    This 
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paper  is  capable  of  being  sustained  by  extrinsic 
evidence — by  the  answers  of  the  adverse  party ; 
and  by  the  testimony  of  the  witnesses  who  are 
vouched  to  establish  the  allegation.  It  is,  in 
itself,  more  than  a  mere  inception  of  a  will; 
it  disposes  of  the  residue ;  and  the  heading  of 
it — *'  This  is  the  last  will  and  testament  of  me 
**  John  Medley" — is  very  generally  considered 
and  adopted  as  tantamount  to  a  signature; 
Bum,  in  his  Ecclesiastical  Law,  and  Blackstone 
furnish  authorities  to  that  effect  (a) ;  and  if  it  is 
so  laid  down  in  respect  to  real  property,  d 
fortiori  it  may  easily  be  regarded  as  sufficient 
in  a  case  of  personalty  only ;  and  here  there 
can  be  no  doubt  as  to  the  fixed  and  fimal 
intentions  of  the  testator.  The  character  of  the 
deceased  was  eccentric,  and  that  may  account 
for  his  having  written  his  will  on  a  passport. 
The  affidavit  has  been  objected  to  as  not  suffi- 
cient; it  might  easily  have  been  drawn  more 
specifically,  and,  no  doubt,  it  would  have  been 
fully  borne  out  by  the  facts. 
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Judgment. 
Sir  John  Nicholl. 

I  am  not  clear  that  the  Court  ought  to  con- 
sider this  allegation  at  all ;  for  it  appears  that 
the  papers,  which  are  now  brought  forward, 
have  been  before  propounded  by  Mr.  Cundy, 
who  then  was,  and  still  is,  alleged  to  be  the 
executor.  Generally  speaking,  a  legatee  is 
bound  by  the  act  of  the  executor,  and  perhaps 

(a)  See  4  Bum'*  Ecc.  Law,  p.  77.  (Tyrwhitt's  edition),  and 
the  cases  there  cited:  and  2  Black.  Com.  p.  376.  (Coleridge's 
edition.) 

VOL.  I.  Y  Y 
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in  the  present  instance,  Mr.  Wood  might  moie 
especially  be  held  bound,  because  in  the  former 
proceedings  Mr.  Cundy  was  assisted  by  another 
legatee — the  brother  of  the  present  party.  Thus 
the  executor,  who  primd/acie  is  to  be  considered 
the  pars  principalis  or  legitimus  contradictor^ 
haying  failed  in  his  endeavours  to  establish 
these  papers,  another  legatee  could  not  be  al- 
lowed to  assert  their  validity  a  second  time 
except  on  some  special  grounds :  I  say  '*  ex* 
^^  cept  on  some  special  grounds,"  because  J 
do  not  mean  to  assert  that  an  executor  even, 
after  having  once  propounded  a  paper,  and  been 
unsuccessful  in  showing  its  title  to  probate, 
would  in  all  possible  cases  be  barred  from  re-pro- 
pounding it,  on  proof,  that  since  its  former  rejec- 
tion, material  facts  had  come  to  his  knowledge. 

TThe  express  condition  then  (as  it  also  was  the 
principal  ground)  on  which  the  Court  permitted, 
in  this  case,  an  allegation  to  be  offered  before  It 
decided  on  the  protest,  was — that  it  should  be 
accompanied  by  an  affidavit  that  the  facts  were 
newly  discovered,  and  that  the  party  believed  he 
should  be  able  to  make  due  proof  of  them. 

The  affidavit  brought  in  however  is  extremely 
slight  and  loose,  and  does  not  at  all  satisfy  the 
exigency  of  the  case :  but,  passing  over  this 
preliminary  objection,  it  would  perhaps,  be 
more  satisfactory  to  the  party  if  I  proceeded  to 
consider  the  allegation.  In  so  doing,  the  Court 
can  have  but  little  doubt  as  to  its  decision* 
more  particularly  as  It  must  bear  in  mind  that 
the  application,  being  special,  the  facts  to  sup- 
port it  must  be  special  also. 

The  averments  do  not,  in   substance,  difier 
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yery  widely  from  those  contained  in  the  original 
allegation.  The  only  additional  circumstances 
which  could  possibly  be  esteemed  material,  or 
have  any  weight,  are  certain  declarations  made 
to  a  waiter  and  to  a  tayem  friend.  The  first 
eight  articles — besides  stating  the  number  of 
the  deceased's  relations,  the  amount  of  his  pro- 
perty, his  habits,  his  mode  of  life,  and  the  mak- 
ing and  handwriting  of  these  papers — plead  the 
state  of  his  affections,  and  regard  for  the  dif- 
ferent parts  of  his  family ;  all  which  were  to  be 
inferred  from,  and  do  not  go  beyond,  the  papers 
themselves,  and  must,^I  presume,  have  been 
known  when  the  former  allegation  was  given 
in:  if  indeed  they  have  come  to  the  party's 
knowledge  since,  he  was  bound,  imder  the  cir- 
cumstances in  which  they  are  offered,  to  have 
specified  the  time  and  place  at  which  he  be- 
came first  apprised  of  them. 

The  paper  itself  does  prove  what  his  testa- 
mentary intentions  were  at  the  time  it  "vt^as 
written,  and  is  evidence  of  the  disposition  then 
contemplated :  it  is,  as  has  been  observed,  fairly 
written  and  contains  a  full  disposition  of  his 
property,  but  it  is  not  without  some  erasures, 
and  there  is  a  blank  for  the  amount  of  his  an- 
nual income,  which  it  is  a  little  singular  he 
should  not  have  ascertained,  if  he  had  finally 
determined  that  this  disposition  should  take 
effect.  It  is,  however,  pretty  fairly  written,  but 
it  is  not  subscribed:  it  is  said — that  is  not 
necessary;  and,  for  some  purposes,  that  may 
be  so :  but  where  there  is  no  subscription  there 
is  the  absence  of  one  of  the  strongest  proofs 
that  the  paper  is  finished,    and  that  is  the 
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reason  why  the j^ircumstance  always  has  effect 
in  this  Court.  The  paper  upon  its  face  is  not  a 
will,  but  a  writing  preparatory  to  a  will — a 
draft  to  be  copied :  it  is  written  on  the  back  of 
a  passport — whether  new  or  old  is  of  litde  im- 
portance, but  it  does  certainly  appear  rather  of 
a  fair  colour.  It  is  hardly  credible — at  all 
events  it  is  highly  improbable — that  a  man, 
however  eccentric  or  however  penurious,  would 
choose  such  a  material  of  which  to  form  the 
very  instrument  that  he  intended  to  operate: 
the  presumption  would  be  strong  against  it  even 
if  more  finished.  It  must  be  considered  as  a 
preparatory  draft:  it  is  manifestly  imperfect: 
it  concludes  **  I  appoint  my  executors"  and 
none  are  appointed :  this  is  most  decisive  that 
he  intended  to  do  more — that  he  proposed  to 
name  more  than  one  executor. 

Here  is  another  paper  —  a  little  scrap :  sup- 
posing it  to  have  been  pinned  to  the  first,  what 
does  it  show,  but  that  he  intended  to  appoint 
executors,  of  whom  Mr.  Cundy  was  to  be  one  : 
who  the  other  was  to  be,  the  deceased  was 
still  deliberating ;  he  might  even  be  undecided 
about  Mr.  Cundy,  for  it  does  not  appear  that  he 
ever  spoke  to  tibat  gentlemen  on  the  subject. 
I  cannot  consider  that  this  was  any  recognition 
of  the  first  paper,  amounting  to  proof  of  his 
having  finally  made  up  his  mind.  The  papers 
then  are  clearly  upon  the  face  of  them  un- 
finished, and  not  only  unfinished,  but  are  merely 
preparatory  to  some  other  instrument. 

The  rule  of  the  Court,  which  is  clearly  esta- 
blished,  and  which  I  think  ought  to  be  most 
carefully  foUowed,  is,  that  where  an  instrument 
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is  unfinished,  you  must  account  for  its  state,       1828. 
either  by  showing  that  the  deceased  was  pre-      trinity 
vented  from   completing,    or  by  showing  that    ^Js^lm 
he  had  abandoned  the  intention  of  finishing  it,        J^**- 
meaning  that  it  should  operate  in  that  very       ^7.^ 
form,  without  any  further  act.  mbdi^t. 

The  paper  No.  1 .  is  dated  two  years  and  a  ^•'e o^''  *"' 
half  before  the  deceased's  death;  it  is  quite  ob-  fiw»w.  «*•"" 
vious,  therefore,  that  he  was  not  prevented  from  llw^t^Vw; 
finishing  it;  he  might  at  any  day  or  hour  dur-  S:;^."^^ 
ing  these  two  years  and  a  half  have  appointed  »?*^"«*^'  •' 
executors,  nave  signed  it,  and,  if  he  wished    ^'  *b«idoiiiDg 
have  had  it  attested.    That  he  was  prevented  Silwoglt?'' 
from  so  doing,  however,  is  not  the  case  set  up  :  "riuiUftSS; 
but  it  ccmies  to  the  other  point,  that  he  did  not  ''i*'^"*  "j  «»- 
mean  to  appomt  executors,  except  as  by  paper 
No,  2.  but  intended  the  instruments  to  operate 
in  their  present  form.     Now  that  they  were 
found  in  his  pocket-book,  in  conjunction  with 
other  papers,  some  bearing  date  as  far  back  as 
1817, — some  as  recently  as  May  1827,  in  no 
way  accounts  for  his  not  intending  to  give  them 
a  more  formal  and  complete  effect,  nor  affords 
any  ground  to  believe  that  he  wished,  meant,  or 
considered  them  to  be  operative;  and  to  take 
efiect  as  his  final  will.    This  is  so  contradic- 
tory to  the  papers  themselves,  and  so  highly 
improbable,    notwithstanding  his  eccentricity, 
that  nothing  short  of  the  most  positive  and 
direct  circumstances  would  be  sufficient  to  es- 
tablish that  such  was  his  intention. 

These  declarations,  that  he  had  made  his 
will,  would  be  utterly  insufficient  and  extremely 
unsafe  grounds  on  which  to  proceed.  Decla- 
rations at  all  times,  unless  coupled  with  acts, 
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are  very  loose  and  dangerous  evidence — are 
liable  to  be  insincere — liable  to  be  misappre- 
hended— liable  to  be  misrepresented:  but  in 
this  case,  as  has  been  observed,  these  declara- 
tions do  not  apply,  and  have  no  direct  reference 
to  tliis  instrument  in  particular.  If  this  paper 
had  been  produced  to  his  friends  and  he  had 
said,  he  did  not  intend  to  appoint  executors, 
and  wished  this  instrument  in  its  present  form 
to  operate,  the  case  would  have  borne  a  different 
aspect ;  but  the  declarations  pleads  might  as 
well  apply  to  some  other  instrument  which  the 
deceased  may  afterwards  have  thought  proper  to 
destroy.  The  first  declaration,  as  pleaded  in 
the  tenth  article  of  the  allegation,  was  made 
about  the  time  of  writing  the  paper, — that  is — 
three  or  four  years  ago  :  and  on  this  the  Court 
is  asked  to  believe  that  the  deceased  had  finally 
settled  his  afiairs.  The  other,  in  the  eleventh 
article,  is  pretty  much  to  the  same  effect.  The 
remaining  declarations  are  those  made  to  a  per- 
son of  the  name  of  Edwards,  of  whom  Mr.  Wood 
is  able  in  this  allegation,  to  set  forth  neither  the 
christian  name,  nor  residence.  This  declaration 
does  bear  a  reference  more  connected  w^th  the 
substance  of  this  paper,  but  it  does  not  identify 
it,  for  it  is  probable  enough  that  if  he  had  made 
a  will,  it  would  be  something  of  this  ^fect :  but 
it  would  be  unsafe  in  the  extreme  to  the  rights 
of  property,  and  to  the  intei*ests  of  the  next  of 
kin  if  upon  these  general  declarations,  not  ap- 
plying to  a  particular  instrument,  and  made  to 
a  waiter  or  tavern  acquaintance,  the  presump- 
tions of  law  relating  to  an  instrument  so  mani- 
festly unfinished,  could  be  repelled. 
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.  The  other  circumstance,  the  impressions  of 
the  sisters  at  the  finding,  does  not  supply 
the  defects.  Even  supposing  the  affidavit  to 
have  been  completely  satisfactory,  that  the 
facts  were  noviter  perventa,  or,  putting  the  case 
still  more  favourably,  supposing  the  circum- 
stances had  been  laid  in  an  allegation  tendered 
immediately  after  the  deceased's  death — still 
this  {rfea  would  not  compose  a  case  sufficient  to 
sustain  the  instrument  propounded ;  and  I  am 
still  of  opinion  that  the  deceased  is  dead  in- 
testate. 

I  therefore  reject  the  allegation  and  allow  the 
protest. 

LMaiingtan  prayed  that  Mr.  Wood  might  be 
condemned  in  costs. 
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Per  Curiam. 
I  can  see  no  reason  why — after  the  executor 
had  been  befcve  the  Court,  and  the  other  brother 
also  had  been  watching  the  proceedings — the 
administration  which  had  gone  out  should  have 
been  called  in.  No  affidavit  of  stringency  has 
been  laid  before  the  Court  to  justify  the  proceed- 
ings. If  the  case  had  been  brought  forward  at 
first,  the  expences  of  it  would,  as  in  the  original 
cause,  have  been  allowed  out  of  the  estate.  I 
do  not  think  that  I  can,  consistently  with  what 
is  due  to  the  rights  of  those  in  possession  of  an 
administration,  now  refuse  to  condemn  Mr. 
Wood  in  costs ;  but  I  leave  it  to  the  discretion  of 
the  other  parties  to  decide  whether  they  think  fit 
to  press  for  them. 

Allegation  rejected  with  costs. 
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Term,  This  was  a  CRUse  (promoted  by  Carter  Draper, 

!°*'     an  executor  in  a  will  dated  the  9th  of  April 

-^^jT^.  1824)  of  bringing  into  and  leaving  in  the  le- 
^twtid  8^*^  ^^ ^^  Prerogative  Court,  certain  letters 
•ifoaoderiier  of  administration  (with  the  will,  dated  the  19th 
mad*  a'^^'  of  Octobcr,  1824,  annexed)  of  the  efiects  of  Ann 
JJJJf^^^'Jjj  Branen  (wife  of  George  Branen)  deceased,  here- 
Sdi'^^iii^  tofore  granted,  (with  the  husband's  consent)  by 
•very  other  thc  authoHty  of  this  Court,  to  Elizabeth  Hitch, 
g^I^i'jf  mt£  spinster,  the  sole  executrix ;  and  of  showing 
wiSTjilSli  cause  why  the  administration  should  not  be 
moMtoiy  revoked,  and  probate  granted  to  her,  limited 
Court  of  Pro-  only  to  the  estate  and  effects  of  which  the  de- 
^^^  ^.  ceased  had  power  to  dispose  by  virtue  of  her 
^:^:^n  mother's,  Ann  Jordis',  second  codicil,  (and  which 
•Boexed^batBot  gbc  had  by  her  said  will  disposed  of  accord- 
•guns°t"the  for-  ingly)  Or  under  such  limitations  as  the  Court 
H to  ti!2c^!^^of  might  appoint ;  and  of  proving  in  solemn  form 
d^TShSiiJ  of  law  the  will  bearing  date  the  9th  of  April 

thefoimerwiU     1824. 

TokeT^  ^  ^'  On  the  part  of  Draper,  an  allegation  consist- 
ing of  seven  articles  was  given  in.  The  first 
pleaded  in  substance  as  follows : — 

1.  That  Ann  Branen  died  on  the  30th  of  Au- 
gust, 1825,  without  issue,  leaving  her  husband ; 
Elizabeth  Lee,  spinster,  her  sister,  and  Mary— 
(wife  of  (xeorge  Wilson) — formerly  Freeman, 
her  niece — the  only  persons  who  would  have 
been  entitled  to  her  personal  estate  in  case  she 
had  died  intestate  and  unmarried. 
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2.  That  by  a  settlement,  dated  the  20th  of  iB28 
October  1817,  made  between  Ann  Jordis,  widow ;  trinu 
her  daughter,  Ann  Branen  (the  deceased) ;  and  ^J^^H 
divers  trustees,  it  was  witnessed  that  certain  ^ — 
Stock  should  be  held  in  trust  for  Mrs.  Branen,  •• 
during  her-  life,  for  her  separate  use  indepen-  "^'^ 
dent  of  her  husband :  and  from  and  after  her 
decease  upon  further  trust  for  her  issue;  but 

if  no  issue,  then  subject  to  her  appointment 
by  will  for  any  person  other  than  her  husband ; 
and  in  default  of  such  appointment,  or  of  a 
complete  disposition  of  the  trust  money,  then  as 
to  such  part  thereof,  to  which  such  direction, 
limitation  or  appointment  should  not  extend, 
upon  trust  for  the  next  of  kin,  who  should  be 
then  living,  of  Ann  Jordis ;  to  be  divided  be- 
tween them  according  to  the  statutes  of  distri- 
bution. 

3.  That  Ann  Jordis  duly  executed  her  will 
with  two  codicils;  and  by  the  second  codicil 
dated  the  24th  of  December,  1817 ;  after  recit- 
ing a  certain  disposition  of  her  property  under 
her  will,  revoked  the  bequest,  and  directed  in 
case  Mrs.  Branen  died  without  issue,  that  the 
same  should  be  subject,  but  in  exclusion  of  her 
husband,  to  her  appointment  by  will,  notwith- 
standing coverture.  This  article  further  pleaded 
the  death  of  Ann  Jordis  in  the  lifetime  of 
her  daughter,  without  having  altered  or  re- 
voked this  codicil,  and  that  probate  of  the  said 
will  and  codicils  had  been  granted  by  this 
Court. 

4.  That  the  will,  pleaded  on  behalf  of  Carter 
Draper,  was  duly  made  and  executed  by  Ann 
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Branen  in  exercise  and  by  virtue  of  the  powers 
and  authorities  rested  in  her  as  already  set 
forth  in  the  second  and  third  articles. 

5.  ''  That  Ann  Branea,  some  time  aft^  the 
execution  of  her  said  will  (as  pleaded  in  the  next 
preceding  article)  did  under  the  advice  of  her 
husband  consent  to  revoke  the  disposition  whidi 
she  had  made  by  it,  so  &ur  as  respected  the  be- 
quest to  her  under  her  mother's  second  codicil, 
and  to  make  a  further  appointment  thereof; 
that  the  Conveyancer,  to  whom  instnctiona 
were  delivered  to  prepare  a  will  thereiiom,  not 
being  aware  that  the  deceased  was  empowered 
to  dispose  of  any  other  property  besides  that 
bequeathed  to  her  by  her  mother's  codicil,  in- 
serted in  the  vrill  of  the  19th  of  October,  1824, 

• 

a  clause,  that  the  deceased  did  thereby  revoke 
and  make  void  all  former  wills  by  her  made;  (a) 
that  she  did  unwittingly  execute  the  said  will 
without  understanding  the  effect  of  the  clause, 
and  without  having  any  intention  to  revoke  the 
disposition  which  she  had  made  by  her  former 
will,  save  and  except  so  far  as  respected  the 
property  which  she  was  auth<»ked  to  dispose 


(a)  The  will,  after  reciting  the  aecond  codicQ  of  Birs. 
will,  contaiaed  these  passages :  —  **  Now  in  pursuance  aad 
*'  exercise  of  the  power  and  authority  given  to  or  vested  in  me 
**  in  and  hy  the  said  codicil,  and  of  all  and  eveiy  other  power 
"  and  authority  powers  and  authorities  whatsoever  enabling  me 
"  in  this  behalf  I  do  by  thb  my  last  will  and  testament "  Ac. 
&c«  ''  and  I  do  hereby  nominate,  constitote  aUd  appoint  the 
'*  said  Elizabeth  Hitch  sole  executrix  of  this  my  will,  and  I  do 
**  hereby  revoke  all  former  and  other  wills  by  me  at  any  time 
"  heretofore  made  and  declare  this  to  be  my  last  will  and  tes- 
**  tament.'' 
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of  under  the  second  codicil  to  the  will  of  Ann 
Jordis  deceased."  (a) 

Dodsan^ — for  Mrs.  Hitch,  the  executrix. 

Lushingtan  and  Addams,  for  Miss  Lee  and 
Mrs.  Wilson,  the  next  of  kin  of  Ann  Jordis,  on 
the  death  of  Mrs.  Branen. 


leas. 

TaiiriTT 
Term, 
SOth 


Pkafbr 
Hitch. 


The  King's  Advocate  and  Phillimore  for  Mr. 
Draper. 


(a)  This  allegation  was  debated  on  the  7th  of  May :  and,  on 
the  part  of  Miss  Lee  and  Mrs.  Wilson,  the  Ist,  2nd,  3rd,  4th, 
and  6th  articles  were  admitted;  except  as  to  the  1st  article 
they  stated,  that  Elizabeth  Lee  was  the  lawful  aumt^  and 
not  the  9uUr ;  and  that  Mary  Wilson  was  the  eounmrgeraump 
and  not  the  iiteoe  of  the  deceased.  The  fifth  article  alone  was 
opposed. 

Per  Curiam. 

The  Court  was  of  opinion  that  there  was  on  the  foce  of  this 
will  such  an  ambiguity  as  opened  the  door  to  parol  evidence ; 
and  —  considering  that  it  was  made  under  a  power  by  a  mar- 
ried woman,  and  prepared  through  the  inundate  agency  of 
her  husband  and  without  her  having  direct  communication  with 
the  conveyancer — allowed  the  allegation  to  go  to  proof,  re- 
serving all  questions. 

Allegation  admitted. 


In  the  Gonrt  of 
ProbtCe  tD  am- 
bigaitj  on  the 
faco  of  s  paper 
astothe/acfKn: 
••  g.  whether  a 
revocatory 
clanae  wai  in- 
tended to  ope- 
rate at  a  gene- 
ral or  onl  J  as  a 
partial  revoca- 
tion leta  in  parol 
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^ter"^         Judgment. 


aoth  JoBe. 


Sib  John  Nicholl. 


DftAPEB 

V.  When  the  allegation  in  this  case  was  admitted, 

— '  the  Court  did  not  in  the  slightest  degree  intend 
Idm!l2aooof%  to  depart  from  the  principles  recognized  in 
rc^art*(!IfPro-  ■'^^^y  Bath's  case:  (a)  viz.  that  in  order  to 
bate,  to  explain  justify  tho  admission  of  parol  evidence  to  ex- 
^^ihlfJhm  plain  an  ambiguity  upon  the  /actum  of  an 
ne?,^^«m.  instrument,  the  ambiguity  must  be  on  the 
wgaitjmMt      face  of  the  paper:    and  further,  the  facts  al- 

be  OB  the  fioo  jt     x         ' 

of  the  paper;  Icgcd  aud  to  bc  provcd,  must  completely  re- 
be  pFOYeTmni^t  movc  that  ambiguity.  The  Court  therefore  cau- 
m"?thlt^«lijl  tiously  reserved  all  questions,  and  said,  with  re- 
biguitjr.  ference  to  the  asserted  ambiguity,  that  it  would 

be  more  satisfactory  to  have  the  evidence 
laid  before  It.  I  am  very  glad  that  I  took 
that  course;  because,  as  far  as  the  Court 
can  rely  on  the  evidence,  it  was  decidedly  the 
intention  of  the  deceased  to  revoke  the  former 
will:  whether  the  instrument,  which  purports 
to  be  her  last  will  and  testament,  will  have  that 
effect  and  will  give  Mrs.  Hitch  all  the  property, 
it  is  not  for  this  Court  to  decide. 

What  are  the  circumstances  ?  The  deceased 
and  her  husband  go  to  the  office  of  Mr.  Chapman, 
a  conveyancer,  near  Chancery  Lane :  he  is  out  of 
town ;  but  the  husband  introduces  Mrs.  Branen, 
as  his  wife,  to  one  of  the  clerks  who  was  well 
known  to  him.  The  clerk  receives  the  in- 
structions, admitted  to  be  in  the  handwriting 

(a)  Fawcett  v.  Jones  and  Pulteney,  3  Phill.  434. 
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of  Mrs.  Branen,  and  which  are  of  the  following 
tenor :  — 


"  In  the  name  of  God  Amen — I  Anne  Branen 
of  24  Canterbury  Place  Lambeth  being  in 
perfect  health  sound  mind  memory  and  Un- 
derstanding Do  make  and  publish  this  as 
and  for  my  last  Will  and  Testament  In  man- 
ner following.  I  give  devise  and  Bequeath 
unto  my  friend  Eliz^  Hitch  of  John  Street 
Islington  her  Heirs  Exor.  Admors.  and  As- 
signs for  ever  all  my  Property  of  whatsoever 
nature  or  kind  it  may  be  In  the  Publick 
Funds  or  elsewhere  and  all  my  goods  Chat- 
tels Moneys  and  Estate  whatsoever  and 
wheresoever  whereto  I  am  entitled  either  at 
Law  or  equity  And  I  do  hereby  revoke  aU 
former  Wills  by  me  at  any  time  heretofore 
made  Declaring  this  to  be  my  last  Will  and 
Testament  And  I  do  hereby  appoint  the  said 
Elizabeth  Hitch  Sole  Executrix  of  this  my 

Will. 

"  Ann  Branen." 


it 

<c 

n 
a 
«i 
it 

4i 

it 
<c 

*€ 
<( 


Trinity 

T£RM, 

SOth  Jqm. 

I>RAPBR 

Hitch. 


Nothing  can  be  more  clear  and  distinct  than 
that,  by  this  instrument,  she  did  intend  to  re- 
voke the  former  will,  and  to  give  to  Mrs.  Hitch 
the  whole  of  that  property  over  which  she  had 
a  power  of  disposal. 

Myers,  the  clerk,  has  been  examined;  and 
he  says ;  "  When  he  had  looked  at  the  instruc- 
"  tions,  he  observed,  *  that  Mrs.  Branen  being 
'*  a  married  woman,  she  could  not  make  a  will ;' 
*^  whereupon  Mr.  Branen  said  to  his  wife,  *  you 
''  have  a  power  to  do  so,'  which  she  acquiescing 


060 


CASKS    DETERMINED    IN    THE 


1098. 

TftlRITT 

Tbrm 
SOtb 


Dbapbe 

HlTOH. 


''  in,  he  added,  '  you  must  give  it  to  me.'  De- 
"  ponent  said ;  it  would  be  necessary  for  Mr. 
"  Chapman  to  have  the  power.  That  in  a  few 
''  days  the  husband  called  and  left  with  depo- 
^^  nent  a  copy  of  the  will  and  codicils  of  a  Mis. 
''  Jordis,  by  which  Mrs.  Branen  was  enabled  to 
"  make  a  will." 

The  copy  of  the  will  and  codicils  of  Mrs. 
Jordis  then  are  only  produced  to  satisfy  Myers' 
demand :  no  allusion  is  originally  made  to  them 
as  the  authority  under  which  this  will  iatobe 
executed :  so  that  the  case  stands  as  if  the  in- 
structions had  been  given  without  reference  to 
any  particular  instrument,  and  for  no  other  pos- 
sible intention,  but  with  a  view  both  to  a 
general  disposition,  and  to  a  general  revocation. 

In  the  course  of  these  communications  with 
the  conveyancer's  clerk,  no  mention  is  made  that 
Mrs.  Branen  had  executed  a  former  will ;  but 
from  the  written  instructions,  and  from  Mrs. 
Jordis'  second  codicil^  a  draft  is  prepared, 
which  is  given  to  Branen,  who,  after  some 
days  returns  it,  and  says  his  wife  had  ap- 
proved of  it,  and  would  call  and  execute  the  will 
when  it  was  ready.  At  the  execution,  the  clerk 
says :  "  he  read  the  whole  contents  of  the  will 
"  over  to  Mrs.  Branen,  including  the  clause  of 

revocation,  and  that  no  observation  was  made 

upon  it ;"  and  on  an  interrogatory  he  states : 
'^  that  nothing  passed  to  lead  him  to  beliefe, 
'^  either  previous  to  the  execution,  or  in  allusion 
"  to  the  will,  dated  the  19th  of  October,  1824, 
**  that  it  was,  at  that  time,  the  intention  of  the 
'*  testatrix  to  make  a  will  limited  in  its  opera- 
"  tion  to  part  only  of  the  property  over  which 


l€ 
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"  she  had  a  disposing  power;  but  on  the  con-  ism. 
"  trary,  he  firmly  belieres  that  she  fully  in-  tmw 
"  tended  it  to  be  her  last  and  only  will,  and  to  kSTjH^. 
"  operate  over  all  her  property." 

How  can  this  Court  say  that  here  is  such  an 
ambiguity,  as  will  authorize  It  to  set  aside  the 
revocatory  clause  ?  It  is  bound  to  confirm  the 
general  grant.  What  may  be  the  decision  of 
other  Courts,  to  which  the  construction  of  the 
due  execution  of  such  powers  properly  belongs, 
I  cannot  undertake  to  say.  It  will  appear  upon 
the  face  of  the  papers  that  the  revocatory  in- 
strument does  not  specifically  refer  to  the  power 
under  which  the  former  will  was  made.(a)  On 
the  effect  of  that  circumstance  I  do  not  de- 
cide. This  Court  will  be  governed  by  the  ordi- 
nary principles  of  testamentary  law  and  the 
manifest  intention  of  the  testator,  in  the  absence 
of  any  clear  authority  establishing  a  different 
rule  applicable  to  this  case. 

I  therefore  direct  the  general  administration 
with  the  latter  will  annexed  to  be  delivered  out, 
bat  I  do  not  pronounce  against  the  former  will. 


(a)  By  the  former  will,  riz.  that  of  Ae  9th  of  April,  1824, 
Mn.  Bnnea  duposed  of  the  property  under  the  •etUement,  w 
weU  u  nader  her  nother's  codicil :  but  th«  will  only  recited 
generally — "  Whereas  I  am  enabled,  notwithstanding  my 
"  coverture,  to  dispose  of  my  property  by  will  I  do  here- 
by," &c.  For  the  rerocatory  clause  in  the  will  of  October, 
1834,  see  ante,  p.  877,  note  (a). 
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1828.  IN    THE   GOODS   OF    SARAH    BLAKELOCK. 


I  Trinity 

Term, 
4Ui  Sesiion. 


On  Motion. 


The  exeoaton       Sarah  Blakelock,  late  of  Chapel  Allerton  in 

hftTiDK  died  in.i  'ii^tjit.  *^  i*i-  * 

the  deoMs«d*f  the  parish  of  l<eeas,  by  virtue  of  her  marriage 
{|Jj|[|JJ;J[JSJJJ.  settlement  made  her  will,  and  thereof  appointed 
tnUoD,  with  the  her  husband  and  John  Charlesworth  executors : 
ried  woBuui  vd-  she  also  appointed  five  residuary  legatees. 

der  a  power  an- 
Dexed,  grmated 

legVtLJT.  to""^  The  King's  Advocate,  after  stating  that  the 
^»»®"»  u  J*lSr  executors  died  in  the  lifetime  of  the  deceased, 
BRde  at  York ;  and  the  fivo  Tosiduary  legatees  had  been  ad- 
^!Z^^  tho  mitted  joint  administrators,  with  the  will  an- 
7n  ^t^Hf**  nexed,  by  the  Court  at  York,  the/orum  danUcUii 
chanoerj.        of  the  doceased,  and  were  parties  to  a  suit  in 

Chancery,  moved,  under  the  circumstances,  for 
a  limited  administration  to  the  same  parties, 
though  it  was  contrary  to  the  ordinary  prac- 
tice of  the  Prerogative  Court  of  Canterbury  to 
join  more  than  three  in  an  Administration, 

Motion  granted. 
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LOTON    V.    LOTON.  1828. 


Tkinity 

Term, 
4Ui  SestioB. 


On  Motion. 


John  Loton,  late  of  Acton  Beauchamp,  in  a  DiooetM  aa- 
the  county  of  Worcester,  died  in  July  1827,  a  tiioad  by  one 
bachelor,    without  parent,  and  intestate.     On  JlSU'tob!!^' 
the  31st  of  August  his  brother  John  took  out  '^^HfSii^  „"t 
letters  of  administration  in  the  Consistorial  and  ■»«*  ▼©w  oo  the 
Episcopal  Court  of  Worcester ;  and  on  the  26th  Sb^r  next  of  kin 
of  April  1828,  administration  of  the  deceased's  Tn't'J'prerogt- 
effects  was  granted  by  the  Prerogative  Court  ^^."^J^diL™ 
of  Canterbury  to  Edward  Loton,  another  bro-  oe«ui  adminii- 
ther :  and  at  his  instance,  a  decree  had  issued  penoninj^cited 
from  this  Court,  which  after  setting  forth,  "  that  ^^^'"Srii;?  ""* 
"  the  deceased  had,  at  the  time  of  his  death,  ««»*'^- 
*^  goods  chattels  and  credits  in  divers  dioceses 
''  or  peculiar  jurisdictions  sufficient  to  found  the 
**  jurisdiction  of  the  Prerogative  Court  of  Can- 
"  terbury,  cited  John  Loton  to  bring  into  and 
"  leave  in  the  registry  of  this  Court  the  pre- 
''  tended  letters  of  administration  which  had 
''  been  granted  to  him ;  and  to  show  cause  why 
'^  the  same  should  not  be  declared  null  and 
''  void,  as  having  been  unduly  obtained." 

This  decree  was  personally  served  on  the 
fifth  of  June,  and  on  this  day,  at  the  motion  of 

VOL.  I.  z  z 
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1828. 

Trihity 

Term, 

4th  SefsioD. 

LOTOM 

V. 
IiOTON. 
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Dodsan,  the  Court  desired  the  diocesan  admi- 
nistration to  be  brought  in,  and  pronounced  it 

null  and  void. 

Motion  granted,  (a) 


(a)  This  motion  had  been  preTiously  made  on  the  Uiird 
sion;  but,  on  the  statement  of  the  defendant's  Proctor,  diatthe 
Stamp  OflSce  invariably  requires  both  administrations  to  be 
produced  before  it  will  restore  the  duty  on  an  erroneous  giant, 
and  that  it  will  not  make  the  allowance  upon  a  certificate  from 
the  Registrars  of  the  Prerogative  Court ;  the  Court  pennitted  the 
motion  to  stand  over,  in  order  that  the  Prerogative  administra- 
tor might  be  applied  to  for  the  use  of  his  admioistntioo  to  en- 
able the  defendant  to  recov^BT  the  amoimt  ef  the  stamp  on  the 
Diocesan  gmt.  The  PrerogiUave  acknimrtrator,  however »  ve- 
fused  to  accede  to  the  defendant's  applicatiom. 


9mi 


OB 


^smiBb 


PBDDLl   V.    EYAAS* 


On  Motion. 


The  Govt  wiU 
not  direct  the 
Depvtf-Regie- 
trer  to  eUow  the 
aolioitor  of  e 
perty,  who  has 
a  new  proctor, 
to  he  preeeDt  at 
the  ezaminatioo, 
hy  consent,  of 
the  hUl  of  costs 
of  his  former 
proctor:  each 
an  attendance 
being  onnaoal 
and  onnecetsary 
to  the  porpoaea 
of  jnstice. 

Bills  of  coats 
iMtween  a  proc- 


Lee  moved ;  referring  to  the  3  Geo.  2.  e.  23. 
^.  10.  21 .  23.  (a) ;  to  the  caM  of  Gamett  v.  Fer- 
rand,  6  B.  &  C.  611.;  and  to  the  134th»  135th, 
137th  Canons. 

Per  Curiam. 
The  nature  of  the  present  application  seems 
to  he  totally  misapprehended  hy  all  the  parties 
concerned  in  it.     Here  is  no  suit  depending; 

(a)  This  statute  '^  for  the  better  regulation  of  Attoraies  aad 
^  Solicitors,'*  is  explained  by  Itl  Geo.  2.  c.  IS.  and  made  per- 
petual hj  80  Geo.  S.  c.  19.  s.  15. 
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here  are  no  parties  amenable  to  the  Court.  The 
application  is,  that  the  Court  shall  direct  the 
Deputy-Registrar  to  allow  a  Solicitor  employed 
by  Mr.  Peddle  to  attend  the  taxation  (as  it  is 
called)  of  his  own  Proctor's  bill.  It  is  a  matter 
ex  gratid  to  allow  a  bill  of  costs  between  Proc- 
tor and  Client  to  be  examined  by  the  officer  of 
the  Court :  this  Court  cannot  enforce  the  pay- 
ment of  any  one  item,  nor  has  It  a  right  to  take 
off  and  disallow  any  one  charge:  It  has  no 
jurisdiction  in  respect  to  the  pa3rment,  and  if  It 
attempted  to  exercise  any,  Courts  of  Common 
Law  would  interfere  by  prohibition.  For  what 
is  the  case?  A  suit  was  depending  in  this 
Court,  described  Peddle  v.  Evans:  in  Trinity 
Term  1824,  sentence  was  given ;  an  appeal  was 
prosecuted  to  the  Delegates ;  the  sentence  was 
affirmed,  and  the  cause  remitted(a)  :  each  party 
had  to  pay  his  own  costs,  except  that,  on  some 
intermediate  step  in  the  Delegates,  Peddle 
was  condemned  in  costs :  thus  the  suit  was 
ended.  Some  question  has  since  arisen  between 
Peddle  and  his  own  Proctor  as  to  the  amount  of 
the  Proctor's  charges.  This  Court  cannot 
decide  that  question.  The  Proctor,  if  his  bill 
still  remains  unliquidated,  must  sue  for  the 
amount  at  Common  Law:  if  the  bill  has 
been  already  paid,  the  party,  Peddle,  must 
also  proceed  in  the  Temporal  Courts  to  re- 
cover back    any   overcharge.      This  Court,  I 

(a)  Deleg.  20th  May,  1826.     The  Judges  were— 
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Mr.  Baron  HuUock, 
Mr.  Justice  Litlledale, 
Mr.  Justiee  Gaselee, 


Dr.  Arnold, 
Dr.  Sloddart, 
Dr.  PhUiimoret 
Dr.  Pickard. 
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1828.       again  repeat,  has  no  jurisdiction  whatever  to 
Trinity      compcl  payment  between  a  Proctor  and  his 
4ji:S«.    Client.(«) 
Peddle  Where  a  party  is  condemned  in  costs  to  the 

«.  other  party,  and  it  is  a  question  between  party 
and  party,  this  Court  can  then  enforce  the  pay- 
^o^^  ment  of  such  costs ;  and  accordingly  It  refers 
me^r^u'^'  the  matter  to  the  Deputy-Registrar  for  his  exa- 
whereoneptrtj  miuatiou ;  the  Deputy-Registrar,  after  hearing 
Uk  t^u,  to  the  the  Parties  or  their  Proctors  on  both  sides,  re- 
^''udl'i^te    ports  the  amount  to  the  Judge  in  open  Courts 

•re  ui«o  texed  ^ho  Himself — unless  one,  or  both  of  the  par- 
ty the  Jadgei         .  •  i     •  • 

in  open  coart»  tics,  pittys  to  bc  heard  on  his,  or  their,  petition 
tiL  DepotHa^-  in  objection  to  the  Deputy-Registrar's  report — 
fo"^SSi^*'*  taxes  the  bill  at  that  amount :  then  whether  the 
from  either  ptf.  party  is  liable  to  costs  and  to  what  extent,  when 

condemned,  forms  a  portion  of  the  suit  between 
the  two  parties  ;  but  costs  between  either  Party 
and  his  own  Proctor  do  not  stand  on  the  same 
footing :  they  are  no  part  of  the  suit,  nor  within 
the  jurisdiction  of  the  Court.  But  if  it  is  intended 
to  sue  for  the  costs  at  law,  or  if  any  dispute  arises, 
on  the  application  of  either  party,  the  0)urt  will, 
in  aid  of  justice,  allow  the  bill  to  be  taxed,  or — 
more  properly  speaking — ^looked  over  and  exa- 
mined by  the  Deputy-Registrar;  for,  in  that 
case,  he  makes  no  report  to  the  Court,  The  Proc- 
tor will  then  better  know  what  to  sue  for,  and  the 
client  what  to  tender,  as  the  proper  amount  of 
compensation :  it  is  a  matter  of  convenience  to 
all  parties. 


(a)  Gifford*8  Case,  1.  Salk.  333.  Davies  v.  Williams, 
Bunb.  170*  Poliard  v.  Gerard,  Ld.  Raym.  703.  Johnson  v. 
Lee,  6  Mod.  240. 
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To  proceed  then  to  the  present  case.    There       1^28. 
seems  to  have  arisen  a  dispute  between  Peddle      trinity 

and  his  own  Proctor  as  to  the  amount  of  his  4  Jl^^j'on. 
bill.    The  Proctor  consents  to  refer  his  bill  to      „ — 

^  Peddle 

the  Deputy-Registrar :  the  Deputy-Registrar  is  ©. 

ready  to   undertake  the  trouble  in  the  usual 
way.    The  Court  and  the  Deputy-Registrar  do 
this  for  the  guidance  of  the  parties  rather  than 
strictly  as  a  part  of  their  duty  in  administering 
the  functions  of  this  Court :  for,  as  before  stated, 
the  Court  has  really  no  authority  to  allow  or  to 
disallow,  nor  the  Deputy-Registrar  to  report ;  nor 
is  either  party  legally  bound  by  such  report.     It 
is  rather  a  business  in  camerd  than  in  curid — 
it  is  a  mere  private  voluntary  reference.     I  do 
not  say,  that  in  an  attempt  at  gross  extortion  when  apartj 
by  a  Proctor  against  a  client,  the  Court  (upon  JJ£',*of  i^m 
a   regular  complaint  in    proper  form  by  the  p,^toJ°tJj**" 
client)  has  not  such  an  authority  over  one  of  its  coort  mj  pon- 
Practitioners,  as  for  such  an  act,  to  correct  the  hj  ■  JpeoXn' 
Practitioner  by  suspension,  or  otherwise,  as  the  *'  ****»*'™«- 
justice  of  the  case  might  require  (a) ;  but  that  is 
not  the  shape  of  the  present  application:  the 
present  application  is  only  that  the  Deputy- 
Registrar  may  be  directed  to  permit  a  Solicitor's 
attendance  at,  what  is  improperly  termed,  the 
taxation.     The  Proctor  is  willing  to  have  his 

(a)  In  the  goods  of  Gillart,  on  complaint  that  a  proctor's  Prerog. 
charge  for  a  de  Inmu  noa  administration,  was  exorbitant,  the  ^g^  Mvob. 
bill  was  referred  to  the  Deputy-Registrars  for  examination ; 
and,  on  their  report,  that  £10  14s.  8d.  had  been  taken  off  from 
a  charge  of  £19  14s.  4d.  the  proctor  was  directed  to  attend 
in  Court  and  show  cause  why  he  should  not  be  suspended ;  and 
the  Judge  haying  heard  his  explanation,  suspended  him  for  a 
year. 


\ 
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he  18  only  to  be  heard  upon  oath;  he  may 
put  his  Proctor  m  powesmoa  of  all  facts  and 
objections,  and  if  the  Proctor  wants  proof  of 
facts  he  may  consult  the  Solicitor,  and  get  his 
affidavit*  It  is  further  said  that  Peddle's  igno-^ 
ranee,  and  that  his  Proctor's  delicacy  towards 
the  jform^  Proctor,  would  pi^event  the  charges 
being  thoroughly  sifted.  Ak  to  the  former,  the 
question  is  meroiy  one  of  facts,  whether  such 
and  such  business  has  been  done,  as  to  which 
the  SoUcitor  might  make  an  affidavit;  or  of 
figures,  to  which  surely  Peddle,  an  exciseman, 
is  not  incompetent ;  and  as  to  the  Proctor's  de- 
licacy, this  Court  trusts  that  no  Proctor  would 
be  prevented  from  the  discharge  of  such  a  duty 
.to  his  client  by  delicacy  towards  any  member 
of  the  profession. 

The  new  Proctor  has  allowed  his  Party  and 
the  Attorney  to  make  a  long  affidavit,  going 
into  much  extraneous  matter,  and  has  put  his 
client  to  much  unnecessary  expence.(a)  No  costs 
have  thereby  however  been  occaaio^d  to  any 
other  person,  otherwise  I  might  give  the  costs 

(a)  The  Court  refused  to  allow  the  affidavit  to  be  read  in 
open  Court,  as  it  coatain^d  iirelevant  and  io^ro^per  matter.  The 
Judge,  however,  stated,  that  he  had  read  it  himself,  and  said^ 
that  the  Counsel  might  make  use  of  such  parts  of  it  as  were 
limited  to  the  real  question  before  the  Court :  viz.  whether  die 
Deputy-Registrar  was  justified  in  refusing  to  permit  a  Solicitor's 
attendance  at  taxation. 

In  Le  Heup»  ex  parte ,  18  Ves.  AM.  the  Lord  ChaaceHor 
said  :  ''  No  doubt  is  ezfiressed  at  the  Bar  upon  the  juriadiction 
'*  to  difeot  a  rafaranoe  to  the  Master  to  iafue  into  alleged 
*'  scandal  in  an  affidavit,  filed  in  ^eCoart  and  i^red  to  the 

Master;  whether  read  or  not  I  am  not  informed.    I  have 

nason  to  believe  that  ia  my  own  decision,  eaq>afie  Siaipaon, 
'*  and  so  in  lunacy,  I  am  sanctioned  by  jMrecedents  of  Lord 
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of  the  present  application^  against  the  party 
making  it,  or  agaii^t  tlie  Proctor  framing  and 
tendering  such  an  affidavit,  (a) 

On  the  whole  the  party  must  be  content  to 
have  his  bill  examined  in  ^e  usual  mode  :  it  is 
not  a  case  where  the  Court  is  warranted  in 
deviating  from  the  established  practice  and  in 
setting  up  a  new  rule,  by  compelling  the  De- 
puty-Registrar to  admit  the  Solicitor.  I  there- 
fore reject  the  application. 

Motion  refused. 


Bj-Daj. 


Tbe  CoQrt  will 
not  h«ari  od  an 
ex  parte  motion 
and  on  affida- 
vito,  a  case 
where  offences 
are  charged  and 
poniahmedt 
prayed. 


Sir  John  Nicholl. 
Before  the  regular  business  of  the  day  is  en- 
tered upon,  I  wish  first  to  dispose  of  a  matter 
that  has  been  brought  under  my  notice.  A 
paper  has  been  sent  into  the  Registry  and  thence 
transmitted  to  the  Judge;  and  it  is  entitled 
"  Peddle  V.  Evans.  In  the  goods  of  Evan 
"  Evans  deceased."  There  is  no  such  cause 
outstanding.  Evans,  at  all  events,  is  in  no  way 
before  the  Court.  A  Proctor  has  no  right  to 
send  in  a  motion  in  a  cause  not  existing.  This 
paper  is  accompanied  by  an  affidavit,  attested 
by  the  same  Proctor.  I  have  read  that  affidavit 
as  I  read  the  former  affidavit ;  but  I  shall  not 


''  Hardwicke;  but  widiont  that  authority,  I  should  have 
«  thought  it  right  to  make  the  precedent." 

In  exparte  Simpson,  16  Ves.  476.  the  affidavits  were  ordered 
to  be  taken  off  the  file  as  irrelevant  and  scandalous  with  costs 
against  the  Attorney.     See  also  Antmymo/us,  3  V.  &  B.  03. 

(a)  See  the  case  of  the  Frederick  Heam,  1  Haggard's  Admi- 
ralty Reports,  226. 
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permit  it  to  be  read  in  Court;  because  I  will 
not  allow  the  Court  to  be  made  a  vehicle  of 
publishing  unfounded  imputations  upon  its  offi- 
cers or  practitioners.  An  application  is  now 
made  which  is  extremely  irregular.  I  must 
censure  the  Proctor  for  having  made  it.  A  Proc- 
tor is  not  to  make  an  application  merely  because 
a  dissatisfied  suitor  and  his  solicitor  desire  it : 
the  Proctor  is  responsible  — he  owes  a  duty  to 
the  Court,  to  his  profession,  and  to  his  own  cha- 
racter. If  censure  will  not  stop  him  and  he 
again  repeats  such  an  improper  application,  the 
Court  must  resort  to  stronger  means  — viz.  sus- 
pension. 

1  have  read  the  case ;  and  the  motion,  in  my 
judgment,  is  not  fit  to  be  made  :  for  which  opi- 
nion I  will  assign  my  reasons  publicly.  The 
case  suggests  charges  of  ofiences  and  prays 
punishment :  viz.  *'  that  the  principal  Regis- 
''  trars  may  be  suspended  as  well  as  the  Depu- 
'^  ty-Registrars  for  their  ofiences  [as  set  forth  in 
''  the  affidavit]  and  that  fit  persons  may  be  ap- 
''  pointed  to  tax  the  bills  of  Proctors  for  the  time 
'^  to  come ;  and  that  the  said  Registrars  or  their 
''  deputies  be  condemned  in  the  costs  of  this  ap- 
**  plication."  If  these  persons  have  been  guilty 
of  any  ofiences,  for  which  they  are  liable  to 
punishment,  it  is  not  by  an  ear  parte  motion,  on 
affidavits,  that  they  are  to  be  proceeded  against : 
such  a  step  would  be  an  act  of  gross  injustice. 
This  application  is  so  irregular,  that,  if  granted, 
it  would,  I  conceive,  infer  malice  in  the  Court, 
and  render  It  liable  to  an  action,  even  though 
acting  judicially.  At  present  I  only  consider 
this  motion  as  a  pretext  for  making  attacks  on 
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the  officers  of  the  Court.  I  have  bo  difficulty 
lor  these  reasons  in  refusing  to  hear  the  motioa 
argued  by  counsel.  If  the  Court  is  wrong  the 
party  must  seek  his  remedy  elsewhere ;  bat:  I 
will  not  allow  the  regular  business  of  the  suitors 
to  be  interrupted  by  such  a  matter. 

Let  the  Deputy-Registrar  call  die  first  cause. 


IN    THE    GOODS  OF    MABY  KEANE. 


\ '    ■ 


On  Motion. 


Admiiiutntimi  Tflfe  King's  Advocatc  moved — "  that  admi- 
JJJ^J;^*^  "  nistration  be  granted  to  the  Rev.  Charles  Ed- 
reDoooiftfioB  of  "  mimd  Kcaue,  the  nephew,  upon  the  renuncia- 
bAther*M7  *  "  tion  of  Benjamin  Keane  (his  father)  the  bro- 
r/uirdl<;^.  "  ther,  and  only  next  of  kin  of  Mary  Keane  the 

"  intestate/*  The  nephew  had  no  interest ;  yet 
to  whom  else  could  the  grant  be  decreed  ?  the 
deceased's  brother — the  sole  next  of  kin — 
had  waived  his  right ;  and  being  resident  with- 
in the  Province,  it  could  not  pass  for  his  use 
and  benefit,  to  his  attorney. 

Per  Curiam. 
Let  the  administration  issue  in  the  terms  of 
the  motion. 

Motion  granted. 


di  ini    nRn==i=»ayyinriiiii 
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VALLANCE  V.    VALLANCE  AND  OTHERS.         ^ggg^ 


On  Motion. 


Trinity 

Term, 

Br-Day. 


William  Vallasice,  late  of  Bermondsey,  TheorigiDiiwiii 
Surrey,  died  in  October,  1814 ;  he  left  a  widow  )^X^l:^, 
and  eight  children,  the  only  persons  entitled  in  JJ^jJ^"^^ 
distribuli<Mi  in  caae  of  his  intestacy.  with  the  wiu 

In  the  beginning  of  October,  1814,  the  de-  ^STufan"" 
ceased — in  the  presence  and  hearing  of  his  JJ*^;  55J°^ 
wife;  of  one  of  bis  four  younger  children;  and  ^^^^^^^ 
of  two  other  persons-  -dictated  his  laat  will  to  tMforiifeoii 
his  medical  attendant,  who  immediately  com-  tioin^^Moa*^ 
mitted  the  same  to  writing,  and  tben  read  it  over  22t  wll*h,*j." 
to  the  deceased,  when  it  was  duly  executed.         »s  ^»^  p^^- 

By  this  will,    after  bequeathing  a  suit  of  two  other  ohn- 
mourning  to  his  eldest  mm^  he  left  the  residue  t^[^^ 
of  his  estate  and  eflSects  to  his  widow  fiwr  life,  **l**^  ^^  ■  •"• 

'   Twe  on  the 

and  upon  her  death,  in  equal  proportions,  to  his  ^^j  £<- 

!•  i_»ij  ¥T  •    ^    J  !.•     ij  change,  and  the 

four  youngs  children.  He  appointed  tm  widow  remaining  five 
and  John  Hosier  executors-  ^•""*^'^- 

Upon  the  death  of  the  testator  his  widow  de- 
livered the  will  to  Mr.  Hosier ;  but,  in  his  life- 
time, on  account  of  the  embarrassed  state  of  the 
deceased's  affairs,  no  steps  were  taken  to  prove 
it.  Mrs.  Vallance  was  now  anxious  to  take 
probate;  she  had  recently  been  informed  that 
the  sum  of  £112,  to  which  her  late  husband  was 
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entitled,  might  be  recovered ;  and  liad  applied 
to  the  Solicitor  of  the  representative  of  the  late 
Mr.  Hosier  for  the  will ;  but  it  could  not  be 
found ;  there  was  no  copy  in  existence  ;  and  the 
attesting  witnesses  were  dead. 

Upon  an  affidavit  of  these  circumstances,  a 
decree  with  intimation  had  issued  against  the 
children,  to  show  cause  why  probate  of  the  sub- 
stance of  this  will,  as  contained  in  the  affidavit, 
should  not  be  granted,  under  the  usual  limita- 
tions, to  the  lawful  relict  and  executrix.  This 
decree  was  personally  served  on  the  eldest  son ; 
it  was  also  affixed  to  the  Royal  Exchange,  as 
two  of  the  children  were  minors  and  abroad. 

A  proxy  of  consent  had  been  signed  by  all 
the  children  in  England,  except  the  eldest  son ; 
and  Phillimare  now  moved  that  probate  should 
pass  according  to  the  decree. 


Per  Curiam. 
It  would  be  dangerous  to  decree  this  probate 
merely  on  the  affidavit  of  interested  parties 
without  requiring  security ;  —  but  the  Court 
sees  no  objection  to  the  grant  of  an  administra- 
tion with  the  will,  as  contained  in  the  affidavit, 
annexed,  limited  until  the  original  is  produced ; 
provided  the  widow  gives  justifying  security. 

Limited  administration  decreed. 
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IN   THE    GOODS   OF    JAMES   THOMAS. 


1628. 
Triiiity 

On  Motion.  J?,;;^. 


James  Thomas  died  on  the  13th  of  January,  i^  „^„^  ^ 
1828;  and  left   a  widow  and  seven  children.  «»ntof  pro- 
By  a  testamentary  paper  he  appointed  his  wife  form',  of  u  no.** 
universal  legatee — sole  executrix — and  guar-  S^aS'iS', 
dian  of  his  children  during  their  minorities.  He  JSny^wch  1* 
left  no  real  estate ;  and  the  personal  property  «•*•  ••  '^  ?^^' 
did  not  exceed  £160.     Of  this  instrument,  as  tioo/wo^U- 
the  last  will  of  the  deceased,  Pickard  moved  for  ^rfid!l^'d- 

probate.  Sieror:^.'"' 

press,  from 
-r^        r^       •  bU  parties  in- 

Per  Curtam.  tonsted. 

This  paper,  in  the  deceased's  own  hand- 
writing, giving  every  thing  to  the  wife,  is  writ- 
ten on  a  small  octavo  half-sheet ;  and  begins  in 
a  formal  maimer — "This  is  the  last  will  and 
''  testament  of  me  James  Thomas  of  Topsham  : " 
it  is  signed,  has  an  attestation  clause,  but  no 
subscribing  witnesses ;  and  the  paper  concludes 
in  these  terms  — "  In  witness  whereof  I  have 
"  hereunto  set  my  hand  and  seal  this,"  &c. 
There  is,  however,  no  seal,  nor  date ;  though  it 
is  clear  that  the  deceased  intended  there  should 
be  both ;  as  well  as  that  the  paper  should  be 
witnessed:  it  therefore  is  unfinished.  An  at- 
tempt is  now  made  to  take  probate  of  this  in- 
strument simply  on  affidavits.  What  do  they 
establish?     Challis — a  neighbour  of  the  de- 
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^Q^'       ceased,  and  in  habits  of  intimacy  with  him  — 
tbinity     says  **  that  he,  some  time  about  the  end  of 
bj-dIj.     "  October,  1827,  in  speaking  with  the  deceased 
III  thTgoom  "  about  wills,  infonned  him,  that  as  he  had  no 
<>'         "  freehold  property,  there  could  be  no  occasion 
Thomas.     ''  for  any  witucsses  to  his  will :"  this  then  takes 
place  three  months  before  the  death  of  Thomas, 
and,  according  to  the  wife's  account,  before  the 
paper  was  written.    The  remainder  of  this  affi- 
darit  k  made  jointly  with  Pledge,  and  is  merely 
to  handwriting.     The  other  affidavit  is  sworn 
by  the  wife — a  party  greatly  interested :  she 
says  ^*  that  the  will  was  written  by  the  deceased 
'^  on  the  SOtfa  of  December  while  he  was  con- 
*'  fined  to  his  bed*ioom ;  that  he  gave  it  to  her 
''  to  lead^  when  she  requested  him  to  send  for 
*'  two  witnesses,  and  that  he  replied — '  Chaliis 
''  had  told  him  no  witnesses  were  required,'  that 
^^  the  deceased  then  signed  the  paper  and  put 
^'  it  into  his  desk:"  she  finrdier  says--<^'  that  on 
'^  the  day  before  he  died  he  lamented  to  her  that 
**  his  will  was  not  witnessed,  boit  trusted  irom 
^'  what  Challis  had  told  him,  that  it  would  do  as 
"  it  was." 

This  is  a  dangerous  affidanit :  the  party  is  in- 
terested; the  paper  perhaps  was  written  to 
please  the  wife ;  the  Court  cannot  esclnde  the 
children  on  her  evidence :  There  is  not  suffi- 
bient  to  satisfy  the  regular  demands  of  the 
Ckmrt,  viz.  first,  affidavits  stating  such  a  case 
as  if  proved  by  depositions  would  establish 
the  paper;  and  secondly,  consent  implied  or 
express  from    all    parties   interested :  (a)    here 

(a)  Vide   <<  In  the  goods   of  Heme/'  ante  225 ;  and  '<  Id 
**  the  goods  ot  Horrill/'  ante  25S. 
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no  consent  can  be  given  for  the  minor  chil-  i®^- 

dren ;  and  if  the  Court  were  to  grant  probate,  trinity 

the  executrix  would  give  no  security ;  and  the  bj-dI^'. 

children  would  be  entirely  at  her  mercy :  while  ^^^  t^ood» 

if  the  deceased  were  held  to  be  dead  intestate  <>' 

Jamks 

administration  might  be  granted  to  the  widow,      rwmh^ 
and  she  would  then  give  security. 

Motion  refused. 


TALBOT  V.    AHDRBW8. 


On  Motion. 


Robert  Andrews  died  in  January,  1828,  in-  Admbutrttion 
testate :  he  left  an  only  daughter,  soldy  en-  S^itor/rdc-* 
titled  to  his  personal  estate.  ^inTtaTbt 

A  decree  having  been  personally  served  upon  ""^,,J]uU5^,^ 
her,  to  show  cause  why  administration  should 
not  be  granted  to  Mr.  Tiedbot,  a  creditor ;  it  was 
discovered,  that  it  would  be  of  no  avail  for  him  to 
take  the  grant,  as  he  was  already  party  to  a  suit  in 
which  an  appearance  for  the  administrator  of  An- 
drews* estate  was  required.  In  consequence  of 
this,  an  affidavit  of  debt  was  made  by  Robert 
Kipling,  another  creditor  of  the  deceased^s  es- 
tate ;  and  Pickard  referring  to  "  Maidman  v. 
"  all  persons  in  geneTal,'*(«)  moved  for  admi- 
nistration to  be  granted,  on  the  original  decree, 
to  Mr.  Kipling. 

Motion  granted. 

(a)  1  Phin.  61.    See  alio  Law  v.  Campbell,  supdk,  p.  65. 
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1628.  IN   THE    GOODS    OF    JOHN    EDMONDS. 


Trinity 
Term, 


'^-^•y-  On  Motion. 


The  coort  wUi  Thb  dcceascd  died  on  the  4th  of  June,  1828, 
IJJLTprobiteof  *  widower — leaving  fourteen  cousins-gennan 
uimperfeetpa.  /j^q  abfoad)  his  sole  noxt  of  kin.    A  testamen- 

per  mileis  ul        ^  ^ 

pertiec  iBterett-  taiy  paper,  iu  his  own  hand-writing,  dated  the 
ing^  dtoJ"*    19&  of  April,  1828,  was  found  at  his  death :  by 

this  paper  he  had  appointed  Elizabeth  Smith, 
(his  niece  by  marriage,  and  who  resided  with 
him)  and  Isaac  Hanson — executors :  they  were 
also  the  only  legatees,  and  there  was  no  dispo- 
sition of  the  residue.  This  paper  was  signed, 
but  there  were  no  signatures  to  the  attestation 
clause. 

Curteis  moved  for  probate,  upon  the  affi- 
davits of  the  executors,  and  of  Mr.  Goddard 
— a  solicitor  —  that  the  deceased  was  igno- 
rant of  the  effect  of  an  attestation  clause ;  and 
that  he  expressed,  to  the  latest  day  of  his  life,  an 
anxiety  that  his  will  should  take  effect.  An- 
nexed to  the  affidavits  was  a  letter  from  Mr. 
Groddard  to  the  deceased,  informing  him  that, 
in  a  will  merely  of  personal  property,  subscrib- 
ing witnesses  were  not  absolutely  required. 

Per  Curiam. 
Here  is  a  slight  presumption   against  this 
paper  which  it  is  necessary  to  remove  :  the  affi- 
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davits,  however,  show  fully  that  the  deceased  i^^- 
intended  it  to  operate  without  being  attested,  trimity 
having  been  informed  that  no  witnesses  were  sy^^}, 
necessary.    But  these  affidavits  are  made  by  ,^^ — ;; 

.  _  -    -  .  -^    In  THB  Goods 

parties  mterested,  and  there  is  no  proxy  of  con-         of 
sent,  nor  notice  to  the  next  of  kin ;   and  the     ei>waLb. 
Court  cannot  depart  from  the  rule,  that  when 
application  for  a  probate  is  made  on  ex  parte 
i^davits,  all  parties  interested  must  be  con- 
senting or  cited. 

Motion  to  stand  over. 


Note. — On  the  second  session  of  Michaelmas 
term,  no  appearance  being  given  to  a  decree 
didy  served  in  respect  to  the  next  of  kin,  who 
were  abroad ;  and  a  proxy  of  consent,  from  the 
next  of  kin  who  were  in  England,  being  exhi- 
bited ;  the  Court  granted  the  probate. 

Motion  granted. 


SKEPFINOTON   t;.    WHITE. 


On  Petition. 


Lushington  and  Addams,  on  behalf  of  Sir  wwn 
I^umley  Skeffington.  gl^SS^b" 

1791,  <»B  tb« 


iJodson  and  Haggard ,  contra.  ©f  the  next 

VOL.  I.  3  a 
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1828. 


trimity         Judgment. 

B^^D^y.  Sir  John  Nicholl. 

SKsmiffiToif      ^^^^^  *®  ^  ^^'y  ^^^S  petition  gGMig  into  a  va- 

9.        riety  ^  details  and  aocompanied  foy  nnaieroiis 

— ^'      affidavits,  thcm^  afew  only  of  the  cftrcumstaiiceB 

^^mV^  and  dates  are  mflicient  for  the  decision  of  the 

IIL  A^tfliZ''*"  I^^sent  qvestmi.    The  facte  are  these : — 

gnBtwuukeB      Thomas  Huhbert  died  a  bachelor  in  Aogost 

1887.  ud^  1790,  nearly  forty  years  ago,  leaving  two  sisters 

titi^^ibSild  solely  enticed  in  distribution :  they  renounced, 

toMrtainieftfe.  and  probablv  had  very  good  reasons  for  such 

hold  propertj.  t'         .       ^  ^     \  .     . 

andgrutodat  renuuciation ;  and  m  February  1791,  admmis- 

oaVdSgS**  tration  was  decreed  to  Alexander  Hubbert,  his 

T^^^lt^  partner,  as  a  creditor.    Alexander  administered 

the  persons  in  tjje  cstato  for  slxtecu  years  tiB  bis  death  in 

possession  of  *',  ■         i  - 

sach  propertj,  1806:  and,  as  was  truly  stated,  the  sisters 
wjlis^!^.  might  then  have  come  in  and  taken  adminis- 
P^DUutt  Tf  tration  de  bonis  rum :  but  fliey  did  not ;  and  ficom 
the  next  of  kin;  that  timc  uutil  last  year,  no  further  representa- 

soch  represen-  -  .  "^    ---,  ,  ,,     -^  ^ 

uuye  held  bar-  tiou  was  takcu  out.  Thc  doceased  s  estate,  I 
oiioiiiS2)2Jf  have  every  reason  to  be  satisfied^  was  insolvent ; 
2J^*^  for  it  appears  that  the  administrator  entered 
appeired  onder  into  a  compositiou  with  the  creditors,  who  agreed 
^LJd  with  to  take  fifteen  shillings  in  the  pound.  As  an 
^*^'  additional  circumstance  it  should  also  be  re- 

membered, that  during  the  lifetime  of  Alexander 
Hubbert,  no  account  was  called  for  by  the  sis- 
ters, who  were  entitled  to  the  surplus,  if  any 
surplus  remained. 

The  deceased  was  possessed  of  some  lease- 
hold property  at  BemoiMlsey.  The  beaefioial 
interest^  in  these  leases  passed  thioiigfa  several 
hands  by  arrangements  and  mortgages  ;  but  it 
is  not  necessary  for  the  purposes  of  the  po^esent 


Skvpfinoton 
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question  to  trace  out  all  the  difiereut  transfers,  1B28. 
nor  is  this  Court  competent  to  decide  in  whom  trinity 
the  title  to  these  premises,  legal  or  equitable,  is  B^vhUj. 
rested :  but  the  property  haying  been  sold  by 
auction  a  little  timfe  ago,  the  purchaser  (under  """"'Vr 
the  difficulties  arising  from  the  modem  system  ^"*"' 
of  conveyancing)  insisted  that  it  was  necessary, 
in  order  to  mcdke  a  good  title,  that  the  deeds 
should  be  executed  by  the  personal  represen- 
tative of  Thomas  Hubbert,  who  had  died  thirty- 
seven  years  before,  in  1790 :  Alexander  Hub- 
bert, the  creditor  administrator,  having  also  been 
dead  twenty-one  years.  It  was  at  length  as- 
certained that  Sir  Lumley  Skeffington,  as  the 
son  of  one  of  the  sisters,  was  the  next  of  kin, 
and  entitled  to  the  grant  of  administration. 
Application  was  made  to  him  to  facilitate  the 
business,  either  by  taking  out  a  general,  or  a 
limited,  administration. 

Sir  Lumley,  who  was  in  distressed  circum- 
stances, referred  the  parties  to  his  attorney,  who 
expressly  stipulated  that  his  bill  should  be  paid 
by  the  sellers,  and  not  by  Sir  Lumley  Skeffing- 
ton. All  the  documents  were  laid  before  the 
attorney ;  and  a  very  long  correspondence  took 
place  between  the  two  solicitors ;  nor  am  I  com- 
petent to  decide  which  was  right,  or  which  was 
wrong;  but  considerable  difficulties  were,  as 
appears,  raised  to  this  consent.  An  account  was 
required  of  Alexander's  disbursements  and  ad- 
ministration, though  I  cannot  but  think  that 
Sir  Lumley  Skeffington's  solicitor  ought  to  have 
been  satisfied  that  the  deceased's  estate  must 
have  been  insolvent.    The  negociation,  however, 

3  a2 
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1828.  failed,  and  the  sellers  were  left  to  their  remedy. 

Trinity.  They,  accordingly,  applied  to  this  Court  for  a 

Bj^Day.  g^ant  to  their  nominee,  Mr.  White,  of  adminis- 

„    —  tration  de  bonis  non^  limited  to  these  premises  at 

SkEPFIIIGTOII  -r         fk.r  \  i^*- 

«.  Bermondsey.  In  March  1827,  the  admimstra- 
^'"^*'  tion  limited  as  prayed  was  granted.  In  De- 
cember 1B27,  the  interests  were  assigned ;  the 
deeds  were  executed ;  and  the  conveyance  was 
completed :  and  it  was  not  till  the  end  of  Hilary 
term  1828  that  a  decree  was  taken  out  against 
White  to  bring  in  this  administration ;  to  show 
cause  why  it  should  not  be  revoked,  and  a 
general  administration  granted  to  Sir  liumley 
Skeffington.  White  appeared  under  protest, 
and  stating  that,  under  the  circumstances,  he 
was  not  bound  to  bring  in  the  administration, 
prayed  to  be  dismissed  with  costs. 

Taking  all  that  has  occurred  into  my  con- 
sideration, I  think  there  is  not  sufficient  ground 
of  irregularity,  either  as  to  the  want  of  title  in 
the  parties,  or  in  the  neglect  of  citing  or  serving 
Sir  Lumley  Skeffington  with  a  process  "  to  ac- 
"  cept  or  refuse,"  to  induce  the  Court  to  take 
the  grant  out  of  Mr.  White's  hands,  and  to  de- 
cree a  general  administration  to  Sir  Lundey 
Skeffington.  I  am  of  opinion  that  the  citation 
»  under  the  circumstances  was  not  necessary; 
but  that  hq  was  barred  by  time,  by  events,  and 
by  his  own  laches. 

What  are  the  periods  to  which  the  Court 
must  look  ?  First,  at  the  original  grant :  those 
entitled  to  the  administration,  renounced  ;  and 
though  that  does  not,  in  ordinary  cases,  bar 
next  of  kin  who,  on  the  expiration  of  such  a 


White. 
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grant,  may  come  in  and  claim ;  yet  they  did  not  1828. 

apply  on  the  death  of  the  creditor  administrator,  trinity 

who  lived  sixteen  years.  It  is  not  suggested  that  b^"  aj. 

there  was  any  surplus,  or  that  the  next  of  kin  ever  ^    — 

.•^  *  SKerFINGTON 

set  up  any  interest  or  demanded  any  account :  ^  «. 
and  the  composition  with  the  creditors,  the  in- 
cumbrances on  the  estate  by  mortgage  and  by 
annuity,  besides  other  circumstances,  do  not 
leave  the  slightest  reason  to  suspect  that  there 
was  a  surplus. 

What  is  the  next  period?  The  creditor  ad- 
ministrator dies  in  1806,  and  for  twenty  years 
and  upwards,  no  application  is  made  for  a  re- 
presentation. This  lapse  of  years  is  tanta- 
mount to  a  fresh  renunciation.  Time  must 
operate  as  a  bar,  or  the  business  of  the  world 
could  not  proceed.  Looking  to  aU  these  cir- 
cumstances, I  do  think  the  Court  was  fully 
warranted  in  granting  the  limited  administra- 
tion without  citing  the  next  of  kin,  for  that 
creates  an  additional  expence.  I  do  not  enter 
into  the  circumstances  minutely — the  strong 
fact  is,  that  for  twenty  years  there  was 
no  application  for  a  de  bonis  grant :  and  after 
such  an  interval,  a  specious  title  even  would 
form  a  ground  for  a  limited  administration.  If 
it  was  now  clear  that  the  administration  had 
been  obtained  surreptitiously,  or  for  fraudulent 
purposes,  the  Court  would  have,  and  would 
exercise,  the  power  of  revoking  it :  but  the  facts 
prove  directly  the  reverse. 

Application  was  made  to  Sir  Lumley  Skef- 
fington  in  June  1826.  I  will  not  say  his  re- 
fusal was  malicious  or  vexatious,  but  it  has 
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SKBFFmaTOM 

«. 
Whiti. 


somewhat  of  that  character  and  appearance: 
the  negociation  was  broken  off,  and  his  soli- 
citor's bill  was  paid  in  September  1826.  What 
does  Sir  Lumley  Skeffington  then  do  ?  he  does 
not  take  out  administration ;  he  does  not  ^ter 
a  caveat.  It  is  said,  that  he  had  no  fands,  that 
he  was  advised  it  would  require  £l50,  that  he 
borrowed  that  sum  of  a  noble  Lord,  but  that 
another  solicitor  defrauded  him  of  it.  This 
may  be  an  excuse  for  himself,  but  it  attaches 
no  blame  or  imputation  of  fraud  on  the  other 
party.  The  administration  was  taken  out  in 
March  1827;  he  says  he  was  not  apprized 
of  it  till  July  1827— but  what  does  he  do]  he 
lies  by,  and  does  not  call  it  in  till  February 
1828.  In  the  mean  time  there  is  no  undue 
haste  on  the  other  side.  The  convejraiice  is  not 
executed  till  December  1827  ;  and  when  all  the 
deeds  and  the  letters  of  administration  have 
been  handed  over  to  the  purchasers'  solicitor, 
and  when  the  administrator  is  functus  officio^ 
then  Sir  Lumley  Skeffington  calls  in  the  admi- 
nistration, and  prays  it  may  be  revoked. 

I  do  not  think  it  necessary,  under  these  cir- 
cumstances, to  enter  into  the  question,  in  whom 
may  be  the  legal,  or  in  whom  the  equitable, 
title ;  for  I  am  yet  to  be  informed  that  whoever 
claims  it  cannot  go  into  a  Court  of  Equity  and 
there  assert  his  right.  No  step  was  taJ^en  here 
to  stop  the  administration,  and  I  cannot  now 
revoke  it,  nor  disturb  the  present  bondjide  pur- 
chasers for  a  valuable  consid^ratian.  It  is  suf- 
ficient that  there  is  no  ground  to  impute  any 
fraud,  nor  indeed  any  irregularity  in  obtaining 
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this  limited  administratioa;  the  representative 
of  the  ii^xt  of  kia  having  forborne  for  twenty 
y^ars,  and  even,  after  he  was  apprized  of  all 
the  circumstances,  haying  abstained  from  ap- 
plying, till  the  limited  administration  had  exe- 
cuted  its  purpose.  I  shall  therefore  aUow  the 
protest,  and  dismiss  Mr.  White  with  his  costs. 

Protest  sustained. 
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TALBOT   AND   OTHBBS,    BY   THBIB   GUARDIAN, 

V.    TAIiBOT. 

BidHABD  Talbot,  late  of  Portsea,  victualler, 
is  the  party  deceased.  By  his  last  will  and 
testckment,  bearing  date  the  19th  of  December, 
1812,  he  appointed  his  children  residimry  lega- 
tees, (a)    Upon  his  death,  a  caveat  on  the  part 

(a)  The  testator,  after  charging  a  certain  messuage  and  pre- 
mises with  an  annuity  of  £150  per  annum  to  his  wife,  Rebecca* 
for  life,  devised  the  same  in  these  words ;  ''unto  such  children 
''  as  1  may  leave  or  my  said  wife  be  ensient  widi  at  the  time 
' «  of  my  deoeiise,  their  heirs  and  assigns,  for  ever,  as  tenants  in 
**  common.'^  And,  after  giving  a  certain  dwelling  house  to  his 
mother  for  life;  and,  at  her  death,  to  his  brother,  and  his  heirs, 
&c.  for  ever,  thus  went  on :  "I  further  devise  all  other  my 
«  messuages,  lands,  and  hereditaments  whatsoever  unto  such 
**  children  as  I  may  leave  or  my  said  wife  be  ensient  with  at  the 
**  time  of  my  decease  their  heirs,  &c.  I  also  bequeath  all  my 
^*  household  goods,  fumiture,  &c.  to  my  wife  for  her  own  use 
^*  and  benefit,  and  £50  to  be  paid  to  her  within  one  month 
*'  after  my  decease.  I  likewise  give  £50  to  each  of  my  two 
^*  sisters,  and  the  residue  of  my  personal  estate  in  trust  to  apply 
**  the  interest  and  dividends  thereof  for  the  maintenance  and 


Mamageand 
birth  of  iMoe  is 
not  an  alMolate 
bnt  a  preranp- 
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of  the  widow,  having  been  entered  and  warned, 
it  was  alleged  on  her  behalf  that,  according  Xo 
law,  the  deceased  had  died  intestate.  An  ap- 
pearance was  then  given  for  the  deceased's 
three  daughters  (minors)  by  their  gaardian; 
and  an  allegation  on  either  side  was  offered  to 
the  Court. 

For  the  daughters  it  was  pleaded : — 

1.  That  the  deceased  died  on  the  15th  of 
November  1827,  leaving  Mary  Ann  Talbot,  his 
lawful  widow — three  daughters  and  a  son  (all 
minors)  children  by  Rebecca,  his  first  wife; 
also  leaving  by  his  vddow  (who  at  his  death 
was  pregnant)  an  infant  son. (a) 

2.  That  the  will,  dated  19th  December  1812, 
was  duly  executed. 

3.  That  on  the  24th  February  1823,  his  first 
wife  died;  and  that  on  5th  October  1824,  he 
intermarried  with  Mary  Ann  Arnold,  widow, 
who  was  possessed  of  freehold  and  personal 
property;  that  by  settlement  dated  the  4th 
October,  1824,  her  freeholds  were  put  in  trust 
for  her  to  receive,  during  life,  the  rents  and 
profits,  with  remainder  to  the  children  of  the 
intended  marriage ;  that  out  of  her  personalty, 
£800  was  to  be  raised  and,  immediately  after 
the  marriage,  paid  upon  trust  to  apply  the  in- 
terest towards  the  maintenance  and  support  of 


1 


<<  education  of  such  children  as  I  may  leave  or  my  wife  may 
'<  be  ensient  with  at  the  time,  of  my  decease  until  they  shall 
'<  severally  attain  the  age  of  21,  then  upon  trust  to  be  equsUy 
''  divided  among  them.'' 

(<i)  This  son  died  before  the  hearing  of  the  cause;  and  a 
posthumous  child  was  born. 
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her  daughter,  Ann  Arnold,  until  she  should  atr 
tain  twenty-one,  and  then  for  her  absolutely ; 
and  if  she  should  die  under  age,  the  interest  to 
the  separate  use  of  her  mother  for  life,  and  upon 
her  death  the  £800  to  be  paid  to  the  children  of 
the  intended  marriage. 

4.  That  the  deceased  at  the  time  of  executing 
his  will  was  possessed  of  freeholds  of  the  value 
of  £6700;  that  at  his  death  he  had  acquired 
freeholds  to  the  amount  of  £16,000 ;  that  there 
were  mortgages,  on  the  estate  purchased  since 
the  date  of  his  will,  to  the  amount  of  £5133, 
and  an  arrear  of  £650  for  interest ;  that  his 
simple  contract  debts  amounted  to  £2280,  and 
that  his  personalty  was  of  the  value  of  £7000. 

5.  That  on  the  29th  of  January  1827,  the 
deceased  having  agreed  for  the  purchase  of  a 
freehold  house,  declared  to  his  friend  John  Yick 
— "  I  will  tell  you,  Vick,  when  I  married  my 
^*  wife  she  had  a  certain  property  of  her  own,  I 
**  have  a  family  by  my  first  wife,  and  I  do  not 

intend  to  injure  them,  but  I  shall  buy  a  little 
estate  in  the  country  which  I  will  make 
sacred  to  my  wife  and  her  family.'' 

6.  That  the  deceased,  on  Monday,  the  12th 
November  1827,  was  thrown  from  his  horse; 
became  speechless,  and  apparently  senseless, 
and  so  continued  till  he  died  on  the  following 
Thursday ;  that  the  will  was  found  in  his  iron 
chest,  together  with  deeds,  and  other  papers 
of  importance. 

For  the  widow  it  was  pleaded : — 
1.  That  the  deceased  in  conversation  with 
Archibald  Low,  his  Solicitor,   repeatedly  told 
him,  ^*  that  he  must  make  his  will,  and  that  the 
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'^  win  he  had  made  would  not  do ;"  «id  that  in 
or  about  September  ladt>  he  made  wte  of  die 
foUowing  deelanttioB — "  I  miule  a  wiU  about 
''  16  or  17  years  ago,  (thareby  meaning  the  will 
*'  propounded  in  thia  cause)  but  thafi  wiU  not 
'^  do ;  now  I  must  have  another,  you  shall 
*'  make  it,  and  I  will  fix  an  early  day  for  the 
"  purposfe." 

2.  That  on  or  about  Saturday  pwvioua  to  his 
death,  the  deceased,  informing  his  wife  that  Mr. 
Nicholson  iutended  to  be  at  Portsea  on  the 
following  Thursday,  inquired  of  her  ''  what 
''  she  wished  settled  on  her  ;*'  and  on  her  say- 
ing ''  ^200  par  annum  in  addition  to  her 'own 
''  property,"  (of  the  annual  value  of  £200)  he 
replied,  '^  he  did  not  consider  it  too  much,"  and 
that  he  would  call  upon  his  attorney,  that  the 
will  might  be  ready  for  Mr.  Nicholson — who 
was  to  be  a  trustee. 

On  the  by-day  of  Hilary  term  these  allega- 
tions were  admitted ;  and  the  cauije  now  came 
on  for  hearing. 

Lushingtom  in  support  of  the  wiU. 

The  questioi;!  is,  whether  a  will  made  during 
the  lifetime  of  the  testator's  first  wife,  and 
after  the  birth  of  children,  is  revoked  by  a 
second  marriage,  and  by  the  birth  of  issue? 
Under  this  will,  I  apprehend,  children  by  a 
future  wife  are  not  excluded ;  and  they,  as  well 
as  the  widow,  are  provided  for  by  settlement. 
There  is  not,  then,  a  total  disposition  of  the 
{HToperty  exclusively  in  favour  of  the  children  of 
the  first  marriage.     If  the  will  be  admitted  to 
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probate,  a  question  may  then  arise  whether  the 
children  of  the  second  marriage  are  not  entitled 
to  take  under  it ;  but  whether  the  will  be  esta- 
blished or  not,  the  widow,  in  neither  case,  will 
be  ben^ted,  for  the  personalty  is  absorbed  by 
the  debts.    A  presumptive  revocation  is,  in  this 
instance,  rebutted  by  the  circumstances.    The 
declarations   show  the  deceased's  knowledge 
of  the  existi^ce  of  his    will ;    and  that    he 
would  not  injure  his  children  by  his  first  wife ; 
and  the  wife  and  issue  of  the  second  marris^ 
are  provided  for.  The  settlem^dt  of  itself  rebuts 
the  original  presumption  of  revocation;  for  it 
was    hdd    by   Lord    Mansfield    in    Brady  v. 
Cubitt(a);  and  by  Lord  Chancellor  Eldon  in 
ex  parte  Ilchester(6),  that  where  there  was  not  a 
totel  disposition  of  the  testator's  property,  the 
presumption  would  not  operate. 

PhiUmarBy  for  the  widow  and  infant,  con- 
tended, that  the  will,  primd  facie^  was  re- 
voked; that  revocation  being  founded  on  a 
change  of  circumstances  in  the  deceased ;  and 
that,  in  this  case,  the  facts  were  not  sufficient 
to  repel  the  presumption  of  law.  The  declara- 
tion to  Low  proved  (liat  the  deceased  intended 
to  make  a  new  will ;  by  the  will  in  existence 
the  widow  was  totally  unprovided  for ;  and  that, 
in  respect  to  the  settlement,  it  was  solely  of  her 
own  property,  and  which  was  secured  to  the 
fiaughter  of  her  former  marriage.  HoUway  v\ 
Clarke  (c),  Emerson  v.  Boville,  (d)  andSuUivaa  v. 
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SttUiyan,  which  is  there  cited,  all  established, 
that  this  Court  requires  some  recognition,  or 
some  act,  to  show  that  the  deceased's  intentioii 
was,  that  his  will  should  take  effect. 

Judgment. 

Sir  John  Nicholl. 
When  the  allegations  were  admitted,  the 
Court  reserved  the  whole  consideration  of  the 
question,  which  arises  on  this  will.  The  will 
was  made  by  the  testator,  then  a  married  man, 
on  the  19th  of  December  1812;  and  no  dispute 
is  raised  as  to  its  factum ;  by  it  he  provides  for 
his  wife  for  life,  gives  a  few  legacies,  and  then 
bequeaths  the  residue  of  his  real  and  personal 
property  among  his  children.  In  February  1823, 
his  wife  died,  leaving  four  children  —  three 
daughters  and  a  son :  but  there  was  no  reason 
on  her  death  to  alter  his  testamentary  disposi- 
tion, because  his  property  would  go  among  his 
children  exactly  as  he  had  intended  in  the  event 
of  his  dying  before  his  wife. 

On  the  5th  of  October,  1824,  he  married  a 
second  wife,  Mary  Ann  Arnold,  a  widow,  who 
had  a  daughter  by  her  former  husband  and  was 
also  possessed  of  property  of  her  own,  both  real 
and  personal.  Before  their  marriage  a  settle- 
ment was  entered  into,  by  which  her  real  pro- 
perty, amounting  to  about  £200  per  annum, 
was  secured  to  the  wife's  separate  use  for  life, 
and  then  to  the  issue  of  this  marriage  with 
Talbot ;  and  £800  was  settled  on  her  daughter 
by  the  first  marriage,  the  interest  to  be  applied 
to  her  maintenance,  and  the  principal   to  be 
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paid  to  her  at  the  age  of  21 ;  and  if  she  died 
tiefore  she  attained  that  age,  then  the  interest  of 
this  sum  was  to  belong  to  the  mother  for  life,  and 
on  her  death  the  principal  to  go  to  her  children 
by  Talbot :  so  that,  by  this  settlement,  provi- 
sion was  made  for  his  wife  and  the  children  by 
his  second  marriage ;  and  it  does  not  appear  to 
me  materially  to  vary  the  case^  whether  the 
provision  was  out  of  the  husband's  o>  out  of  the 
wife's  property. 

On  the  15th  of  November  1827,  Richard 
Talbot  died  leaving  his  second  wife  pregnant, 
and  also  one  child  by  her.  His  four  children  by 
his  first  marriage  likewise  survived  him.  His 
will  of  1812  he  left  in  an  uncancelled  state,  in 
his  own  possession,  in  his  iron  chest;  and 
though  he  might  talk  of  making,  he  never  had 
made,  a  new  will,  nor  taken  any  measures  for 
that  purpose.  The  question  then  is,  whether 
this  will  of  1812  was  revoked  by  his  second 
marriage,  and  by  the  birth  of  issue  ?  .  Now 
marriage  and  birtib  of  children  have  never  been 
held  to  be  an  absolute  revocation ;  never  more 
than  a  presumptive  revocation,  and  the  pre- 
sumption may,  under  all  the  circumstances,  be 
either  not  raised  or  repelled.  The  principle  is 
this,  that  marriage  and  the  birth  of  issue  create 
such  a  change  in  the  condition  of  the  deceased, 
sxtch  new  obligations  and  duties,  that  they  raise 
an  inference  that  a  testator  would  not  adhere  to 
a  will  made  previous  to  their  existence,  con- 
sidering it  an  act  of  moral  duty  to  revoke  that 
disposition,  in  order  to  make  provision  for  his 
new  wife  and  new  issue:    but,  on  the  other 
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hand,  if  there  does  not  arise  such  a  state  of  cir- 
cumstances  as  to  produce  new  duties,  if  the 
change  is  provided  for,  there  is  no  reason  to 
presume  a  revocation.  The  question,  after  all, 
is  one  of  presumed  intention — whether  to  die 
intestate,  or,  notwithstanding  the  change  of  cir- 
comatances,  to  leave  the  former  will  existing 
and  effective. 

Here  is  a  settlement  providing  for  his  second 
^fe,  and  providing  for  the  issue  of  his  second 
marriage  ;  that  settlement  must  take  effect  not- 
withstanding th^  will  and  in  exclusion  of  the 
cMldren  of  the  first  marriage,  while  the  pro- 
paiy  of  the  second  wife  must  go  to  her  own 
children ;  and  if  the  deceased  shall  be  held  to 
be  xlead  intestate,  she  and  her  children  would 
share  with  the  children  of  the  former  marriage  ; 
she,  as  widow,  would  take  one  third,  and  her 
two  children  a  third  of  the  remainder ;  that  is, 
in  addition  to  the  settlement,  they  would  take 
five  ninths  of  the  whole  between  them ;  excepting 
the  realty,  which  forms  the  greater  part  of  the 
deceased's  property,  and  would  go  to  his  eldest 
son. 

Under  these  circumstances  there  is  no  breach 
of  moral  duty — no  neglect  of  new  obligations 
in  adhering  to  the  former  will*  I  am  then  of 
opinion  that  no  presumptive  revocation  did  take 
(lace:  th6  marriage  and  issue  were  provided 
for  by  the  settlement ;  the  previous  acts  there- 
fore repel  the  presumption!  And  to  me  it 
seekns  that  this  view  is  in  no  way  altered  by 
the  pjirol  evidence.  The  deceased  might  have 
thought  of  making  a  new  will,  or  of  increasing 
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his  wife's  jointure ;  and  if  he  had  used. a  part 
of  her  property,  might  intend  to  make  her  some 
compensation ;  but  there  is  no  reason  to  sup- 
pose he  intended  to  die  intestate.  Inasmuch 
then  as  there  is  a  provision  regularly  made  for 
the  second  wife  and  her  issue,  I  am  of  opinion 
that  the  will  of  the  19th  of  December  1812  is 
valid ;  and  I  accordingly  pronounce  for  it. 
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Costs  out  of  the  estate  were  decreed. 
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iBftMitibrie.  This  was  a  suit  of  divorce  brought  by  Sir 
TT^^thT^  Jacob  Astley,  Baronet,  against  GeorgianaCaro- 
J2J^^^  line  Astley,  his  wife,  by  reason  of  her  adultery. 
Misii«d,  i»t  sw  The  parties  were  married  on  the  22nd  of 
orudn^ai-  March,  1819;  and  ciohabited  together  till  the 
iJSj^tolJr^  elopement  of  Lady  AsUey  with  Captain  Garth, 
t^^^^"^'  on  the  24th  of  July  1826- 
^UflhtiMCowt  A  libel  having  been  admitted,  an  allegation, 
pranaed  Ae  ou  the  part  of  the  wife,  charging  Sir  Jacob 
tj^lTtii  *"'  Astley  with  improper  familiarities  and  adultery 
•MoutotoMiM  with  abandoned  women,  was  also  admitted.  The 


^  ^  .   second,  third,  and  fourth  articles  of  this  allega- 
ta te  dinuiMd.  tion,  to  which  the  witnesses,  relied  upon  by  the 

Court,  deposed  were,  in  substance,  as  follows. 

2.  That  in  March  1826,  Sir  Jacob  and  Lady 
Astley  (being  resident  in  Leicester  during  the 
hunting  season)  went  in  an  open  carriage  to  the 
race-ground  to  witness  a  race,  in  which  a  horse 
of  Sir  Jacob's  was  to  run ;  that  Sir  Jacob,  leav- 
ing Lady  Astley  in  the  carriage,  walked  on 
the  course  with  Mrs.  Richardson,  Lucy  Bur- 
bidge,  Charlotte  Spawforth,    and    Mary  Ann 
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Webster,  women  of  aiiandoned  character ;  that       ^Q28- 
he  convensed  imxDodestly  with  them,  and  drew     trinity 
up  the  petticoats  of  Burbidge,  upon  which  a    i.7Ul,rioo. 
fear  was  expressed    that  Lady  Astley  would 
see  and  observe  what  passed :  that  after  Sir         V. 
Jacob  had  returned  to  Lady  Astley 's  carriage, 
he  sat  at  the  back  part  of  it,  and  kissed  his 
hand  to  the  women,  and  said  '^  Girls,  I  will  be 
with  you  at  night,  and  I  will  give  you  a  treat." 

3.  That  in  the  evening  of  the  same  day,  Sir 
^acob  introduqed  into  a  dining-room  of  the  Bell 
Inn  at  Leicester,  several  woiiien  from  the  street ; 
that  be  gave  them  spirits  and  wine,  after  which 
he  and  the  women  made  so  much  disturbance, 
and  their  conduct  towards  each  other  was  such, 
that  the  women  were  sent  out  of  the  house. 

4.  That  on  the  next  evening  Sir  Jacob,  ac- 
companied by  some  gentlemen,  went  to  Richard- 
son's ;  that  he  gave  her  money  to  procure  wine 
and  spirits  for  Burbidge,  Spawfortii,  Webster, 
and  other  women  who  were  present ;  that  he 
continued  in  company  with  these  women  for 
some  time;  that  indecent  familiarities  passed 
between  him  and  Lucy  Burbidge,  and  at  length 
they  retired  to  a  bed-room,  in  which  they  were 
alone  for  about  half  ptn  hour  (with  the  door 
locked  on  the  inside)  when  they  committed 
adultery. 

Upon  the  depositions  taken  on  these  pleas,        <# 
the  cause  was  argued  by  the  King^s  Advocate, 
PkUUmare,  and  Addams  for  Sir  Jacob  Astley ; 
and  by  Bwrndby  and  Dodsan  contr^. 

Hie  libel  was  admitted  to  be  fully  proved ; 
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and  the  only  question  raised  was,  whether  the 
evidence  on  the  allegation  was  sufficient  to 
establish  the  guilt  of  the  husband. 

Judgment. 

Dr.  Lushxngton. 

This  is  a  suit  promoted  by  Sir  Jacob  Astley, 
baronet,  against  his  wife.  Lady  Astley,  for  se- 
paration by  reason  of  her  adultery.  The  mar- 
riage of  the  parties  in  1819,  their  subsequent 
cohabitation,  and  the  birth  of  children,  are  ad- 
mitted to  be  fully  established :  nor  is  any  objec- 
tion raised  to  the  proof  of  the  adultery  with 
which  Lady  Astley  is  charged.  It  is  perfectly 
clear  that  in  July,  1826,  she  quitted  the  house 
of  her  husband  in  Grosvenor  Street,  and  eloped 
with  Captain  Garth,  with  whom  her  cohabita- 
tion is  very  distinctly  proved  and  admitted. 
There  is  no  question,  therefore,  that  Sir  Jacob 
Astley  will  be  entitled  to  the  remedy  he  prays, 
unless  the  recriminatory  allegation  of  Lady 
Astley — for  she  has  replied  to  this  suit,  not  by 
denying  her  own  adultery,  but  by  charging  her 
husband  with  a  similar  offence — is  so  proved  as 
to  call  upon  the  Court  to  dismiss  her  from  all 
further  observance  of  justice. 

It  is  unnecessary  to  consider  the  terms  upon 
which  the  parties  lived  previous  to  the  month  of 
July  1826;  there  is  nothing  sufficiently  estab- 
lished in  the  cause  to  enable  the  Court  to  form 
any  judicial  opinion  on  this  point,  anterior  to 
that  period.  In  the  beginning  of  the  year  1826, 
these  parties  went  to  Leicester ;  and  it  is,  during 
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their  residence  in  that  town,  that  Sir  Jacob 
Astley  is  accused  of  having  there  formed  a  con- 
nexion with  divers  women  of  bad  character ;  of 
resorting  to  a  house  of  ill  fame,  and  of  commit- 
ting adultery.  This  is  the  substance  of  the 
charge.  There  are  other  accusations  of  a  minor 
nature,  but  they  are  of  weight  only  as  tending  to 
corroborate  those  of  a  graver  character. 

The  evidence,  in  respect  to  these  charges,  in 
part  consists  of  the  testimony  of  Mary  Richard- 
son, who  kept  this  house  of  ill  fame,  and  of 
three  common  prostitutes.  Now  the  testimony 
of  these  witnesses  requires  the  most  vigilant  and 
accurate  examination ;  for,  independent  of  their 
character,  their  manner  of  giving  evidence, 
and  their  mutual  contradictions,  ought  to  put 
the  Court  on  its  guard  where  their  depositions 
are  not  confirmed  by  more  credible  testimony. 
There  is  throughout  their  examinations  a  mani- 
fest disregard  of  truth.  The  discrepancies  are 
numerous  and  have  been  pointed  out.  It  is 
quite  impossible  to  look  at  the  testimony  of 
Mary  Richardson  without  perceiving  that  she 
has  deposed  with  very  little  sense  of  the  obliga- 
tion of  an  oath;  and,  as  to  the  three  other 
women,  they  would  probably  be  as  filling  to 
bring  their  evidence  to  market,  as  they  were 
ready  to  ofier  their  persons  to  sale.  But  there 
is,  in  addition,  the  testimony  of  other  persons  of 
a  very  different  description,  upon  which  the 
Court  can  more  safely  rely. 

The  facts  appear  to  be  as  follows:  It  is 
proved  that  Sir  Jacob  Astley  had  asked  one  of 
his  acqus^intance,  a  witness  in  the  cause,  to  sliow 
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him  the  house  of  Mary  Richardson  ;  and  that 
he  went  there.  It  is  clear  that  nothing  criminal 
took  place  on  the  occasion  of  that  visit ;  but,  at 
the  same  time,  it  must  not  be  forgotten  that  Sir 
Jacob  Astley  was  then  perfectly  aware  of  the 
character  of  this  house.  The  next  fact  is  an 
occurrence  on  the  race^course  on  the  day  of  the 
race.  It  is  impossible  to  reconcile  all  the  evi- 
dence on  this  point ;  but  it  is  sufficiently  proved, 
that  Sir  Jacob  Astley  said  to  the  three  w<Mnen, 
to  whom  I  have  already  referred,  "  If  I  win  the 
"  race,  girls,  I  will  give  you  a  treat  to  night." 
The  evidence  also  establishes,  that  Sir  Jacob 
Astley,  while  on  the  race-ground,  hooked  up  the 
petticoats  of  a  woman  of  a  bad  character.  None 
of  these  facts  import  the  degree  of  criminality 
necessary  to  debar  the  husband  from  the  relief 
he  prays ;  yet  they  ought  not  to  be  left  out  of 
the  consideration  of  the  \Court,  because  they 
show  that,  even  at  that  time,  he  had  some  ac- 
quaintance with  these  women. 

The  decision,  howevw,  in  this  case,  must  de- 
pend on  the  occurrences  which  took  place  at 
the  house  of  Mrs.  Richcurdfion,  either  on  the 
evening  of  the  race,  or  on  the  evening  after. 
This  part  of  the  case  is  proved  by  tJiree  gentle- 
men, associates  of  Sir  Jacob  Astley;  leaving 
out  of  consideration  tite  testimony  of  the  other 
witnesses.  It  is  proved  that  Sir  Jacob  Astley 
went  to  Mrs.  Richardson's  from  a  dinner-party 
at  the  Bell  Inn ;  that  he  went  up  stairs  with  one 
of  the  women,  and  that  he  remained  alone  with 
her  at  least  a  quarter  of  an  hour.  These  facts 
are  demonstrated:  they  are  undenied  and  un- 
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deniable.  It  has  beea  urged  that  the  going  to 
this  house  was  unpremeditated  and  ^x^cidental, 
and  waB  in  order  to  protect  one  of  the  party  who 
haxl  been  assaulted.  This  may  be  possible ; 
yet  I  cannot  help  thinking  tihere  was  something 
in  the  nature  of  an  anterior  appointment  on  the 
race-course  ?  or,  if  the  visit  were  unpremeditated, 
it  would  lead  me  to  a,  conclusion  that  Sir  Jacob 
Astley  had  beea  at  this  hoi^ise  on  more  than  one 
ocoaaion,  as  asserted  in  the  evidence  of  the 
uromen.  I  am  not,  however,  disposed  to  con- 
clude positively,  either  ^at  this  visit  was  in 
pursuance  ol  an  actual  engagement,  or  that  it 
was  accidental.  I  take  the  fact  as  I  find  it  ;— 
that  Sir  Jacob  Astley  was  there,  and  remained 
alone  in  a  room  with  a  woman  of  nptorious  cha- 
racter for  a  considerable  space  of  time,  as  al- 
ready stated:  and  on  this  state  of  facts  the 
questions  are ;  first,  whether  or  not  a  legal  pre- 
sumption of  the  commission  of  adultery  arises  ; 
and  secondly,  supposing  that  it  does  arise, 
whether  it  is  sufficient  to  bar  the  husband  of  the 
remedy  he  now  seeks  ? 

It  cannot  be  denied  that  Sir  Jacob  Astley 
could  not  have  a  more  ample  opportunity  of 
c^ipQiittiiig  an  act  of  adultery  than  at  a  house 
of  iU  fam^,  V^  alone,  at  least  for  a  quarter  of 
^n  hour,  ip  a  room  with  a  common  prostitute. 

If  these  facts  are  not  sufficient  to  raise  a  pre- 
sumption pf  adultery,  what  facts  wpuld  be  suffi- 
cient ?  All  the  probabilities  unite  ix\  this  con- 
clusion, that  Sir  Jacob  Astley  would  not  have 
piqued  himself  in  this  situation  except  for  a  cri- 
minal purpose.  But  even  if  the  conviction  of 
the  Court  did  not  lead  it  to  that  inference,  there 
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1828.       are  authorities  which  bind  It  to  conclude  that, 
T„„„      in  such  circumstances,  adultery  has  been  com- 
Term.       mitted      In  Eliot  v.  Eliot,  mentioned  by  Lord 
ut  s«.i...    g^^^^jj  j^  Williams'  case,  (a)  it  was  held,  "  that 
*"""      "  a  woman  going  to  a  brothel  with  a  man,  fbr- 
AsTwy.      ,.  jjjgi^ed  conclusive  proof  of  adultery."    Now, 
A  lovried  mu   •£  ^  mamcd  man  goes  to  a  brothel,  he  being  per- 
tw?ki««iS"it  fectly  aware  of  the  nature  of  the  house,  I  will 
;:«dLcri"pUo^!  not  say  that  it  does  not  supply  an  equal  pre- 
tr.f'2tr  sumption  of  guilt  as  in  the  case  of  a  woman; 
Dcceuwftob.  Ij^j  supposing  the  Court  not  mclmed  to  pusA 
«r;!;:^.V/'  this  presumption  so  far  as  to  hold  the  proof  con- 
''*■"*      .     elusive,  still  it  cannot  be  denied  that  such  con- 
duct furnishes  a  violent  suspicion  —  a  suspicion 
that  must  be  rebutted,  if  rebutted  it  can  be  at 
all,  by  the  very  best  evidence. 

Now  what  is  the  evidence  to  rebut  the  suspi- 
cion in  the  present  case?  As  to  the  testimony 
of  Lucy  Burbidge,  with  whom  Sir  Jacob  Astley 
was  shut  up,  it  is  impossible  that  the  Court  can 
give  any  credit  to  her  denial :  she  is  a  witness 
not  to  be  listened  to ;  and  in  respect  to  the  opi- 
nion of  the  three  gentlemen,  who  were  also  in 
this  house  at  the  time,  that  no  act  of  adultery 
was  committed,  it  is,  I  apprehend,  the  duty  of 
the  Court  to  draw  its  own  conclusions,  and  not 
allow  itself  to  be  led  away  by  the  abstinence  of 
the  witnesses.  In  Elwes  v.  Elwes,  (b)  Lord 
Stowell  said :  "  If  the  facts  are  of  such  a  nature 
"  as  justifiably,  and  almost  necessarily,  lead  to 
"  a  conclusion  of  guilt,  the  scepticism  of  a  wit- 

(o)  1  Consistory  Reports,  302.     See  also  Popkin  v.  Popkin, 
infri,  (Supplement)  765,  notis. 
(*)  1  Consistory  Reports,  278. 
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ness,  even  if  it  really  exists,  signifies  nothing.       182B. 

The  Court,  representing  the  law,  draws  that      trinity 
"  inference  to  which  the  proximate  acts  un-     iJles-ion. 
**  avoidably  lead ;  and  therefore  if  the  witnesses,    .    — 
'^  even  in  this  case,  hesitated  and  paused  about  p. 

'^  drawing  that  conclusion,  I  should  not  conceive 
"  myself,  in  any  degree,  limited  by  their  hesita- 
"  tion."  To  this  opinion  I  entirely  accede ;  and 
it  does  appear  to  me  that  the  circumstances  of  \ 
this  case  raise  so  strong  a  suspicion  of  adultery, 
that  it  is  scarcely  possible  to  be  rebutted  by  any 
evidence ;  but,  manifestly,  not  by  the  evidence 
before  the  Court.  And  when  I  consider  that 
Sir  Jacob  Astley  is  the  party  proceeding  against 
his  wife  for  a  divorce,  and  that  this  matter  is 
merjely  recriminatory,  and  set  up  to  bar  his  re- 
medy, I  also  feel  myself  bound  by  the  reference,  slighter  mu 
in  the  argument,  to  the  case  of  Lord  and  Lady  JJj}{  ^^^^ 
Leicester  ;(a)  "  that  where  adultery  is  pleaded  origioaiswt. 
'^  by  way  of  recrimination,  and  as  a  bar,  it  is 
**  not  necessary  to  prove,  such  strong  facts,  as 
"  are  required  to  convict  the  other  party."  It 
was  said,  this  is  a  loose  doctrine ;  I  will  not  stop 
to  consider  it,  but  shall  pass  it  with  this  observ- 
ation ;  that  the  doctrine  has  received  the  sanc- 
tion of  Lord  Stowell,  and  is  binding  on  this 
Court.  I  am,  then,  of  opinion,  that  the  charge 
against  Sir  Jacob  Astley  is  sufficiently  estab- 
lished. If,  however,  he  is  really  innocent,  I  can 
only  regret  that  he  has  voluntarily  exposed  him- 
self to  such  an  accusation ;  but  if  a  man  will 


(d)  Cited  in  Forster  v.  Forster,  1  Consist.  Rep.  163.  See 
also  Durant  r.  Ditrant,  inM,  (Supplement)  738.  D'Aguilar  r. 
D'Aguilsur,  ibid.  773,  and  Beeby  t.  Beeby,  ibid.  780. 
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Trinity  Astley  is  proved  to  have  done,  whether  he  be 

isiseuion.  ^^^^Y  ^^  innoceiit,  every  court  of  justice  must, 

, —  I  think,  come  to  the  same  conclusion  to  which 

Astley  '  ,  . 

».         I  have  arrived  iti  this  case. 
—^'         The  only  remaihihg  question  is,  whether,  as 
fd'oSi^ol  there  is  no  proof  of  further  adultery,  the  bus- 
cient  to  bar  the  ^aud  is  dcban'od  by  this  single  act  fipom  the 

btttband'ire-  i       « 

medy.       »      rcmcdy  ne  seefcs  f 

Many  arguments  have  befen  urg^  as  to  the 
hardship  that  Sir  Jacob  Ai^ey  will  incur  from 
the  refusal  of  a  sentence  of  separation :  but  this 
is  an  inconvenience  whitfa  he  has  brought  upon 
himself,  and  which  the  law  imposes  upon  him. 
Similar  arguments  were  also  stron^y  urged  ih 
the  case  of  Proctor  v.  Proctor,  but  wer^  over- 
ruled, (a)  It  is  also  to  he  remembered,  that  the 
wife  will  equally  suffcfr  inconvenience,  if  a  sen- 
tence be  given  against  her,  ahd  she  be  turned 
loose  upon  the  world. 

Now,  in  support  of  the  argument  that  one 
act  of  frailty  is  not  suffit^ient  to  bar  a  husband 
of  his  remedy,  only  one  case  has  been  cited, 
viz.  Naylor  v.  Naylor.  (b)  I  have  obtained  a 
note  of  that  case,  and  i^hce  it  is  desirable  tiiat 
misappreliension  should  tiot  exist  as  to  the 'doc- 
trine there  held,  nor  ats  to  the  opinion  t)f  the 
judge,  I  will  read  that  note.  Dr.  Bettesworth, 
who  then  presided  in  this  Court,  said:  "This 
"  is  a  cause  of  restitution  of  conjugal  rights 
*'  brought  by  the  wife  against  i!he  husband :  in 
"  bar  he  pleads    adultery:    she   recriminates. 

(a)  2  CoDsifitoiy  Reports,  396—6. 

(6)  ConsUtory ,  1777.  Trm.  term,  ^th  Bess. 
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"  There  are  no  less  than  thirteen  whuesses  to 
"  prove  the  adultery  of  the  wife.  She  has  not 
'*  only  cwnmitted  the  crime  of  adnltery,  but  a  , 
"  aeries  of  adultery  is  proved,  so  that  of  her 
"  ^ilt  there  cannot  be  a  doubt.  On  the  other 
*'  side,  the  counsel  rely  that  they  have  made  full 
"  proof  of  adultery  by  the  husband  ;  and  that 
"  according  to  the  lav  of  the  Ecdesiastical  Court, 
"  if  they  have  ftiUy  eataWished  his  guilt,  that 
"  will  prevent  his  obtaining  the  effect  of  his 
"  prayer.  But  here  is  oiily  a  single  witness  to 
'*  a  feet,  and  all  ev-cumsttatees  are  agahist  her; 
"  it  would  not,  therefore,  be  sufficient  even  if 
"  her  evideace  were  without  exception.  She 
"  then  being  a  single  witness  must  be  laid  out 
"  of  the  case.  It  might  be  a  question  if  a  wife 
"  left  her  husband  and  lived  many  years  from 
"  him,  and  in  a  course  of  adultery,  whether,  if 
"  the  husband  ia  one  frul  moment  should  be 
"  faulty,  it  would  be  a  eompensatio  trimmis  ? 
"  The  words  imply,  *  You  have  been  as  guilty 
"  as  I  have  been : '  but  in  this  case  it  is  not 
"  neceSBaiy  to  consider;  for  two  persons  have 
"■deposed  in  a  way  ncft  to  be  relied  npou  ;  and 
^  Mrs.  Naylor  faces  bribed  witnesses  —a  circmn- 
"  stance  ^one  sufficient  to  repel  tiieir  credit." 

In  this  case  then  of  Naylor,  the  learned  Judge 
stated  iSiat  rt  iraght  be  a  q-oestion  whether,  when 
a  wife  left  her  husband,  and  lived  in  a  long 
course  of  adultery,  it  would  afford  a  compensatio 
crimnii,  and  whether  a  husband  ought  to  suffer 
for  one  frail  -aet  ?  h«t  it  wiH  he  observed,  that 
the  case  itself  was  decided  on  a  totally  different 
groiind ;  the  learned  Judge  decided  there  was 
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no  proof  of  adultery ;  he  merely  put  au  hypothe- 
tical case,  which  is  materially  distinguished  from 
the  one  before  me.     In  that  hypothetical  case 
the  wife  was  supposed  to  have  quitted  her  hus- 
band, and  lived  for  several  years  in  adultery  ; 
now  here,  the  wife  had  not  quitted  her  husband, 
and  continued  in  adultery  previous  to  his  guilt : 
on  the  contrary,  the  husband  is  charged  with 
adultery  anterior  to  the  separation,  and  to  her 
cjriminality.     The  cases,  therefore,   are   quite 
separate  and  distinct ;  but  at  the  same  time  I 
must  be  permitted  to  say  on  the  authority  of 
Proctor  V.  Proctor,  a  case  to  which  I  have  al- 
ready referred,  that  a  compensatio  criminwn  is 
effected  by  the  guilt  of  both  parties,  (a)     But 
the  present  case  does  not  alone  depend  upon 
an  act  of  adultery  committed  in  one  frail  mo* 
ment ;  for,  here,  it  is  distinctly  proved  that,  on 
one  previous  occasion  at  least,  he  had  gone  to 
this  brothel,  .  and  that  he  had  taken  liberties 
with  these  women,  and  with  other  abandoned 
females. 

I,  therefore,  come  to  this  decision,  that  the 
conduct  of  Sir  Jacob  Astley  bars  him  of  the 
remedy  he  prays,  and  that  Lady  Astley  be  dis- 
missed from  this  suit. 


(a)  See  Beeby  v.  Beeby,  inhk,  (Supplement)  789. 
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This  was  a  suit  of  nullity  by  reason  of  the  inasaitofnau 
man's  impotency.  The  de  facto  marriage  took  Sai^Z^oJ 
place  in  April  1815,  the  man  being  of  the  age  {^^"/j'J^J'" 
of  forty -one  ;  the  woman,  seventeen.  yem  after  bm. 

A  month  after  marriage,  the  man  took  to  a  woman  to  **** 
separate  bed:  afterwards  from  October  1815  to  JJ^TSJ^""* 
the  spring  of  1816  she  resided  with  her  father;  «•»?*•<*  '»/'"» 

-^         ^^  two  MToral  COB- 

and  the  man,  though  generally  absent  on  mili-  feasions  bj  the 
tary  duties,  occasionally  slept  in  the  same  bed,  m'^Iij  to  two 
but  from  the  spring  till  October  of  1816,  he  ab-  "e!^*f  jj^t^ 
stained  altogether  from  cohabitation :  and  then'p"**'*^****"* 

^  ,  ,        ,  woman  a  health 

the  parties  again  lived  together  as  man  and  wife  bad  •afferod ; 
for  two  months,  after  which  he  volunteered  to  {JSrSt^fe^hl 
St.  Helena.     He  returned   in   1819;  but  con-  J^^^^to**^ 
cealed  his  return  from  the  other  party  for  three  Franco,  and  ro- 
weeks ;  but  there  was  regular  matrimonial  coha-  •Lgioai°ex^? 
bitation,  with  slight  intervals,  from  that  time  SJl^"'.''*'^'"'^" 
till  April  1823.    At  that  time  her  health  having 
greatly  suffered,  she  by  the  advice  of  her  medi- 
cal man  took   to  sleep  separately,  and  never 
afterwards   returned    to    Mr.  Wyboum's    bed. 
About  May,  1826,  they  finally  parted,  and  to- 
wards the  close  of  that  year  this  suit  was  insti- 
tuted.    A  medical  certificate  fully  proved  that 
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the  marriage  had  never  been  consummated,  and 
that  though  virgo  intucta^  she  was  apta  viro. 
The  man  had  been  personally  served  with  a 
monition  at  Cassel,  in  France,  to  submit  him- 
to  medical  inspection,  but  had  not  obeyed  the 
process. 

The   King's  Advocate  and  Nicholl^   for  the 
woman. 

PhiUimere  and  Piekard  centr^. 


Judgment. 

Dr.  Lushinoton. 

In  this  case,  a  de  faeto  marriage  was  cele- 
brated in  August  1816,  and  the  parties  con- 
tinued to  cohabit  together  at  intervals,  m  man 
and  wife,  till  the  spring  of  1823,  iiirhen,  as  ap- 
pears by  the  evidence  of  Mr.  Parkin,  a  medical 
man,  they  ceased  by  his  advice  to  occupy  the 
same  bed,  in  consequence  of  her  health  having 
suffered.  They,  however,  lived  under  the  same 
roof  till  May  1826,  when  Mr.  Wyboum  quitted 
the  country. 

The  Court  has  been  put  upon  its  guard 
against  collusion.  I  am  well  aware  that  the 
Court  should  be  veiy  cautious,  if  collusion 
could  reasonably  be  suspected ;  but  there  is  no 
circumstance  in  this  case  to  lead  me  to  imagine 
that  any  diing  of  the  sort  exists.  I  cannot  pre- 
sume collusion,  without  something  to  raise  such 
a  presumption.  The  question  then  is,  whether 
the  evidence  is  sufficient ;  whether  there  is  an 
absence  of  what  is  essential  to  the  final  adjudi- 
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cation  of  the  cause.    I  am  of  opinion  that  there 
is  satisfactory  evidence  that  the  cohabitation 
lasted  considerably  longer  than  vfhst  the  law 
generally  requires ;  much  more  than  three  years. 
The  ground  of  the  separation  is  not  to  be  laid 
out  of  the  case ;  it  is  part  of  the  res  gBst€e.  Now, 
that  it  arose  in  consequence  of  the  loss  of 
health,  and  from  her  sufferings,  appears  from 
the  evidence  of  Mr.  Parkin :  he  says  "  that 
'*  about  six  or  eight  months  after  Christmas 
**  1822,  they,  by  deponent's  advice,  ceased  to 
'*  occupy  the  same  bed:  it  was,  on  her  account, 
''  and  in  consequence  of  her  health  having  suf- 
'*  fered,  that  the  deponent  gave  this  advice." 
Again  on  the  14th  article,  he  says  ''  he  was  at- 
''  tending  Mrs.  Wy bourn  professionally  in  J 823, 
and  having  ascertained  the  cause  of  the  de- 
plorable state  in  which  she  was,  the  deponent 
'^  advised  i^e  should  withdraw  from  the  bed  of 
"  her  husband." 

The  Court  c^ays  requires  a  certificate  of  me- 
dical persons  as  to  the  state  and  condition  of 
the  woman.  In  the  present  case  that  certificate 
has  been  given  by  Mr.  Parkin,  who  appears  to 
be  a  surgeon  of  eminence,  and  by  Mr.  Blagden, 
who  undoubtedly  is.  It  has  been  argued,  that 
the  test  on  which  the  certificate  is  framed  is  too 
vague  and  uncertain ;  that  the  Court  cannot 
rely  on  it.  Now  the  pKsent  certificate  is  ac- 
cording to  the  practice  invariably  adopted — 
not  to  give  reasons ;  and  I  should  be  extremely 
reluctant  to  depart  from  that  practice.  In  liie 
first  place  it  is  a  received  maxim  ''  cuilibet  m 
''  arte  suA  credendum  est.''  Secondly,  if  the 
grounds  were  given,  how  OMildthe  Court  cimoq- 
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prehend  the  reasons,  and  decide  between  con- 
flicting opinions  ?  besides,  the  introduction  of  the 
grounds  would  lead  the  Court  into  minute  in- 
quiries about  matters,  the  discussion  of  which 
the  Court  would  be  most  anxious  to  avoid  un- 
less It  were  imperatively  called  upon  to  pursue 
the  investigation.     Here  are  the  very  strongest 
grounds  to  presume  the  impotency  of  the  man. 
If  the  parties  lay  together  in  one  bed  for  so 
many  years,  of  such  ages,  and  the  woman  is 
certified  to  remain  virgo  intacta  there  cannot  be 
a  stronger  presumption  that  impotency  existed, 
and  that  it  was  incurable.    Such  a  lapse  of  time 
satisfies  the  Court  that  in  all  human  probability 
he  was  incapable  of  consummating  the  de  facto 
marriage :  but  this  is  not  left  to  inference  from 
these  facts  only;  for  two  direct  admissions  by 
him  to  two  different  surgeons  are  proved.    I 
never  can  think  that  these  lead  to  any  thing 
but  a  direct  acknowledgment  of  his  incapacity. 
The  first  of  these  admissions  was  made  pre- 
vious to  his  departure  for  St.  Helena  in  181 6^ 
''  that  he  was  then  incapable  of  performing 
'^  marriage  rites :"  and  the  second  confession 
was  in  1823  *'  that  he  was  impotent;  that  when- 
**  ever  he  had  made  the  attempt  to  have  con- 
"  nexion  with  his  wife  he  had  failed."    These 
confessions  were  made  at  periods  so  long  an- 
terior to  the  institution  of  this  suit,  that  there 
could  have  been  no  inducement  to  fabrication. 

It  is  said,  that  the  law  requires  that  the 
party's  answers  should  be  given  in,  or  that  he 
should  submit  his  person  to  medical  inspection. 
If  this  were  the  true  rule,  the  man  would  only 
have  to  withdraw  out  of  the  reach  of  the  process 
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of  the  Court,  and  thus  defeat  th^  ends  of  justice, 
and  defraud  the  woman  of  her  remedy.  The 
law  never  imposed  such  difficulties  upon  any 
Court,  (a) 

It  being  perfectly  clear  that  the  monition  was 
personally  served,  and  that  the  party  conse- 
quently has  had  fair  notice  of  these  proceed- 
ings, he  surely  would  have  come  forward  and 
rebutted  the  charge,  if  he  had  had  the  power. 
The  Court  however  cannot  refrain  from  going 
still  further  in  this  case  ;  for  suppose  the  party 
had  appeared,  and  the  certificate  from  his  in- 
spectors had  been  couched  in  the  same  terms 
as  in  Greenstreet  i;.  Cumyns,  (ft)  which  rather 
supported  his  capacity  than  proved  his  impo- 
tency ;  even  in  that  case,  the  Court  would  not 
go  the  length  of  saying  that  the  woman's 
remedy  would  have  been  baited. 

In  this  case  I  am  satisfied  there  is  no  collu- 
sion, and  that  there  is  as  much  evidence  as  the 
law  requires ;  and  I  therefore  pronouncie  the  libel 
fully  proved,  that  the  lady  is  entitled  to  the 
sentence  she  prays,  and  that  the  defendant 
must  be  condemned  in  the  costs  of  this  suit. 
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(a)  '*  Quamvis  utroque  conjuge  fatente  impedimentum,  ac 
triennio  lapso,  sanum  consilium  sit  facere  conjuges  inspici ;  at  id 
non  est  necessarium."  Sanchez  de  Matrimonio.  Lib.  li  disp. 
108.  No.  6. 

(6)  Consistory  Reports,  332.  S.  C.  2  Phill.  10. 
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NORTH    AND    LITTI^E    V.    DICK80N 


ProTOoatioB  is 
BO  defeooe  to  a 
crimiBal  f  ait  for 
brawliag  ia  a 
oharcb  at  a  Tes- 
trj  neetiog. 
Ob  proof  of  the 
offeoce,  tbo  de- 
foBdaat  so«- 
peaded  for  a 
fortaight  ch  m- 
gnsam  tdttim, 
and  ooodemned 
IB  ooata. 


Judgment. 
Dr.  JLuiisiiNO^ON. 

Thi8  is  a  cause  of  office  brought  by  the 
Churchwardens  of  the  hamlet  of  Mile  End,  Old 
Town,  in  the  parish. of  St.  Dunstan,  Stepney, 
against  Robeirt  Cjickson  of  the  said  hamlet, ''  for 
''  quarrelling  chiding  and  Inrawling  by  words, 
"  and  for  creating  a  riot  aiid  disturbance  in  the 
"  parish  church."  Three  witnesses  have  been 
examined,  on  the  part  of  the  promoters,  and 
thdr  testimony  fiilly  establishes  the  charge. 

The  first  says  he  was  precept  at  the  vestiy- 
meeting,  when  ''  Dickson  called  out  to  little 
'^  (who  was  chsdrman)  in  a  loud  Toice  and 
*  angry  and  passionate  manner,  *  why  do  you 
"  not  call  that  wretch  to  order ;'  and  upon  Hall 
''  inquiring  of  the  chairman  who  Dickson  meant 

to  call   '  wretch,'  Dkkson,  in  a  ;9tiU  more 

angry  and  passionate  manner,  called  out  very 
"  loud,  *  I  mean  you,  you  wretch.  Bob  Hall ;'  at 
^^  the  same  time  pointing  with  his  hand  to  Hall, 
''  and  added  *  now  bring  your  action  as  soon  as 
**  you  like.'  Deponent  says  that  in  conse- 
*'  quence  of  Dickson's  behaviour,  the  business 
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**  of  the  meetiag  was  for  a  time  entirely  sus- 
"  pended." 

Now  this  witness  is  corroborated  by  tlie  evi- 
dence of  the  two  other  persons  who  have  been 
examined.  By  way  of  defence,  an  allegation 
has  been  given  in,  charging  Little,  one  of  the 
Churchwardens  promoting  this  suit,  with  being 
in  a  state  of  intoxication,  and  with  addressing 
Dickson  in  a  boisterous  and  insulting  manner, 
on  the  occasion ;  and  by  way  of  further  defence, 
it  is  alleged  that  some  provocation  was  given  to 
the  defendant  by  a  person  named  Robert  Hall ; 
and  some  provocation  from  Hall  is  proved :  but 
there  is  no  satisfactory  evidence  to  support  the 
imputation  against  Little.(a)  Such  provocation, 
however,  would  not  justify  the  defendant's  con- 
duct. It  must  be  understood  that  people  who 
go  into  a  church,  whether  for  the  purpose  of 
attending  divine  service,  or  of  being  present  at . 
a  vestry,  must  keep  themselves  under  restraint, 
and  not  depart  from  that  decorum  which  should 
always  be  preserved  within  consecrated  walls. 

It  is  clear  that  Dickson  has  outraged  the  sanc- 
tity of  the  place.  I  must  observe  at  the  same 
time,  that  had  Hall  been  guilty  of  similar  mis- 
conduct, I  trust  the  Churchwardens  would  have 
proceeded  against  him.  Churchwardens  must 
deal  out  impartial  justice  between  the  two 
parties.    I  do  not  say  that  they  have  acted 
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(a)  A  responsive  allegation,  denying  the  charges,  was  ad- 
mitted.   The  cause,  at  the  hearing,  was  undefended. 

VOL.   I.  3  C 
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1828.  improperly  in  this  instance,  but  there  is  proof 

^;^^7  that  diis  parish  is  divided  into  two  parties. 

22i^Tui  ^^^  sentence  of  the  Court  is,  that  the  defend- 

—  '  ant  shall  be  eruspended  ab  ingressu  ecclesuB  for 

^hmLz^  one  fortnight,  to  be  computed  from  Sunday,  the 

DicKftoN.  ^^^  instant,  and  be  condemned  in  the  costs  of 
this  suit. 
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DURANT   V.    DURANT.  (a) 

This  was  a  suit  for  divorce,  ^  mensd  et  tharoj 
brought  by  the  wife  against  her  husband  by  rea- 
son of  his  adultery.  The  facts  of  the  case  are 
fully  detailed  in  the  judgment ;  and  it  is  unneces- 
sary to  state  more  than  that  it  was  admitted  that 
the  adultery  of  the  husband  was  fully  proved ; 
and  that  on  this  fact  coming  to  the  knowledge  of 
the  wife  she,  on  two  occasions,  separated  her- 
self from  her  husband,  but  afterwards  returned 
to  cohabitation ;  first,  on  a  promise  of  future 
good  conduct ;  and,  secondly,  from  want  of 
means  of  subsistence  when  near  her  confine- 
ment. The  husband  afterwards  accused  her  of 
adultery,  and  turned  her  out  of  his  house.  Fur- 
ther acts  of  adultery  on  his  part,  subsequent  to 
her  return  to  cohabitation,  and  also  subsequent 
to  his  having  forced  her  to  leave  his  house,  were 
alleged.  No  charge  was  brought  forward  in 
plea  against  the  wife :  and  the  questions  of  fact 
principally  were,  whether  the  later  acts  of  adtd- 
tery  were  established ;  and  whether  the  wife,  at 
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(a)  Vide  suprk,  p.  628. 
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Arches      earlier  acts  of  adultery  ? 

Court, 
Easter 

^^-  In  the  course  of  the  argument,    the  Court 

DuRANT      read  the  following  note  of 

9, 
Do  RANT. 

WORSLEY   V.    WORSLEY. 

coiwistory,  "  I^  this  casc  scvcral  facts   of  cruelty  and 

Tern  sd^s-    "  adultcry  were  charged  by  the  wife  in  an  alle- 
sion.  <«  gation  offered  by  her,  which  were  laid  to  have 

ooodoMTsdou  **  been  committed  some  years  ago ;  since  that, 
^^'  "  there  had  been  a  reconciliation  between  the 

'^  husband  and  wife ;  and  since  that  reconcilia- 
*^  tion  he  was  charged  in  this  allegation  with 
*'  fresh  acts  of  cruelty,  but  with  no  new  acts  of 
"  adultery. 

'*  Dr.  Cotterelly  for  the  husband,  said,  that  as 
'^  he  was  charged  with  fresh  acts  of  cruelty 
**  since  the  reconciliation,  they  would  indeed 
"  revive  the  former  acts  of  cruelty  before  the 
'^  reconciliation,  but  since  no  adultery  was 
**  pretended,  the  former  acts  of  that  kind  did 
*'  not  come  within  the  rule,  therefore  all  the 
'*  articles  of  the  allegation  relating  to  the  adul- 
^*  tery  were  irrelevant,  and  ought  to  be  struck 
"  out. 

The  Court  {Dr.  Henchman)  held  clearly  that 
**  the  new  acts  of  cruelty  would  revive  the 
•*  whole,  as  well  the  acts  of  adultery  that 
"  were  committed  before  the  reconciliation 
**  (though  there  were  no  new  acts  of  that  kind), 
'*  as  also  the  acts  of  cruelty,  and  that  the  wife 
*^  was  now  as  much  at  liberty  to  charge  her 
"  husband  with  those  former  acts  of  adultery, 
"  notwithstanding    the    reconciliation,    as    she 
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**  would  have  been  if  there  bad  beea  no  recon- 
**  ciliation  at  all."  (a) 


:^yt; 


After  reading  this  case»  the  Court  said :— * 
I  wish  to  hear  a  full  argument  on  the  doctrine 
of  Condonation ;  its  principles,  and  the  autho-^ 
rities  respecting  it.  What  takes  off  its  effectSi 
and  revives  a  former  charge  ?  Will  any  offence^ 
short  of  subsequent  adultery,  namely,  an  ap- 
proach to  adultery,  set  aside  condonation  as  a 
bar?  Will  solicitation  of  chastity  have  that  effect? 
Must  the  injury  be  ejtisdem  generis  ?  Will  cruelty 
revive  adultery  ?  If  so,  will  any  thing  short  of 
what  would  substantively  and  separately  estab-* 
lish  a  case  of  cruelty?  Will  an  unfounded 
charge  of  adultery,  of  which  there  is  not  a  tittle 
of  proof,  against  a  mother  with  twelve  living 
children,  and  an  unjust  dismissal  of  the  wife  from 
her  husband's  house,  be  sufficient  to  revive  con- 
doned adultery?  Can  condcmation  be  set  up 
to  an  effectual  bar  without  being  pleaded  ? 

[The  arguments  on  the  facts  of  the  case  have 
been  omitted ;  and  those  only  which  apply  to 
these  questions  inserted.] 

Lushington  and  Dodson  for  Mr.  Durant. 

We  do  not  find  that  the  questions  put  by  the 
Court  have  received  judicial  consideration. 

1.  Whether  condonation  is  necessary  to  be 
pleaded  ?  It  is  not  absolutely  necessary,  but 
it  may  be  convenient  and  proper;  because 
othervnse,  as  the  party  applying  for  a  divorce 

(a)  See  some  further  information  on  the  case  of  Worsley  «• 
Worsley,  pos/,  p.  762. 
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should  have  a  knowledge  of  the  defence,  we  ad- 
mit the  party  would  be  at  liberty  to  plead  after 
pubUcation,  or  the  Court  ex  officio  might  order 
further  propfs.  Elwes  t;.  Elwes.  (a)  That  condo- 
nation ought  to  be  pleaded  may  perhaps  rather 
be  inferred  from  Oughton.(d)     But  this  is  on 
the  general  ground,  that  there  should  be  notice  of 
the  intended  defence ;    but  that  reason  does 
not  hold  here,  because  the  wife  herself  pleads 
condonation ;   '^  (jpii  ponit  faUtur^      Neither 
Ayliffe  nor  Sanchez  lay  down  that  it  is  neces- 
sary to  plead  condonation*      If  on  cross-ex- 
amination it   appeared  clearly  that  there  had 
been  subsequent  cohabitation,  the  Court  would 
allow  the  other  party,  at  any   period  of  the 
cause,  to  deny  condonation. 

2.  Condonation  is  where  a  husband  or  wife, 
cognisant  of  the  adultery  of  the  other,  is  rolun- 
tarily  reconciled.  Ayliffe's  Parergon,  226.  In 
that  case  the  party  is  barred  from  complaint. 
Mere  residence  in  the  house  without  actual 
conjugal  cohabitation  is  no  condonation.  '*  Si 
enim,"  says  Sanchez,  *'  essent  in  eadem  domo 
non  se  alloquentes,  divisique  4  mensA  et  lecto, 
non  censeretur  condonatum  adulterium.*'  (c) 
But  here  there  is  no  doubt  of  conjugal  cohabi- 
tation. 

3.  A  repetition  of  the  same  injury,  no  doubt, 
revives  condoned  adultery ;  and  we  admit  that 
something  short  of  it  may  possibly  have  that 
effect ;  as  for  instance,  solicitation  of  chastity, 

(a)  1  Consistory  Reports,  292. 

(6)  "  Si  pars  rea  allegaverit  et  probavent  partem  agentem, 
**  ante  litem  iostitutam,  habuisse  notitiam  saltern  probabilem 
*'  criminis  libellati/'  &c.— Oughton,  tit  214.  s.  2. 

(c)  Sanchez  de  Matrimonio,  lib.  10.  disp.  14.  s.  17. 


SUPPLEMENT. 


737 


or  whatever  indeed  would  bar  a  husband  from 
complaining  of  his  wife's  adultery  :  but  it  must 
be  an  offence  ejusdem  generis :  and  if  that  be  so^ 
the  proof  here  is  of  adultery  or  of  nothing. 
The  only  reported  case  in  which  the  doctrine  of 
revival  was  discussed  is  D'Aguilar  v.  D'Agui-* 
lar.  (a)  It  is  there  laid  down,  that,  to  revive 
cruelty,  the  subsequent  facts  must  be  such 
as  would  be  sufficient  to  found  a  sentence.  It 
may  be  said,  that  a  harsh  course  of  treatment 
ought  to  revive,  but  if  any  thing  short  of  legal 
cruelty  is  admitted,  there  would  be  no  certain 
rule.  By  analogy  this  rule  should  apply  to 
adultery :  then  nothing  short  of  adultery  would 
revive;  certainly  nothing  less  than  solicitation 
of  chastity. 

4.  It  is  impossible,  we  submit,  to  maintain 
that  cruelty  would  revive  adultery.  We  cannot 
find  any  case  to  that  effect,  except  the  note  of 
Worsley  v.  Worsley,  which  is  very  unsatis- 
factory as  a  precedent ;  nor  are  we  aware  that 
it  is  so  laid  down  in  any  authorities.  It  is  not 
necessary  to  revive  the  adultery,  for  cruelty 
would  of  itself  be  a  ground  for  divorce :  it  is  not 
ejusdem  generis.  It  is  laid  down  that  ^*  condo- 
'*  nation  is  a  conditional  forgiveness  which  does 
'^  not  take  away  the  right  of  complaint  in  case  of 
''  a  continuation  of  adultery ^ (h)  Even  Sanchez 
does  not  suggest  that  condoned  adultery  could 
be  revived  by  any  thing  short  of  adultery.  If 
cruelty  would  not  revive  it,  h  fortiori^  harsh- 
ness, or  less  than  legal  cruelty,  would  not 
suffice. 
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(a)  1  Cousistory  Reports,  135.  notU. 

\b)  Ferrers  v.  Ferrers,  1  Consistory  Reports,  130. 
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5.  Would  an  unfounded  charge  of  adultery 
revive?  It  is  true,  that  adultery  on  the  part  of 
the  wife  is  not  pleaded,  and  that  Mr.  Darant 
did  charge  her  with  that  crime.  Though  he 
might  be  misinformed,  yet  he  acted  bonAfide^ 
for  he  employed  a  solicitor,  collected  evidence^ 
and  laid  it  before  a  friend.  A  case  might  easily 
be  supposed  in  which  there  were  good  grounds 
of  suspicion,  and  for  requiring  explanation,  such 
as  loose  conduct,  and  indecent  expressions; 
and  yet  not  sufficient  to  offer  a  plea. 

W.  Adams  and  Jenner  for  Mrs.  Durant. 

[After  going  fully  through  the  facts  of  the 
case.] 

The  adultery,  both  prior  and  subsequent  to 
the  renewed  cohabitation,  is  fully  proved,  and 
the  condonation  of  the  previous  adultery  is  not 
established,  inasmuch  as  Mrs.  Durant  is  not 
shown  to  be  cognisant  of  the  birth  of  Bradbury's 
third  child.  The  books  require  a  notitia  proba- 
bilisy  meaning  by  that  phrase  pretty  full  proof, 
as  the  three  instances  in  Ougbton  show,  (a) 
These  instances  all  refer  to  condonation  by  the 
husband,  which  has  always  been  held  to  be 
more  easily  presumed  than  condonation  by  the 
wife.  We  proceed  then  to  examine  the  ques- 
tions proposed  by  the  Court,  though  we  dis- 

(a)  "  ProbabiliR  scientia  dicitur,  si  marittu,  auspectam  ha* 
«  bens  uxorem  de  adulterio,  earn  de  eodem  accusaTerit,  et  ilia 
*'  hujusmodi  Crimea  confessa  fuerit  Vel  testes  illi,  quos  ma- 
**  ritus  in  judicio  contradlctorio  ad  probandum  adulterium  ob- 
"jectum  produxit,  significaverint  marito,  ante  litem  institu- 
**  tarn,  se  posse  deponere  ex  propriis  eorum  tIsu  et  scientii  de 
"  bujusmodi  adulterio.  Vel  si  maritus  uxorem  snam  in  ipso 
*'  actu  adulterino  deprebenderit." — Ougbton,  tit.  214.  s.  3. 
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claim  the  necessity,  as  we  deny  any  condona- 
tion. 

The  cases  as  to  condonation  are  few,  and  the 
books  not  specific. 

1.  As  to  its  nature.  It  is  a  conditional  for- 
giveness :  it  may  be  made  by  a  wife,  but  does 
not  necessarily  result  from  a  continuance  of 
cohabitation  only. 

2.  Condonation  is  hardly  possible  to  be  pre- 
sumed against  a  wife  without  being  pleaded,  as 
it  is  capable  of  many  explanations.  It  is  said, 
the  wife  has  pleaded  it  herself:  we  deny  it,  she 
has  only  pleaded  facts  from  which  it  has  been 
argued  that  condonation  is  to  be  inferred.  It  is 
admitted  the  husband  could  not  rest  on  it  if 
brought  out  by  interrogatories  alone ;  here  the 
knowledge  of  Bradbury's  third  child  is  attempt- 
ed to  be  shown  only  by  interrogatories.  If  the 
wife  had  had  notice  that  condonation  would 
have  been  objected,  she  might  have  pleaded  her 
ignorance.  It  is  said,  that  in  £lwes  v.  Elwes, 
condonation  by  the  husband  was  not  pleaded ; 
but  the  Court  there  lays  down,  that  it  must  be 
admitted  with  extreme  caution,  if  not  pleaded. 
In  that  case  too  the  alleged  condonation  was 
on  the  part  of  the  husband ;  and  the  Court  does 
not  notice  it  as  a  plea  in  bar,  but  as  a  circum- 
stance requiring  explanation.  If  then,  with  the 
dictum  ^^  Causa  nunquam  concluditur  contra 
Judicem,"  the  Court  is  so  cautious  of  noticing 
unpleaded  condonation,  surely  it  cannot  be 
competent  for  the  adverse  party  to  take  ad'- 
vantage  of  it.  In  Beeby  v.  Beeby(a)  condo- 
nation   is    further    observed    upon    by    Lord 

(a)  Beeby*  o.  Beeby,  Consistory,  Mich.  Term,  1709.  For 
the  judgmeni  in  this  case,  see  post.  p.  7S9. 
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Stowell,  m  the  same  guarded  langaage :  **  The 
^^  Court  would  not  say  that  condonation  mightnot 
'^  come  out  in  evidence,  though  unpleaded,  but 
''  the  Court  would  not  help  it  out."  In  Ruding  v. 
Ruding  (a)  it  was  said ;  **  the  Court  has  never  gone 
'*  the  length  of  holdingmere  delay  as  a  baragainst 
*'  the  wife.    If  it  could  be  shown  that  the  wife's 
*^  conduct  amounted  to  licence,  it  would  be 
''  matter  of  defence  ;  but  it  must  be  pleaded/* 
A  plea  in  bar  cannot  then  be  treated  a^  a  mat- 
ter of  defence  if  not  pleaded,  though  the  Court 
may  notice  it.     Oughton  speaks  of  condonation 
as  necessary  to  be  pleaded,  and  proved ;  ^'  si  a/* 
legaverit  et  probaverit : "  this  is  conjunctive  and 
not  disjunctive :  the  proof  will  not  do  without 

(a)  Ruding  r.  Rtiding,  Arches  1819,  Hil.  Term,  2d  SeasioD. 
This  was  a  suit  of  separation  brought  by  the  wife  for  the 
husband's  adultery:  the  parties  were  married  in  1796.    Id 
1802  they  went  to  reside  in  France,  and  were  there  detained 
on  the  commencement  of  the  war.     Mrs.  Ruding  returned  to 
England  in  1806.     In  1808  the  husband  was  pleaded  to  have 
commenced  an  adulterous  intercourse  with  a  French  lady,  by 
whom  he  had  five  children :   he  returned  to  England  in  1815, 
and  continued  to  live  in  open  adultery  till  the  commencemeDt 
of  this  suit,  on  the  first  session  of  Michaelmas  Term,  1818. 
Per  Curiam  (Sir  John  NickoU), 
It  is  admitted,  in  limine,  that  the  rejection  of  the  libel  wovld 
be  a  strong  measure,  but  it  is  contended  that  the  cureumstances 
would  justify  it.    It  seems  to  be  admitted,  that  while  the  hus- 
band was  in  France  there  was  no  improper  delay.     Since  his 
return  three  years  have  elapsed,  but  I  am  not  aware  of  any 
case  where  the  Court  has  gone  the  length  of  saying,  that  a 
StmbU,  nere      mere  lapse  of  time  is  a  bar  to  the  wife.     If  it  could  be  shown 
lapie  of  time  is  i\^^i  |iie  wife,  for  three  years,  had  connived;  that  her  conduct 
bmr  the  wtfe'i  ^^  amounted  to  licence,  it  would  be  defensive,  but  must  be  plead- 
remedj.  ed.     I  admit  this  libel,  as  on  the  face  of  it  there  is  nothing 

which  amounts  to  a  bar  to  tlie  wife's  prayer. 

Note.  The  case  of  Ruding  v.  Smith,  falsely  calling  herself 
Ruding,  (2  Consistory  Reports,  371.)  was  between  the  same 
parties. 
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the  plea,  any  more  than  the  plea  without  the 
proof.  Sanchez  and  Ayliffe  may  not  notice  the 
necessity  of  pleading  condonation,  because  they 
suppose  that  of  course  it  must  be  pleaded. 

3.  It  is  not  denied  that  condoned  adultery 

may  be  revived  by  subsequent  adultery.    The 

law  is  not  explicit  that  minor  acts  would  be 

sufficient ;  but  there  is  nothing  to  show  that  the 

husband's  return  to  the  mens  adultera  et  rea  is  not 

sufficient.    The  implied  condition  is,  that  he 

shall  not  return  to  impure  practices.     It  is  said 

in  D'Aguilar  v.D'Aguilar,  that  to  revive  forgiven 

cruelty  there  must  be  legal  cruelty ;  but  even 

if  that  were  true  to  its  full  extent,  there  is 

a   distinction   between    the  relief  for  cruelty 

and  adultery.     In  the  former  the  protection  is 

firom  present  danger,  and  the  extent  of  the 

offence  must    be  knoMrn  to  the  complainant. 

The  latter  is  secret,  and  therefore  evidence  of 

the  mens  rea  may  be  sufficient.    Here  is  the  mens 

rea  at  least  by  solicitation  of  chastity. 

4.  Where  there  is  harshness  or  any  thing 
short  of  l^al  cruelty,  the  Court  will  at  least  be 
▼ery  cautious  of  inferring  condonation  from  co- 
habitation alone ;  and  even  as  to  removing  un- 
doubted condonation,  it  cannot  be  correct  that 
the  subsequent  cruelty  must  be  of  itself  suffi- 
cient to  found  a  sentence.      Suppose  serious 
cruelty  during  cohabitation;  a  separation  and 
return ;  would  it  be  necessary  to  prove  actual 
cruelty  for  separation  afterwards?    Would  not 
the  former  conduct  give  colour  to  threats  or 
harshness?    The  wife  must  be  able  to  enjoy  the 
consortium  vita ;  that  must  be  the  implied  con- 
dition, and  any  thing  that  would  destroy  the 
consortium^    and  drive  her  from  cohabitation. 
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would  revive  cruelty  or  adultery.  The  case  of 
Wor^ley  v.  Worsley,  as  stated,  seems  to  confirm 
this,  and  to  show  that  cruelty  would  revive 
adultery. 

5.  The  accusation  of  adultery  with  the  tutor 
of  hor  children  comes  under  the  head  of  the 
m.ost  aggravated  cruelty.  The  husband  had  no 
business  to  make,  still  less  to  insinuate,  charges 
of  this  nature^  If  he  withdrew  the  allegation, 
he  ought  to  have  withdrawn  the  interrogatories; 
but  he  has  persisted  in  them  at  the  very  hearing. 
We  are  not  aware  of  any  cases  allowing  the  wife 
to  retire  from  cohabitation  upon  such  an  accu- 
sation alone;  but  here  the  Court  must  look  at 
all  the  conduct  of  the  husband,  and  all  the  cir- 
cumstances of  the  case.  What  remedy  can  the 
wife  now  have  ?  Is  it  possible  for  her  to  bring 
a  suit  of  restitution  ?  Such  an  accusation  is  a 
ground  of  divorce  by  the  civil  law.  Thus 
Huber,  in  treating  of  divorce  says ;  **  contra  virum 
^*  mulieri  proditie  sunt  quatuor  causae,"  and  men- 
tions as  the  second :  ''si  uxorem  de  adulterio 
''  temer^  accusaverit."  (a)  And  the  Novelise,  in 
the  chapter  ''  de  justis  divortii  causis  mulieri 
''  concessis,"  furnish  this  passage :  ''  Si  vir  de 
^'  adulterio  inscripserit  uxorem  et  adulterium 
''  non  probaverit,  licere  mulieri  volenti  etiam 
'*  pro  hac  caus4  repudium  destinare  viroi  et  re- 
**  cipere  quidem  propriam  dotem,  lucrari  autem 
''  et  antenuptialem  donationem."  (6)  Though 
not  a  substantive  ground  of  divorce  here,  these 
principles  may  well  be  applied,  under  all  the 
circumstances,  to  this  case. 


(a)  Haberi  Prttlectioaes,  Lib.  i4.  (it  3.  b.  II. 

(b)  Norell :  117.  c.  9.  s.  4. 
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Judgment. 
Sir  John  Nicholl. 

This  is  a  suit  for  separation  by  reason  of 
adultery  brought  by  the  wife  against  her  hus- 
band»  and  begun  in  the  Consistory  Court  of 
Lichfield ;  from  whence  it  came  up  here  on  an 
appeal  from  a  grievance,  (a)  It  is  unnecessary 
to  state  more  of  the  proceedings  than  that  they 
commenced  in  January  1820,  and  have  been  de- 
pending five  years.  This  delay  is  attributable 
alone  to  the  husband,  but  I  shall  not  particularly 
refer  to  it  further  than  may  bear  upon  the  proof 
of  the  facts  applying  to  the  merits  of  the 
question. 

The  libel  states  the  history  of  the  parties,  and 
the  grounds  of  the  present  charge. 

The  parties  were  married  in  February,  1 799 ; 
George  Durant  being  a  gentleman  of  fortune, 
the  proprietor  of  Tong  Castle,  Shropshire ;  and 
Mrs.  Durant,  then  Mary  Ann  £ld,  a  spinster,  of 
age,  whose  family  resided  in  the  same  neigh- 
bourhood. During  their  cohabitation,  the  par* 
ties  lived  at  Tong  Castle,  and  had  fourteen  chil- 
dren, twelve  of  whom  are  now  living.  The  facts 
thus  far  are  proved,  and  are  not  controverted. 

The  libel  proceeds ;  and  Mr.  Durant  is  charged 
with  having  formed,  in  1807,  an  adulterous  con- 
nection with  Mary  Bradbury,  and  with  having 
had  three  children  by  her;  the  first  bom  in 
July  1808;  the  second  in  March  1810;  the 
third  in  December  1811;^  and  he  is  alleged 
to  have  acknowledged  and  supported  these  chil- 
dren.    He  is  also  charged  with  having  formed 
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another  adulterous  connection  with  Elizabeth 
Cliffe,  by  whom  he  had  a  child  bom  on  the  19tb 
of  June,  1809 :  both  these  persons  were  nursery 
maids  in  his  family.     In  1816  he  is  charged  with 
an  adulterous  connection  with  Mary  Dyke,  his 
dairy  maid ;   of  that  connection  no  child  was 
bom  which  he  acknowledged,  but  it  is  alleged 
that  in  June  1816,  he  was  seen  with  her  in  the 
criminal  act.     In  1818  he  is  charged  also  with 
an  adulterous  connection  with  Jane  James,  a 
labourer's  wife,  and  on  the  4th  of  November 
with  having  been  caught  in  the  fact  on  the  Aoor 
of  her  cottage.       In    1820  there  is  a  similar 
charge   with    another   labourer's   wife,  of  the 
name   of  Starkey ;   and,  on  the  26th  of  April 
1820,  it  is  asserted  that  he  was  caught  in  the 
fact  in  a  room  in  her  cottage  called  White  Oak 
Lodge.  These  are  the  several  adulteries  charged. 

The  libel  further  pleads :  that,  in  January 
1808,  in  consequence  of  the  preceding  adultery, 
Mrs.  Durant  withdrew  to  the  house  of  her  father, 
Francis  Eld,  Esq.  at  Seighford,  in  Staffordshire. 
Durant,  upon  that  occasion,  wrote  a  letter  to 
her  brother,  confessing  his  misconduct,  express- 
ing contrition,  and  promising  future  good  con- 
duct. That  letter  is  exhibited,  and  I  shall  have 
occasion  hereafter  to  refer  to  it.  (a) 

The  libel  then  pleads,  that  in  consequence  of  the 
assurances  contained  in  this  letter,  Mrs.  Durant 
was  induced  to  return ;  but,  in  1810,  Durant  con- 
tinuing his  adulterous  conduct  with  Bradbury 
and  with  Cliffe,  Mrs.  Durant  again  withdrew  to 
her  father's  house :  Durant  went  there ;  and  she 
agreed,  that  if  he  would  leave  Tong,  break  off 

(a)  Vide  infri,  p.  770. 
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bis  conneotioiiy  and  go  to  reside  in  Devonshire, 
she  would  again  cohabit.  They  accordingly 
went  to  reside  in  Devonshire,  and  afterwards 
removed  to  Bath.  Durant  then  proposed  to 
return  to  Tong,  but  she  refused  because  Brad- 
bury lived  in  the  neighbourhood :  accordingly, 
at  the  latter  end  of  1810,  they  separated;  he 
returned  to  Tong ;  she  went  to  reside  in  Lon- 
don, accompanied  by  one  of  her  daughters. 
She  remained  there  till  near  her  confinement, 
(for  during  these  cohabitations  she  had  become 
pregnant)  when,  being  in  want  of  necessaries* 
and  obliged  to  sell  part  of  her  clothes,  she  re- 
turned, in  August  1811,  to  Tong  Castle  to  lie 
in.  From  that  time,  till  1817,  she  continued  to 
live  with  her  husband  at  Tong,  when  he,  with- 
out any  just  cause,  quarrelled  with  her — in- 
sisted on  her  leaving  his  house,  which  she  ^as 
obliged  to  do,  and  to  go  to  her  father's,  where 
she  has  ever  since  resided,  and  has  never  coha- 
bited with  her  husband  since  April  1817. 

This  is  the  substance  of  the  libel,  and,  on 
account  of  what  passed  in  the  argument,  it  is 
necessary  to  consider  the  effect  of  these,  her 
own  averments.  Upon  this  statement,  if  proved, 
she  is  undoubtedly  entitled  to  the  separation 
prayed ;  for  though  she  had  forgiven  the  earlier 
adultery  upon  condition  and  assurance  of  future 
amendment,  yet,  if  he  again  committed  adul- 
tery, even  that  previous  injury  would,  in  point 
of  law,  revive.  Here  is  no  appearance  of  being 
indifferent  to  her  injuries,  so  as  to  give  her  hus- 
band a  licence  for  his  profligate  course  of  life ; 
but  she  resents  them ;  she  withdraws  from  his 
society ;  she  only  returns  on  condition  of  amend- 
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meat :  and  when  she  a  second  time  consents  to 
be  reconciled,  she  takes  the  best  course  to  re- 
claim him,  by  insisting  on  quitting  their  resi- 
dence, and  on  going  to  live  at  a  distance :  she 
refuses  to  accompany  her  husband  back  to  Tong 
Castle ;  but  being  pregnant  and  in  distress  she 
is  obliged  at  length  to  return.  Unless,  then, 
there  was  a  knowledge  of  the  adultery  after  the 
latter  end  of  1810,  and  during  their  subsequent 
cohabitation,  no  condonation  can  be  inferred 
so  hr  as  the  libel  itself  lays  the  case. 

Against  this  chaise,  so  made,  what  is  the  de- 
fence set  up  ?  In  plea,  none :  the  husband  has 
given  no  allegation  whatever;  but  he  has  ad- 
minist^ed  very  long  interrogatories.  In  these 
interrogatories  various  grounds  of  defence  are 
suggested,  but  he  has  not  ventured  to  plead  any 
thing  responsive ;  here  is  no  allegation  contra- 
dicting and  denying  the  charges  of  adultery — 
no  allegation  pleading  condonation  later  than 
1810,  or  knowledge  of  his  subsequent  adultery 
— no  allegation  exceptive  to  the  general  cha- 
racter of  a  single  witness — no  allegation  recri- 
minatory against  the  wife,  though  he  compelled 
her  to  quit  his  house. 

It  is  said  that  a  defensive  allegation  was  not 
given,  because  the  charges  of  adultery  were 
pleaded  so  indefinitely,  that  they  could  not  be 
counterpleaded :  but  that  is  not  so.  The  adul- 
tery with  Bradbury  and  Clifie  was  to  be  proved, 
not  by  acts  seen,  but  by  their  pregnancy,  and 
by  Durant's  acknowledgment  of  the  children : 
it  was  not  necessary,  therefore,  to  lay  particular 
acts — besides  that,  adultery  is  admitted,  and  a 
different  defence  is  set  up ;   viz.  condonation, 
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not  innocence.     But  the  adultery  with  Dyke,       i^* 
James,  and  Starkey  is  specifically  pleaded :  that     7rc 
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with  Dyke  among  the  trees  near  the  avenue  in      g^^ 
the  month  of  June ;  and  of  that  with  the  other       '^' 
two,  the  time  and  place  are  both  fixed  :  yet  no      nui 
contradiction  by  plea  is  tendered.     It  is  said,      pqk 
*'  these  charges  are  not  proved,    because  the 
witnesses  are  discredited  ; "   but  though  all  the 
witnesses  were  well  known,  dependents  at  Tong 
Castle,  yet  no  exception  is  offered  against  their 
character,  but  Mr.  Durant  is  content  with  ad- 
ministering interrogatories  and  cross-examining 
one  against  the  other,  and  is  not  wholly  clear  of 
an  attempt  to  tamper  with  them. 

The  same  observation  applies  as  to  the  con- 
donation ;  though  he  admits  the  adultery  with 
Bradbury  and  Cliffe,  yet  there  is  no  allegation 
to  state  Mrs.  Durant  ever  knew  that  Bradbury 
had  this  third  child ;  but  he  has  made  an  at- 
tempt to  prove  it  by  interrogatories  alone.     So 
also,  with  respect  to  the  imputation  on  account 
of  which  he  excluded   Mrs.  Durant  from  his 
society,  some  interrogatories    have  been  ad- 
dressed  to  the  witnesses,  but  there  is  no  aver- 
ment in  plea.   Now,  though  he  was  at  liberty  to  Eridenc 
cross-examine  to  all  these  points,  and  evidence  cro^*^] 
thus  got  out  would  be  admissible,  and  might  be  ^'^^^^ 
material  in  aid  of  what  he  might  plead  and  exa-  uod,  em 
mine  to ;  yet  the  effect  is  very  different,  if  what  is  ^  to  dl 
thus  extracted  be  relied  upon  as  the  sole  ground  ^^^■*^' 
of  defence,  because  it  places  the  other  party  »fw««^ 
under  very  unfair  disadvantages,  and  mightdefeat  ofdefei 
justice.     If,  for  example,  he  had  contradicted  '^^1*5! 
the  adultery  in  plea,  Mrs.  Durant  might  have  ad-  l^^ 
duced  other  circumstances  to  corroborate  her  «<»p*i 
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away  pregnant.  Her  account  of  the  commence- 
ment and  particulars  of  their  criminal  inti- 
iqacy  is  : 

**  That  when  she  had  been  some  months  in 
''  the  service,  being  one  day  in  a  room  on  the 
*'  ground  floor^  adjoining  the  stables,  which  was 
**  unfurnished,  Durant  came  therein,  and  pulled 
**  her  about :  whether  he  had  connection  with 
^*  her  at  that  time  she  does  not  recollect,  but 
'*  several  times,  when  she  was  in  the  back  pre- 
**  mises,  as  the  brewhouse,  laundry,  and  other 
'*  apartments,  and  no  other  person  was  observed 
**  to  be  about  the  same,  he  prevailed  on  the 
^*  deponent  to  have  connection  with  him :  at 
**  Christmas  she  was  discharged — went  first  to 
**  the  house  of  Cooper  at  Galey,  and  thence  re- 
'*  moved  to  Newport  in  Shropshire  to  lie  in." 

This,  then,  is  the  mode  in  which  this  father  of 
a  family  seduces  this  poor  girl — the  attendant 
upon  his  own  children — almost  a  child  herself; 
and  these  are  the  sort  of  places  in  which  he 
carries  on  his  criminal  intercourse — in  a  brew- 
house,  laundry,  or  unfurnished  apartment  ad- 
joining the  stables — watching  when  the  other 
servants  were  out  of  the  way.  I  agree  with  whiat 
^vas  said  in  argument,  that  this  wholly  takes  off 
the  improbability  that  he  was  connected  with 
his  dairy-maid  in  the  fowl-yard  or  shrubbery ;  or 
i^th  labourers'  wives  on  the  floors  of  their  own 
cottages. 

After  her  confinement  at  Newport^  Bradbury 
^ras  brought  back  to  the  neighbourhood  of  Tong 
Castle — to  *^  the  house  in  the  wood,"  inhabited 
by  Doran,  and  there  Durant  kept  and  visited 
her,  and  she  again  became  pregnant :  she  was 
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then  sent  away  to  a  place  at  or  near  Wolver- 
hampton, and  in  March,  1810,  she  had  a  secopd 
child—  about  a  year  after  the  other.  After  the 
birth  of  the  second  child,  Bradbury  returned  to 
her  former  residence  at  Doran's — "  the  house  in 
"  the  wood" — where  she  remained  about  three 
months.  '  There  Durant  again  kept  her,  and  she 
again  became  pregnant :  she  then  removed  to 
Oker,  near  Wolverhampton,  and  was  there  de- 
livered of  a  third  child  in  December,  1811. 

It  might  seem  that  this  profligate  adultery 
hardly  admitted  of  aggravation,  but  it  is  aggra- 
vated. Between  the  birth  of  Bradbury's  first 
and  second  child,  when  she  went  away  to  lie  in, 
he  formed  a  connection  with  her  successor ;  the 
then  nursery-maid,  Elizabeth  ClifTe :  she  also 
became  pregnant,  and  she  was  brought  to  bed 
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lished:  the  defence  set  up  is,  condonation.     I        ^^^^ 
proceed  then  to  consider  the  proof  of  the  con-      arches 
donation,  not  deciding  the  question  whether  it      easter 
can  be  set  up  as  a  bar  without  being  pleaded,  un-       '^^• 
less  so  far  as  it  is  admitted  by  Mrs.  Durant's  case,      dorant 
Mrs.  Durant,  in  her  libel,  states,  that  after      durant. 
having  returned  in  consequence  of  Durant's,  con-  Qnarl^ethet 
trite  letter  in  1808 :  yet  upon  discovering  the  ««n<»on*<wn. 

T    J  tr  o  anleu  as  far  as 

renewal  of  the  adultery  with  ClifFe,  she  again,  in  «  admitted  bj 

•  i«  «  y»«        «i  e-t    •    «  /%       »     the  advef  se  casea 

1810,  withdrew  to  her  father  s  houseat  Seighford,  can  be  set  up 
where  she  remained  a  month  ;   but  having  had  pieade^d.  ^5wi. 
an  interview  with  her  husband  there,  she  admits  **•  *J**  }\  ^ 

.  ,  ,    ,  .  , ,      case  has  it  been 

that  she  agreed  to  cohabit  with  him  upon  condi-  Md  to  estop  a 
tioh  of  his  quitting  Tong,  and  going  into  Devon-  Ji^Jd.*'*  "* 
shire :  they  went  into  Devonshire,  and  she  never 
again  returned  to  Tong  till  1811,  as  already 
stated. 

Here  then  is  an  admission  of  condonation 
after  the  second  adultery  with  Bradbury,  and 
after  that  with  Cliffe  :  it  is  not,  however,  a  con- 
donation evincing  an  unfeeling  disregard  of  her 
rights,  and  insensibility  to  the  injury;  she 
deeply  feels  her  wrongs ;  she  duly  resents  them, 
and  she  properly  takes  the  most  prudent  means 
of  reclaiming  her  husband.  Even  her  return  in 
1811  was  under  circumstances  which  almost 
amounted  to  compulsion  and  necessity:  here 
also  is  an  admission  of  subsequent  cohabitation, 
but  here  is  no  admission  of  a  knowledge  of  the 
fresh  adultery  with  Bradbury. 

To  establish  condonation  of  that  third  adul- 
tery, and  thereby  to  bar  her  of  her  remedy,  there 
must  be  proof  that  she  was  aware  of  her  hus- 
band's renewed  misconduct ;  for  the  mere  fact 
of  subsequent  cohabitation  does  not  imply  for- 
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giveness,  nor  operate  as  a  bar,  unless  knowledge 
of  the  adultery  be  shown.  I  know  not  of  any 
case  where  condonation  han  been  held  to  estop 
a  party  when  it  has  not  been  pleaded.  It  may 
not  be  necessary  to  decide  whether,  if  there 
were  clear  indisputable  evidence  of  a  condona- 
tion, it  might,  or  might  not,  operate  as  a  bar  even 
against  a  wife  without  being  pleaded  or  directly 
admitted :  but  all  the  authorities  show  that  it  is 
not  so  readily  presumed  as  a  bar  against  the 
wife  as  against  the  husband.  All  lay  down  (and 
the  common  feelings  of  mankind  confirm  tbem) 
that  it  is  the  very  reverse ;  that  the  injury  is 
different ;  that  the  forgiveness  on  the  part  of 
the  wife,  especially  with  a  large  family,  in  the 
hopes  of  reclaiming  her  Husband,  is  meritorious ; 
while  a  similar  forgiveness  on  the  part  of  the 
husband  would  be  degrading  and  dishonourable. 
Without,  therefore,  advancing,  as  a  clear  rule, 
that  condonation  to  deprive  a  wife  of  redress 
must  actually  be  pleaded  ;  yet  I  may  venture  to 
say,  that,  in  order  to  be  a  bar,  it  must  be  clearly 
and  distinctly  proved.  Knowledge  and  for- 
giveness are  not  legally  to  be  presumed. 

How  then  stands  the  proof  of  this  condona- 
tion? In  the  first  place,  Mrs.  Durant  was  not 
at  Tong  during  any  part  of  this  third  adulterous 
intercourse  with  Bradbury :  she  was  either  in 
Devonshire,  at  Bath,  or  in  London :  for  the 
child  was  bom  in  December,  Ittll.  Bradbury 
was  at  the  house  in  the  wood  only  three  months, 
so  thatshewasinthe  neighbourhood  of  Tong  only 
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wards  resided,  and  continued  to  reside.  Da- 
rant  was  so  cautious  to  keep  the  birth  of  this 
child  from  the  knowledge  of  his  wife,  that  he 
never  afterwards  would  allow  Bradbury  to  come 
into  the  neighbourhood ;  and  Bradbury  swears, 
and  it  is  relied  upon  by  Durant,  "  that  she  never 
'^  had  intercourse  with  and  never  spoke  to  him 
'*  after  the  birth  of  this  last  child."  Rider  deposes, 
*  *  that  Bradbury  wished  to  see  Durant,  but  that  he 
''  said  it  would  be  his  ruin  if  he  was  seen  talking 
"  to  her."  Rider  by  error  states  the  time  to  be 
about  1816  or  1817,  but  it  must  have  been  con- 
siderably later.  Doran,  the  wife,  described 
Bradbury  as  coming  to  the  wood  and  wishing 
to  see  Durant  much  later,  for  she  says  '^  she  had 
**  left  her  house  ten  or  twelve  years  before :"  so 
does  Doran,  the  husband ;  and  the  warrant 
against  Bradbury  is  dated  in  1820.  So  that  there 
is  no  trace  of  Bradbury's  having  been  in  the 
neighbourhood  of  Tong  after  Mrs.  Durant  re- 
turned there  in  1811,  or  of  Mrs.  Durant  ever 
afterwards  having  seen  her,  before  the  final 
separation:  and  yet  the  whole  relied  upon  to 
prove  the  most  important  fact —  namely,  Mrs. 
Durant's  knowledge  of  this  subsequent  adultery 
— is  a  single  passage  in  Bradbury's  evidence, 
when  in  answer  to  the  sixty-ninth  interrogatory 
she  says  :  ''  that  Mrs.  Durant  did  upbraid  her 
''  with  the  birth  of  the  children  mentioned  in  her 
'^  deposition  in  chief:  "  not  stating  when,  where, 
nor  in  what  terms.  In  her  deposition  in  chief 
she  has  mentioned  having  had  three  children, 
and  it  is  assumed  that  Mrs.  Durant  must  have 
referred  to  all  three,  and  must  have  upbraided 
Bradbury  for  having  had  all  those  children  by 
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Darant,  and  that  this  took  place  before  the 
separation.  This  alone  is  to  proTe  Mrs.  Du- 
rant's  knowledge  of  the  third  adultery,  and  to 
prove,  without  pleading  it  and  against  eyeiy 
probability,  that  Mrs.  Durant  ever  saw  Brad- 
bury after  her  return  to  Tong  in  1811,  before  the 
final  separation;  for  if  this  happened  after, it 
would  be  no  condonation.  If  I  was  obliged  to 
decide  the  case  on  this  point  alone,  I  should  be 
strongly  disposed  to  hold,  that  there  was  not 
that  proof  of  a  knowledge  of  the  subsequent 
adultery  upon  which  condonadon  couJd  be  bot- 
tomed as  a  bar  to  the  relief  sought  by  the  wife 
from  as  profligate  and  degrading  an  injury,  of 
the  nature  complained  of,  as  could  well  be 
brought  before  any  tribunal. 

But  the  case  does  not  rest  on  this  point  alone. 
Here  are  subsequent  adulteries  charged,  to 
which  it  is  not  suggested  that  condonation  ap- 
plies :  and  if  either  of  these  subsequent  adulte- 
ries be  proved,  it  is  clear  that  the  earlier  adul- 
tery revives  and  forms  an  aggregate  upon  which 
relief  must  be  granted  to  the  injured  wife. 

The  parties  continued,  as  has  been  already 
stated,  to  cohabit  till  April  1817.  The  next 
adultery  is  laid  in  the  seventh  article  of  the  libel 
to  have  been  committed  with  Mary  Dyke,  and 
on  that  article  two  witnesses  have  been  ex- 
amined— Jane  Rider  and  Esther  Hampton. 
Their  own  evidence  is  to  this  effect :  "  Jane 
"  Rider  was  bom  on  Mr.  Durant's  estate  —  she 
**  and  her  husband  (who  was  a  tailor,  and  to 
**  whose  evidence  I  have  referred)  were  em- 
**  ployed  by,  and  rented  two  cows  of,  Durant; 
**  these  cows  used  to  come  with  Durant*s  to  be 
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"  milked  near  the  fowl-yard.  Mary  Dyke  was 
"  the  dairy-maid ;  she  was  a  neighbour's  daugh- 
"  ter  whom  the  deponent  had  known  from  her 
"  childhood ;  one  day  the  deponent  was  told  by 
"  Durant's  upper  servant  not  to  milk  her  cows 
"  by  the  fowl-yard,  but  at  another  spot  near  an 
"  elm  tree  in  the  park  ;  a  day  or  two  after  she 
♦*  saw  Dyke  for  the  first  time  fetching  the  cows 
**  out  of  the  park  ;  a  thought  struck  her  to  go 
"  and  see  what  was  going  on  at  the  fowl-yard : 
^^  looking  through  a  hole  in  the  wall  she  was 
**  much  surprised  to  see  Dyke  standing  against 
"  the  wall  with  her  face  to  her  and  Durant  very 
**  near  her  with  his  back  towards  her,  the  wit- 
"  ness ; — they  were  quite  alone  —  the  witness 
"  was  frightened,  and  came  away  directly  — 
"  and  went  again  to  the  elm  tree."  Such  is 
Jane  Rider's  evidence. 

Esther  Hampton  was  the  cook  at  Tong  Castle : 
*'  she  often  saw  Durant  behaving  in  a  familiar 
**  way  and  toying  with  Dyke,  throwing  his  arms 
"  round  her  neck  when  Uiey  were  alone  in  the 
"  dairy.  One  day,  a  few  days  before  she  left 
"  the  service,  which  was  on  the  8th  of  July, 
"  about  three  o'clock — the  usual  dinner-time  — 
**  she  had  dished  up  dinner:  the  servant  said 
'^ '  his  master  was  not  at  home ' ;  she  said  ^  she 
"  would  find  him' —  having  a  few  minutes  before 
*'  seen  her  master  pass  the  window,  and  a  short 
"  time  before  that  having  seen  Dyke  at  some 
'*  distance,  each  going  in  a  direction  to  meet  at  a 
"  particular  point ;  she  went  to  an  avenue  at  the 
"  back  of  the  castle,  where  she  suspected  she 
**  should  find  them  together ;  she  did  find  them 
"  in  the  act  of  adultery ; "  which  she  describes. 
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If  these  witnesses  are  believed,  here  is  adul 
tery  proved.  In  considering  the  probability 
of  the  story  and  the  credit  of  the  witnesses,  I 
must  take  the  whole  case  together;  and  then, 
looking  at  the  connection  with  the  two  nursery 
maids,  is  this  account  of  his  adultery  with  the 
dairy-maid  improbable?  Not  in  the  least. 
Remembering  the  order  for  Rider  to  milk  her 
cows  in  a  different  place — this  order  conveyed 
by  the  upper  servant,  who  afterwards  fathers 
Dyke's  child,  and  who  might  be  a  very  conve- 
nient person  to  Mr.  Durant  on  this  and  other 
occasions  for  various  purposes — has  any  per- 
son much  doubt  what  was  the  object  of  Durant's 
meeting  Dyke  in  the  fowl-yard?  though,  if  that 
were  the  only  circumstance,  it  might  not  be  suf- 
ficient proof  of  adultery  being  then  and  there 
committed.  But  let  us  look  at  the  rest  of  the 
history. 

It  was  argued  that  the  time  and  place  spoken 
to  by  Hampton  are  improbable.  As  to  the  time ; 
not  calculating  it  perhaps  very  nicely,  he  would 
select  it,  supposing  that  the  servants  were  en- 
gaged in  preparing  for  dinner,  for  with  Brad- 
bury in  the  laundry  and  brewhouse  he  watched 
his  opportunity  when  the  servants  were  out  of 
the  way :  as  to  the  place ;  on  other  occasions  he 
was  not  very  choice — among  the  trees  in  a 
summer's  day  with  the  dairy-maid  is  not  more 
improbable  than  in  out-of-doors'  offices  with  the 
nursery-maid  :  as  to  the  credit  of  the  witnesses; 
Durant,  though  well  knowing  them,  has  not 
ventured  to  except  against  their  general  charac- 
ter :  Hampton  has  had  a  child ;  but,  with  the 
example  of  Durant  to  countenance  her,  that  is 
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no  great  discredit  at  Tong  Castle — chastity  was 
not  there,  with  such  a  pattern  as  the  master  and 
head  of  the  family  afforded,  a  virtue  much  to  be 
expected  or  in  high  estimation  ;  and  the  fact  of 
Dyke's  having  had  a  child,  which  was  laid  to 
this  convenient  upper  servant,  does  not  go  far  to 
show  that  the  master  had  no  criminal  intercourse, 
whoever  might  be  the  actual  father.  After,  then, 
considering  fully  all  the  observations  made  by 
counsel,  I  find  it  very  difficult  to  withhold  my 
belief  and  conviction  of  the  truth  of  this  indi- 
vidual charge.  If  this  be  so,  it  becomes  unne- 
cessary to  enter  into  much  detail  of  the  other 
two  charges  with  the  two  labourers'  wives  in 
their  respective  cottages,  for  of  this  adultery 
with  Dyke  there  is  no  attempt  to  allege  condo  • 
nation,  and  the  former  adulteries  therefore  would 
be  revived. 

The  three  Blakemores  do  certainly  not  stand 
high  in  point  of  credit,  but  their  characters  have 
not  been  fairly  attacked  and  put  in  issue  by 
plea:  had  that  been  done,  they  either  might 
have  been  supported,  or  the  accusations  them- 
selves might  have  been  corroborated  by  other 
witnesses.  The  improbability  of  the  conversa- 
tion between  James  and  the  female  Blakemore 
is  not  very  great,  considering  the  lax  morals  of 
the  neighbourhood,  considering  that  James  her- 
self had  a  child  before  marriage,  and  the  sort 
of  vanity  which  she,  being  of  loose  charac- 
ter and  habits,  might  feel  in  being  so  noticed  by 
the  Squire  of  Tong  Castle :  she  might  think  it 
matter  rather  of  boast  than  of  concealment  and 
shame.  As  to  the  place,  again — the  floor  of 
the  cottage  —Mr.  Durant  might  be  as  well  satisr 
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fied  with  that,  as  with  the  floor  of  the  brewhouse 
or  laundry. 

The  circumstance  that  makes  the  most  im- 
pression on  my  mind,  as  afiecting  the  truth  of 
these  charges,  is,  that  Blakemore  should  upon 
both  occasions  happen  to  come  into  the  cottage 
just  at  the  exact  time :  such  a  coincidence  may 
possibly  have  happened,  but  it  raises  considerable 
doubt  as  to  the  reality  of  a  story,  coming  from 
witnesses  not  wholly  unshaken  in  credit.    If 
this  were  the  only  proof  of  adultery ;  if  there 
were  no  other  charges  established ;  if,  up  to  this 
time,  Durant's  conduct  had  been  unimpeached 
as  a  father  and  a  husband,  I  should  not  have 
ventured  to  pronounce  a  sentence  on  the  evi- 
dence of  the  Blakemores ;  but  the  whole  history 
standing  as  it  does,  makes  it  scarcely  necessary 
to  place  much  weight,  or  to  come  to  any  decisive 
opinion,  upon  these  two  chaises ;  they  may  or 
they  may  not  be  true ;  but  being  spoken  to  by 
such  witnesses  and  of  such  a  person,  I  should 
be  more  disposed  to  say  "  not  proven  "  than 
"  not  guilty ; ''  for  I  am  far  from  being  satisfied 
that  it  is  fabricated,  still  less  that  it  is  suborned 
evidence.     If  Blakemore  has  been  to  Seighford, 
he  has  also  been  to  Tong  Castle,  for  his  account 
on  the  thirty-sixth  interrogatory,  of  the  agents 
of  Durant,  and  of  Durant  himself  having  him, 
together  with  Starkey ,  up  to  Tong  Castle,  though 
not  adding  to  the  credit  of  the  witness,  does  not 
exhibit  conduct  quite  proper  in  the  party  against 
whom  he  was  about  to  be  produced  as  a  material 
witness.     The  influence,  which  Durant  must 
have  over  the  class  of  witnesses,  who  alone  could 
•be  the  persons  capable  of  proving  the  adultery 
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charged,  renders  their  evidence  not  the  less  cre- 
dible. It  is  true  that  Mrs.  Durant  did  not  sepa- 
rate herself  on  the  ground  of  his  adultery :  she 
was  not  aware  of  the  extent  of  it ;  and  this 
brings  me  to  the  account  of  the  separation  and 
the  subsequent  history. 

In  the  latter  end  of  April,  1817,  Mrs.  Durant 
being  at  Seighford  with  her  father,  who  was  ill, 
and  her  sister.  Miss  Eld,  and  another  lady  being 
at  Tong  Castle,  Durant  charged  his  wife  with 
impropriety  of  conduct  with  the  tutor  of  his 
children.  Mrs.  Durant  on  hearing  it  immediately 
returned  to  Tong  Castle,  accompanied  by  her 
two  brothers ;  and  Mr.  Slaney,  a  friend  of  Du- 
rant's,  being  called  in,  -the  matter  viras  investi- 
gated, and  Durant  declared  himself  perfectly 
satisfied;  but  the  tutor  left  the  family.  Not- 
withstanding this,  Durant  in  a  few  days  after- 
wards ordered  his  doors  to  be  shut  against  his 
wife,  stated  to  Slaney  that  he  had  proofs  of  her 
criminality,  and  desired  she  would  attend  at 
Slaney's  house,  not  at  Tong  Castle,  to  exculpate 
herself :  she  indignantly  declined,  and  by  Du- 
rant's  orders  his  doors  continued  to  be  shut 
against  her.  He  has  ever  since  persisted  in  the 
same  insinuations,  inquiring  in  his  interroga- 
tories, whether  she  has  not  "kept  up  an  inter- 
course with  this  tutor  and  supplied  him  with 
money  ;  and  even  at  the  hearing  has  instructed 
his  counsel  to  persevere  in  the  same  species  of 
suggestions  ;  but  he  has  never  brought  forward 
the  charge  in  any  specific  and  tangible  shape, 
and  the  Court  is  bound  in  common  justice  to 
consider  it  as  perfectly  groundless,  and  to  say  in 
the  words  of  Lord  Stowell,  in  the  case  of  Soil- 
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leux  V.  Soilleux,  (a)  when  observing  on  similar 
conduct  on  the  part  of  the  husband,  ^'  This  is  a 
^'  continuation  of  the  atrocious  conduct  which 
'^  has  marked  the  character  of  this  man  through- 
"  out."  The  terms  are  not  inapplicable  on  the 
present  occasion. 

Upon  these,  events  in  1817  the  wife  did  not 
immediately  resort  to  the  present  suit.  A  deed 
had  been  executed  by  Durant  in  1809,  by  which 
he  bound  himself  to  allow  his  wife  £500  a  year 
in  case  she  should  at  any  time  choose  to  live 
separate,  and  to  support  one  of  the  children. 
An  action  was  brought  in  the  name  of  the  trus- 
tee upon  this  deed  to  recover  the  allowance :  in 
the  first  instance  a  verdict  was  obtained,  but 
upon  a  writ  of  error  the  decision  was  reversed ;  (J) 
she  then  resorted  to  the  present  suit.  The  pro- 
ceeding under  that  deed  was  no  legal  bar  to  this 
suit,  nor  does  it  appear  to  bear  unfavourably 
upon  the  case  of  the  wife.  After  this  charge, 
after  an  exclusion  from  his  house  and  his 
society,  could  she  wish  to  return  degraded  and 
insulted  to  her  twelve  children  and  her  ser- 
vants ?  Her  object  could  alone  be  to  procure 
a  subsistence  in  a  state  of  separation,  either 
under  the  deed  or  by  the  present  suit :  there 
was  no  other  alternative;  and  if  that  object 
could  at  once  be  obtained  under  the  deed  it  was 
natural  and  not  improper  that  she  should  try 
that  method,  rather  than  proclaim  the  miscon- 
duct of  the  father  of  her  children  by  a  detailed 
disclosure  of  it  in  such  a  proceeding  as  the  pre- 
sent. It  is  no  bar  to  the  suit ;  it  is  no  acquies- 
cence in  her  injuries — it  was  rather  meritorious 

(«)  1  Consistory  Rep.  378.     (b)  Titley  v.  Durant,  7  Price,  677- 
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to  abstain  from  the  exposure'  of  her  husband's 
domestic  profligacy,  till  driven  to  it  by  necessity 
as  her  only  remaining  remedy. 

In  the  course  of  the  argument  the  Court 
threw  out  whether  if  the  condonation  took  ofiF 
the  efiect  of  the  admitted  adultery  and  the  sub- 
sequent adultery  were  not  proved,  this  ground- 
less charge  against  the  wife  and  shutting  his 
doors  against  her,  would  not  do  away  the  effect 
of  the  condonation  and  revive  her  title  to  legal 
relief :  it  may  perhaps  be  unnecessary  to  decide 
upon  the  point,  as  I  am  satisfied  that  adultery 
subsequent  to  the  established  condonation  is 
proved ;  but  it  may  not  be  fitting  wholly  to  pass 
by  this  point. 

Some  propositions  seem  to  be  admitted : 

First,  that  condonation  is  accompanied  with 
an  implied  condition. 

Secondly,  that  the  condition  implied  is  that 
the  injury  shall  not  be  repeated. 

Thirdly,  that  a  repetition  at  least  of  the  same 
injury,  does  away  the  condonation  and  revives 
the  former  injury. 

So  far  the  propositions  are  clear :  but  must 
the  injury  be  of  the  same  sort  —  be  proved  in 
the  same  clear  manner — be  sufiicient  per  se  to 
found  a  separation  ?  If  nothing  but  clear  proof 
of  actual  adultery  will  do  away  condonation  of 
adultery,  the  rule  of  revival  becomes  nearly 
useless,  for  the  revival  is  unnecessary.  The 
only  possible  way  in  which  the  former  adultery 
could  bear  would  be  in,  possibly,  inducing  the 
Court  to  give  some  slight  additional  alimony : 
but  it  could  not  bear  even  in  that  way  when  the 
suit  is  brought  by  the  husband ;  in  which  case, 
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of  course,  there  would  be  no  question  of  perma- 
nent alimony.  It  appears,  therefore,  hardly  to 
be  consistent  with  common  sense,  that  clear 
proof  of  an  actual  fact  of  subsequent  adultery 
should  be  necessary  to  remove  the  bar :  some- 
thing short  would  be  sufficient,  and  it  seemed 
almost  admitted,  though  no  direct  authority  was 
adduced  in  support  of  the  position,  that  solicita- 
tion of  chastity  would  remove  the  effect  of  con- 
donation of  adultery,  but  still  it  was  maintained 
that  it  must  be  '^  an  injury  ejusdem generis.'' 

It  is  difficult  to  accede  to  the  good  sense  even 
of  that  principle,  or  to  suppose  that  the  implied 
condition  upon  which  the  forgiveness  takes  place, 
could  be,  "  You  may  treat  me  with  every  de- 
''  gree  of  insult  and  harshness — nay  with  ac- 
'*  tual  cruelty,  and  I  bar  myself  from  all  remedy 
"  for  your  profligate  adultery — only  do  not  again 
*'  commit  adultery  or  any  thing  tending  to  adul- 
"  tery :"  the  result'  of  the  argument  is,  that 
this  must  be  supposed  to  be  the  condition  im- 
plied when  condonation  of  adultery  takes  place. 
The  plainer  reason  and  the  good  sense  of  the 
implied  condition  is,  that  *^  you  shall  not  only 
^'  abstain  from  adultery,  but  shall  in  future  treat 
**  me — ^in  every  respect  treat  me  (to  use  the  words 
"  of  the  law)  *  with  conjugal  kindness' — on  this 
**  condition  I  will  overlook  the  past  injuries  you 
"  have  done  me." 

This  principle,  however,  does  not  rest  wholly 
on  its  own  apparent  good  sense,  but  the  Court 
has  authority  to  support  it.  It  has  been  held 
that  cruelty  will  revive  adultery.  The  case  of 
Worsley  v.  Worsley  (a)  was  read  by  the  Court 

(a)  Vide  suprii,  p.  734.  and  infri,  p.  7M. 
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in  the  course  of  the  argument,  and  the  Court 
has  no  reason  to  doubt  the  correctness  of  the 
note.  If  this  cause  had  turned  upon  that  autho- 
rity alone,  I  might  have  thought  it  necessary 
myself  to  look  through  the  original  papers,  but 
knowing  the  accuracy  of  the  quarter  from  which 
this  note  came,  and  still  more,  finding  that  case 
fully  investigated,  and  the  principle  recognized 
by  another  very  high  authority,  in  the  case  of 
D'Aguilar  v.  D'Aguilar,  I  have  contented  myself 
with  what  I  have  already  quoted  respecting  the 
decision  of  Worsley . 

I  advert  to  the  case  of  D'Aguilar  also  for 
another  purpose,  viz.  to  set  right  a  misconcep- 
tion, which  seems  to  have  arisen,  that  it  was 
there  laid  down  by  my  Lord  Stowell  that  the  re- 
viving cruelty  must  be  sufficient  per  se  to  be 
the  ground  of  a  sentence ;  and  if  that  great  Judge 
had  solemnly  laid  down  such  a  proposition  I 
should  have  much  diffidence  and  hesitation  in 
dissenting.  The  passage,  to  which  I  am  about  to 
refer,  is  to  be  found  in  the  Consistory  Reports,  a 
collection  of  most  valuable  judgments  ;  but  it  is 
not  in  one  of  the  cases  reported  in  the  body  of  the 
work;  it  is  only  stated  in  a  note.  The  pas- 
sage stands  thus : 

It  is  said,  ^^  that  though  condonation  might 
**  be  taken  away  by  subsequent  facts,  they 
**  must  not  be  slender  facts,  but  such  as  would 
**  be  sufficient  to  found  a  sentence :  this  is  the 
"  true  rule.  But  X  think  the  facts  pleaded  are 
**  such  as  might  avail  substantively,  and  there- 
**  fore  revive  the  ancient  facts."  (a)  This  was 
merely  on  debating  a  plea,  when  dicta  may  be 

(a)  D'Aguilar  v.  D'Aguilar,  1  Consistory  Rep.  134.  noiu. 

VOL.  I.  3  E 


ia25. 

Arches 
Court, 
Easter 
Term. 

DORANT 

V. 
DURANT. 


764 


SUPPLEMENT. 


1826. 

Archbs 

COORT, 

Eastbr 
Tekm. 

DURANT 

V. 
DURANT. 


stated  with  less  precision,  and  are  more  easily 
misapprehended,  more  especially  as  tlie  point 
did  not  require  decision,  there  being  actual  sub- 
sequent cruelty  pleaded:  but,  upon  looking  at 
the  sentence,  I  find  that  distinguished  individual 
lays  down  a  different  doctrine,  namely,  that 
less  will  revive  former  acts  than  would  found  a 

sentence. 

He  says,  "  A  question  has  been  raised  in  ar- 
"  gument,  whether  acts  of  adultery  revive  acts  of 
"  cruelty?  and  a  case  has  been  cited  in  which  it 
"  was  decided  by  Dr.  Henchman,  who  I  always 
"  understood  was  one  of  the  most  judicious  prac- 
"  titioners  who  ever  presided  here,  that  acts  of 
"  cruelty  revived  acts  of  adultery  before  con- 
"  doned.  The  case  is  Worsley  v.  Worsley.  I 
"  have  had  it  looked  up.  It  never  proceeded  to 
*'  sentence ;  but  the  allegation  was  admitted 
"  after  an  opposition.  It  alleges,  that  the  par- 
**  ties  were  married  in  1712;  that  the  husband 
"  treated  the  wife  with  cruelty ;  that  he  com- 
"  mitted  adultery  in  1720;  and,  in  1728,  the 
"  parties  were  living  together,  for  acts  of  cruelty 
"  are  then  stated.  I  presume,  then,  the  objection 
"  taken  was,  that  after  1720  they  were  living  to- 
"  gether,  and  the  only  ground  on  which  the  Court 
**  could  admit  the  act  of  adultery  was,  that  it 
"  was  revived  by  the  cruelty.  The  Court,  how- 
"  ever,  overruled  the  objection.  It  has  then  been 
"  considered  in  this  Court,  that  circumstances 
"  may  take  off  the  effect  of  condonation 
"  which  would  not  support  an  original  cause. 
"  Facts  of  cruelty  revive  adultery,  though  they 
"  would  not  support  an  original  suit  for  it.  The 
^*  condonation,  in  this  case,  is  such,  that  it  is 
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*^  hardly  necessary  to  resort  to  the  authority  of 
'^  Worsley,  but  it  confirms  the  doctrine,  that 
"  facts  would  revive  which  would  not  be  a  suf- 
"  ficient  ground  for  an  original  proceeding.  It 
*'  is  held  that  words  of  heat  and  passion,  of  inci- 
"  vility,  or  reproach,  are  not  alone  sufficient  for 
**  an  original  cause ;  nor  harshness  of  behaviour : 
**  but  I  cannot  but  think  that  their  operation 
"  would  be  stronger  in  condonation.  Words, 
**  otherwise  of  heat,  receive  a  different  interpret 
^'  tation  if  upon  former  occasions  they  have 
been  accompanied  with  acts ;  if  it  is  ap- 
parent that  the  party  was  in  the  habit  of 
**  following  up  words  with  blows :  and  on  these 
*'  grounds  I  am  of  opinion  much  less  is  suffi- 
**  cient  to  destroy  condonation  than  to  found  an 
"  original  suit."  (a) 

Under  these  authorities  I  am  inclined  to 
hold :  first,  that  cruelty  will  revive  adultery : 
and  secondly,  that  less  is  necessary  to  revive 
than  to  found  an  original  sentence. 

The  same  doctrine  is  maintained  by  the  same 
eminent  judge  in  Popkin  v,  Popkin.(J)     "  The 

(a)  D'Aguilar  v.  D'Aguilar,  Consistory,  Mich.  T.  1704. 
See  a  note  of  the  judgment  in  this  case,  post,  p.  773. 

(b)  In  Popkin  v.  Popkin,  the  libel,  after  pleading  the  marriage 
in  1778^  charged  the  husband  with  general  intoxication;  habitu- 
ally frequenting  brothels ;  associating  with  common  prostitutes  at 
Betbune  and  at  Lisle ;  attempts  to  debauch  his  women-servants 
ID  his  own  house ;  an  act  of  adultery  "  on  an  evening  happening 
'^  in  1787,  or  the  beginning  of  1788,  with  a  young  woman,  the 
**  servant  of  a  milliner  at  Lisle,  and  that  he  afterwards  continued 
^*  his  improper  intercourse  with  her,  and  confessed  the  same  to 
^'  Mr.  Montgomery  ;'*  two  specific  violent  acts  of  cruelty  in 
January  and  June  1784;  and  general  cruelty  from  April  to 
August  1784;  venereal  disease  in  1789 ;  and  up  to  December 
).790,  and  his  confessions ;  his  attempts  to  sleep  in  the  same 
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Term.         ^^  w\\h  his  wife,  and,  that  on  her  refu&al,  he  became  riolently 

enraged,  made  use  of  many  outrageous  and  dreadful  menaces 
to  compel  her,  and,  on  one  occasion,  at  Lisle,  in  September 
DuRANT.  1790,  **  he  seijEed  her  in  his  arms,  and  forcibly  dragged  her 
•how«T^e  "  ^\on^  towards  his  bed ;  that  she  disengaged  herself,  and  im- 
imposaible  of  **  mediately  ran  down  stairs,  undressed,  into  a  room  where  was 
uTi^dfiTtf '  *a  *!  "  *  gentleman  sitting,  hei  husband's  relation ;  that  her  husband 
peara  from  the  **  followed  her  into  the  parlour,  when  she  fell  on  her  knoes, 
fiiou  pleaded  «  intreated  him  to  desist,  promising  to  return  to  his  bed  as  soon 
eemplaln^g  has  "  ^  **®  would  satisfy  her  he  was  cured."  The  libel  further 
barred  beraelf.    charged  similar  conduct  on  several  successiire  uights ;  and  that 

in  consequence  of  such  conduct,  she,  on  the  6th  of  January 
1791,  while  he  was  absent  in  England,  quitted  his  bouse  (which 
he  had  hitherto  prevented)  and  had  never  lived  or  cohabited 
with  him  since  August  1790. 

Dr.  Arnold  and  Dr.  Swabey,  in  support  of  the  libel. 
Dr.  NichoU  and  Dr,  Laurence,  contra. 

Per  Curiam. 

Sir  William  Scott  (Lord  Stowell). 
**  This  libel  is  offered  in  a  suit  for  the  adultery  and  cruehy  of 
the  husband.  It  is  objected  to  in  toio :  but  I  can  reject  in  ioi^ 
only  on  one  of  two  grounds : — 1.  That  the  story,  on  the  face  of 
it,  shows  a  false  case  which  cannot  be  proved.  2.  That  it 
evidently  appears,  from  the  facts  pleaded,  that  the  party  com- 
plaining has  barred  herself. 

"  A  plea  cannot  be  rejected  as  false,  unless  it  is  manifest 
that  it  is  impossible  to  prove  it.  Improbability  is  not  suffi- 
cient :  it  must  be  shewn  it  cannot  be  proved  by  any  possibility. 
It  is  not  here  contended  that  proof  is  impossible,  but  that  it  is 
improbable.  The  delay  is  accounted  for  by  facts  suggested  by 
themselves,  viz.  the  absence  of  the  husband  out  of  the  king- 
dom, and  the  derangement  of  his  circumstances.  This  is  suf- 
ficient of  itself;  but  in  fact  there  has  been  no  delay;  for  the 
citation  was  taken  out  long  before  it  could  be  served.  But 
Merotimii  ia  no  mere  time  is  no  bar  in  the  case  of  a  woman,  as  various  reasons 
bar  in  tha  eaae  ^^^  induce  her  to  submit.  Mere  flux  of  time  is  no  condona- 
tion; neither  on  the  face  of  the  proceedings,  nor  on  the  libel, 
does  it  appear  that  there  is  any  impossibility  of  proof. 
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Court, 
**  The  principal  otjeetum  raised  is,  thai  a  amdonatum       Bastee 

mppears  on  the  face  of  the  libel;  hut  it  is  not  proved,  that         !!!!?*" 

u€ts  ofadnliery  will  not  revive  cruelly,  nor  that  acts  of  cruelty       Durant 

unit  not  revive  adultery.  It  may  be  true,  that,  under  a  eita-      dur*aiit. 

iian  for  adultery,  you  might  not  originally  plead  facts  of         

eruelty,  nor  vice  versd;  but  I  do  not  hnow  that  it  has  been  held  TJ«  J»»««>«»d'i 

-  «.    f   .  .1  •tlerapU,  when 

thetwoaresoshgktly connected, thatonewillnatrevivetheoiher.  affeoted  with 

No  such  case  has  been  cited  nor  do  I  hnow  that  such  has  been  ^^"^^"^  ^•- 

ihe  doctrine  of  this  Court:  I  have  rather  understood  otherwise  :  hk  wife  to^hU 

andtheease  of  Worsley  v.  Worsley,  quoted  by  Dr.  Swabey,  is  bed,itofamix- 

an  authority  in  point,  (a)    It  is  not  necessary  to  give  a  decided  \^me\tjn!t 

opinion  here,  as  the  fact  of  revival  is  of  a  mixed  nature,  partly  partly  evideiMe 

cruelty,  and  partly  evidence  of  adultery,  and  would  revive  jfodd  wi^  ""* 

either.  oondooation  of 

*'  It  18  said,  the  only  specific  act  of  adultery  is  charged  in  the  ^^^^* 
8th  article,  io  the  vear  1787.     It  b  not  shown  this  was  known  7*^*  T*!^''     ^ 

,.-...,  ^  ,  ■  ,,  knowledge  eod 

to  the  wife :  it  might  be  secret ;  of  course,  then,  she  could  not  forvifeDeBs  of 
forgire  it.    It  would  be  matter  of  defence  to  prove  that  she  •dolterj  is  mat- 

.....A  ■«  ■•  mi  I     ter  of  qftfeiMM? 

was  acquainted  with  the  fact,  and  foi|;ave  him.    The  12th  and  to  be  pror- 
article  etates,  that  he  was  riolently  afflicted  with  venereal  dis-  «<!• 
ease,  and  attempted  to  sleep  with  his  wife,  and  thus  communi- 
cate it  to  her.    Whether  this  disease  is  evidence  of  adultery 
may  depend  upon  circumstances,  such  as  length  of  time  since 
the  marriage.     If  it  shows  itself  soon  after  the  marriage,  it 
might  be  hard  to  say  that  it  would  be  proof  of  adultery.     Here  Venereal  dit- 
the  parties  have  been  married  twelve  years ;  and  though  possi-  ****  loni;  after 
bly  it  might  be  lying  in  the  blood  so  long,  yet  this  would  be  md  facie  evi- 
matter  of  defence,  and  to  be  proved.     Under  such  circum-  denoeofadol- 
stances  it  is  primA  facie  evidence  of  adultery.  *^^' 

But  it  is  said,  "  here  is  a  condonation ;  for  the  wife  promised  ^  oonditiond 
^*  she  would  return  to  his  bed,  when  she  was  satisfied  he  was  Qndrr7oroeand 
''  cured."    This  declaration,  however,  was  made  under  force  Tiolence,  is  no 
and  violence,  and  to  relieve  herself  from  his  attacks.     The  pro-  ^  ^^'JJJition  'is 
mise  was  merely  conditional,  and  that  condition  was  never  notfalfilled. 
fulfilled.     The  husband  has  a  right  to  the  person  of  his  wife, 
but  not  if  her  health  is  endangered.     It  is  impossible  to  say 
that  this  is  such  a  condonation  as  will  bar  adultery  charged  on 
the  husband. 

(a)  Worsley  ▼.  Worsley,  sapra,  7S4. 
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One  act  cf  crs- 
eltj  of  an  in- 
fiamed  natore 
and  snfficicntljr 
grosa  to  excite 
terror  entitlea 
tbe  wife  to  le- 
lief. 

li  ia  not  ncces- 
aarj  for  the  wife 
to  withdraw 
from  cohabitati- 
on on  the  first  or 
■ecoiid  iimtance 
of  miscoDdnct. 
It  it  legal  and 
meritorioua  to 
be  patient  aa 
long  aa  possible. 
Forbeamiea 
doea  not  weaken 
her  title  to  re- 
lief. 


An  hoaband's 
attempt  to  de- 
baach  hia  own 
womeo-senranta 
is  a  strong  act 
of  orndtj. 


''  adultery.    It  may  be  true  that,  under  a  cita* 
^'  tion  for  adultery,  you  might  not   originally 

'*  On  the  charge  of  cruelty,  it  is  said  that  there  are  oaJy  two 
acts  of  cruelty  in  twelve  years :  if  only  one  act,  and  that  was 
of  an  inflamed  nature,  and  was  sufficiently  gross  to  eicite  ter- 
ror in  the  wife,  she  would  not  be  barred,  (a)  It  does  not  follow 
there  are  not  other  intermediate  acts  which  the  party  might 
plead  if  necessary  ;  but  she  would  be  advised  only  to  plead 
aofficient  facts  without  loading  her  case  with  supemumersry 
circumstances. 

''  The  acts  of  violence  are  not  objected  to  ;  but  it  is  said, 
she  consented  to  live  with  him.  It  is  not,  however,  necessary 
for  the  wife  to  withdraw  from  cohabitatioo  on  the  first  or  second 
instance  of  misconduct.  It  is  legal  and  meritorious  in  her  to 
submit  to  no  inconsiderable  degree  of  ill  treatment;  to  be 
patient  as  long  as  possible.  Such  forbearance  is  not  permitted 
to  weaken  her  title  to  relief.  But  here,  cruelty  is  carried  down 
to  the  latest  period  of  the  cohabitation ;  the  husband  forcing 
bis  wife  to  his  bed  when  he  was  violently  affected  with  vene- 
real disease.  It  is  not  necessary,  when  there  is  an  attempt  at 
violence  by  an  overt  act,  to  wait  till  it  is  actually  put  into  exe- 
cution. Here  he  attempted  to  draw  her  to  his  bed  when 
infected  with  venereal  disease ;  an  injury  of  a  most  malignant 
kind,  and  attempted  in  the  most  improper  and  violent  manner. 
It  has  been  said,  that  he  was  unconscious  of  this  malady:  that 
is  for  him  to  show ;  though  it  is  improbable  at  present  that 
he  should  succeed  in  establishing  his  ignorance.  I  am  clearly 
of  opinion,  that  as  this  disease  continued  to  December,  she 
quitting  cohabitation  on  the  6th  of  January,  it  brings  the  charge 
down  sufficiently,  revives  former  acts,  and  repels  the  sugges- 
tion of  condonation.  1  overrule  without  hesitation  the  general 
grounds  of  objection.'* 

In  remarking  upon  the  particular  objections  to  the  libel,  the 
Court  said  : — *'  The  attempts  to  debauch  his  own  women  ser- 
vants was  a  strong  act  of  cruelty;  perhaps,  not  alone  sufficient 
to  divorce,  but  which  might  weigh,  in  conjunction  with  others, 
as  an  act  of  considerable  indignity  and  outrage  to  his  wife's 
feelings.  The  attempt  to  make  a  brothel  of  his  own  house  was 
brutal  conduct  of  which  the  wife  had  a  right  to  complain." 

Libel  admitted. 

(a)  See  Holdeo  t.  Holden,  1  Coii«ia.  Kep.  458-9. 
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"  do  not  know  that  it  has  been  held  the  two      arches 
"  are  so  slightly  connected  that  one  will  not  re-      ^i^rlii 
"  vive  the  other,  (a)  No  such  case  has  been  cited :       ''^' 
"  nor  do  I  know  that  such  has  been  the  doctrine      d^rant 
"  of  this  Court.    I  have  rather  understood  other      doiTant. 
"  wise ;  and  the  case  of  Worsley  v.  Worsley, 
"  quoted  by  Dr.  Swabey,  is  an  authority  in  point. 
**  It  is  not  necessary  to  give  a  decided  opinion 
"  here,  as  the  fact  of  revival  is  of  a  mixed  nature, 
**  partly  cruelty  and  partly  evidence  of  adultery, 
"  and  would  revive  either." 

To  apply  the  principle  to  this  case.     Here  is 
not  cruelty  which  would   support  a  sentence 
"  propter  scevitiam ;"  but  here  is  an  act  which 
might  be  pleaded  as  such  in  conjuction  with 
other  circumstances.      If  a  person  who  had  Agroondiew 
illtreated  his  wife,  and  had  been  ffuiltv  of  acts  ^  maiwioo* 
of  violence  and  words  of  menace,  had  ifinally  the  wife's  ohM- 
made  a  charge  of  misconduct  and  criminalty  b7taroH>g  be"^ 
which  he  had  not  attempted  to  allege  nor  to  ^i^„orT' 
prove,  and  under  that  pretence  had  shut  his  tenpt^^  <<>  i>« 

\  ..,  .•  -111"!-!  •■      ple*«ied  nor 

door  agamst  her,  it  cannot  be  doubted  that  such  proved,  my 
conduct  would  be  admissible  matter  in  a  suit  for  tuh'ouSf  mu 
separation  by  reason  of  cruelty.     By  some  au-  ^^oJ^a'fJrVe- 
thorities  in  the  civil  law,  this  was  held  to  be  a  vmxvm.QHmf, 

,.      .        ^  J         y.  ..  J  whether  it 

distmct  ground  of  separation,  and  passages  wooidnotre- 
were  quoted  in  the  argument  to  that  effect  I^dteTy"?*"** 
which  it  is  unnecessary  again  to  state.  These 
Courts  and  the  law  of  this  country  have  not 
gone  the  length  of  recognizing  it  as  a  sub- 
stantive ground ;  but  it  is  a  fact,  among  others, 
'^  per    quod    consortium    amittitur"       Making 

(a)  See  Barrett  v.  Barrett,  supri,  22. 


770 


SUPPLEMENT. 


ie36. 

Arches 

Court, 

Eastbr 

Term. 

DORANT 

o. 
DURANT. 


this  charge,  and  excluding  her  from  his  re- 
sidence without  provision,  is  a  species  of 
malicious  desertion;  but  neither  is  malicious 
desertion  by  the  law  of  England  a  ground  of 
separation,  (a) 

What  however  was  the  situation  of  this  lady 
at  that  moment,  and  what  does  it  now  continue  ? 
Here  is  the  wife  and  the  mothertumed  out  of  doors 
in  the  face  of  her  neighbours,  her  family,  and  her 
twelve  children,  under  the  heaviest  of  all  imputa- 
tions— a  charge  of  criminality  with  her  children's 
tutor.  Is  there  any  woman  who  would  not  have 
considered  an  act  of  personal  violence,  inflicted  in 
passion  or  even  deliberately  and  maliciously,  tri- 
vial and  pardonable  in  comparison  with  this  accu- 
sation ?  Who  would  not  have  considered  an  act 
of  casual  adultery,  nay,  the  deliberate  seduction 
of  a  nursery-maid,  trivial — not  really  in  itself, 
but  as  afifecting  the  feelings  of  a  wife — ^trivial,  in 
comparison  with  this  charge? — a  charge  made 
not  in  the  haste  and  error  of  the  moment,  but 
kept  up  and  persevered  in  to  the  present  time  ? 
And  yet  this  severest  of  all  injuries  is  not  to 
wipe  away  the  former  condonation;  but  that 
condonation  is  to  bar  the  wife  of  a  remedy  on 
account  of  all  the  profligate  adulteries  pre- 
viously committed.  This  is  not  treatment  in 
conformity  with  the  promises  and  conditions  on 
which  she  forgave ;  promises  not  left  to  impli- 
cation, but  expressed  in  Diu^ant's  own  letter: 


"  My  dear  Sir, 
"  I  am  again  obliged  to  ap]>ly  to  you  in  my 
"  distress ;  I  am  the  most  wretched  man  alive ; 

(fl)  See  Foniter  v.  Forster,  1  Considtory  Reports,  164. 
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my  poor  dear  Marianne  has  behaved  like  an 
angel,  but  it  is  impossible  she  can  ever  forgive 
me.  On  Friday  last  she  heard  of  the  brutal 
passion  which  had  harried  me  on  to  commit 
what  I  shall  repent  of  to  my  last  hour.  One  of 
the  women  confessed  to  her  that  I  had  been 
criminally  connected  with  her.  As  I  might 
have  expected,  she  insisted  on  leaving  the 
house  instantly,  and  the  carriage  took  her  on 
the  road  to  London :  but  as  I  could  never  bear 
the  idea  of  parting  with  her,  I  followed  it  on 
horseback,  and  she  most  indulgently  con* 
sented  to  return.  I  cannot  object  to  the  pre- 
sent determination  of  being  some  time  at 
Seighford,  as  I  hope  she  will  there  recover 
the  tranquillity  I  have  so  miserably  des- 
troyed :  would  she  but  once  consent  to  return 
here  I  would  relinquish  every  thing  in  the 
world  to  her  guidance,  and  if  I  ever  prove 
ungrateful  for  her  kindness  would  willingly 
live  on  bread  and  water  to  give  her  possession 
of  all  my  property.  Your  kindness  will,  I  am 
assured,  send  me  an  answer  by  my  servant, 
and  I  hope  bring  her  leave  to  come  to  Seigh- 
ford to  fetch  her  home.  I  trust  nothing  will 
induce  you  to  let  her  leave  Seighford,  as  I 
know  she  would  rather  suffer  any  poverty 
than  let  her  family  know  where  she  retired  to, 
and  in  her  present  disposition  I  fear  she 
might  make  away  with  herself." 
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Such  are  the  promises  on  which  she  returns : 
these  he  breaks  by  repeated  subsequent  adul- 
teries, and  consummates  his  unworthy  treatment 
by  these  cruel  accusations.     If  the  case  turned 
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upon  this  point,  I  cannot  say  how  I  might  feel 
compelled  to  decide:  but  if  I  were  bound  to 
leave  the  wife  without  remedy,  I  should  deeply 
lament  the  hardship  and  cruelty  of  the  law 
which  demanded  such  a  decision. 

And  what  is  the  present  situation  of  this  lady 
according  to  the  husband's  prayer  to  be  dis- 
missed? His  counsel  say,  her  remedy  is  a 
suit  of  restitution.  Does  then  the  husband 
pray,  that  he  may  be  compelled  to  take  home 
and  to  treat  with  conjugal  kindness  the  wife 
whom  he  has  for  years  been  charging  as 
criminal  ?  that  he  shall  take  back  to  the  so- 
ciety and  to  the  management  of  his  children 
the  mother*  whom  he  has  so  branded  and  de- 
graded by  his  imputations  ?  Is  this  wife,  who 
has  suffered  the  grossest  injuries,  in  point  of 
law,  from  the  profligate  adulteries  of  her  hus- 
band, and  the  still  more  distressing  insults,  in 
point  of  fueling,  from  his  groundless  charges,  to 
ask  the  assistance  of  the  law  to  compel  him  to 
take  her  home  to  be  held  up  by  him  as  an 
object  of  scorn  and  aversion  to  her  own  chil- 
dren ?  Is  this  the  "  consortium  vit^By'  which 
she  can  alone  seek?  The  Court  cannot  but 
feel  relieved  that  Its  duty  does  not  drive  It  to 
place  her  in  this  miserable  and  humiliating 
condition. 

On  the  grounds  already  stated,  that  her 
knowledge  of  the  last  adultery  with  Bradbury 
is  not  proved,  and  that  the  husband's  adultery 
with  Dyke  is  proved ;  and  without  deciding  on 
any  of  these  other  points,  I  think  I  am  war- 
ranted in  pronouncing  the  wife  entitled  to  the 
sentence  of  separation  which  she  prays. 
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Lady  D'Aguilar  v.  Baron  D'Aguilar.  (a) 


1794* 


CONUSfORT, 

Dr.  Nicholl  and  Dr.  Swahey  for  Lady  D'Agui-   michaelmab 

lar.  2iid  Sesuoa. 

Dr.  Arnold  and  Dr.  Laurence  contr^.  xh«  hii^bud't 

oondoot  is  legal 
eradtj,  if  bj 
Judgment.  cohabitation  the 

Sir  William  Scott  (Lord  Stowell).  to  ^njhaauti 

This  is  a  cause  of  separation  for   cruelty  J^wJr'oB 
and  adulter)^  brought  by  the  wife  against  the  J^^^^efaoTthe 
husband.     The  marriage  took  place,  in  March  boaband'a  adai- 
1767,  according  to  the  rites  of  the  Jewish  nation,  dl^rrniwom^ 
both  parties  being  Jews.    The  Court  does  not  Jepwatio^STa*' 
remember  any  proceeding  between  such  parties  *•"**  •*  f**^* 

J    r  ^  r  proDoanced  at 

in  a  case  of  this  nature :  there  may  have  been  *»»•  ''•fe'* 

prajer,  and  the 

such,  but  whether  there  have  been  or  not,  there  baabandcoa- 
is  no  doubt  that  the  suit  may  be  entertained,  (b)  mu! 
The  marriages  of  Jews  are  expressly  protected  ^u  penona,(«*. 
by  the  marriage  act ;  (c)  and  persons  of  that  ituMi  io  the  re- 
persuasion  are  as  much  entitled  to  the  justice  blH*a^w?re 
of  the  country  as  any  others ;  for  I  take  the  doc-  {Se^SiT  jiowa* 
trine  to  be,  that  all  persons,  who  stand  in  the  !>»!••  «*^  *• 
relation  of  husband  and  wife  in  any  way  the  Tioutioo  or  nj 

Batrimonial 
dot  J. 

(a)  Vide  ante,  p.  765. 

(b)  See  the  cases  of  Lindo  i).  Belisario,  1  Consistory  Rep. 
216. ;  and  Appendix,  p.  7. ;  and  Goldsmid  v.  Bromet,  1  Con- 
sistory Rep.  324. 

(a)  26  Geo.  2.  c.  26.  Marriages  of  Jews  are  also  excepted 
out  of  the  operation  of  the  marriage  act  now  in  force,  viz. 
4  Geo.  4.  c.  76.  s.  31.  For  an  account  of  the  legal  state  of  the 
Jews  in  this  country,  see  the  Addenda  to  Jacob's  edition  of 
Roper's  Husband  and  Wife,  Vol.  2,  p.  476.  and  the  references 
giren. 
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law  allows,  as  by  a  foreign  marriage,  or  by  a 
domestic  marriage  not  contrary  to  law,  have  a 
claim  to  relief  on  the  violation  of  any  matri- 
monial duty.  Jews,  in  this  country,  have  the 
same  rights  of  succession  to  property,  and  of  ad- 
ministration, as  other  subjects  ;  and  they  come 
to  the  Ecclesiastical  Court  in  order  to  have 
such  rights  secured.  Many  of  them  are  pos- 
sessed of  considerable  personal  property ;  and 
they  have  the  same  right  to  transmit  it,  as 
others.  It  would  be  hard,  then,  if  they  had  not 
the  same  mode  of  securing  the  legitimacy  of 
their  children,  and  consequently  if  the  same 
rights  of  divorce  did  not  belong  to  them.  I 
have  therefore  no  doubt  that  it  is  the  duty  of 
the  Court  to  entertain  such  a  suit  between 
Jews,  as  between  others  of  a  different  per- 
suasion. 

The  case  comes  before  me  simply  upon  the 
evidence  on  the  libel :  nothing  has  been  pleaded 
by  the  husband  in  contradiction  or  explanation. 
On  the  admission  of  the  libel,  the  Court  directed 
the  part  relating  to  the  property  to  be  re- 
formed, thinking  that  it  might  embarrass  the 
Court  by  leading  to  an  inquiry  into  matters 
impertinent,  and  not  within  its  cognizance,  (a) 


Id  ■  sait  for  di- 
vorce bj  rmson 
ofthohoibmnd's 
■dalterj  snd 
omeltTf  the 
Coart'wil)  not 
inquire  into  hu 
depriTing  the 
wife  of  her  se- 
parate proper!  j, 
•aliitr  as  to  her 
paraphernalia. 


(( 


« 


(a)  The  eighth  article  of  the  lib<>I,  in  substaace,  pleaded, 
that  in  April  1773,  when  th^  wife  withdrew  firom  cohabitatioi, 
she  was  possessed  of  jewels,  and  had  in  her  own  houfe 
**  jeweb,  plate,  household  furniture  and  other  effects,  to  the 
**  yalue  of  8000/.,  all  which  were  her  own  sole  and  separate 
'*  property ;  that  the  husband  entered  upon  the  premises  and 
**  possessed  himself  of  all  the  said  effects,  her  wearing^  appaiel, 
**  and  ornaments  of  her  person,  except  the  clothes  she  had  on." 
On  this  article  the  Court  said — '<  It  has  been  objected  that  th» 
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Tbrm, 
will  lead  to  a  discussion^upon  which  the  Court  may  find  it  dif-     ^<^^«miob« 
ficult  to  satisfy  itself:  the  husband  prim^  yacte  is  entitled  to     D'Agoilas 
the  property  of  the  wife :  it  b  only  by  stipulation  that  it  can  be     j%»XQn  lae. 
taken  from  him,  and  it  is  discretionary  what  part  shall  be  com- 
municated to  the  wife.    The  Court  would  be  under  great  dif- 
ficulty in  interposing  in  such  an  inquiry :  the  consequence  of 
admitting  this  article  would  be  an  averment  in  justification 
of  the  husband,  that  it  was  not  the  separate  property  of  the 
wife.    The  husband  has  a  large  discretion  over  joint  property. 
How  is  the  Court  to  discriminate  and  determine  on  such  mat- 
ters ?    This  part  of  the  article  would  lead,  I  think,  to  an  incon- 
venient inquiry :  I  shall  therefore  limit  the  article  to  pleading, 
that  he  deprived  her  of  her  wearing  apparel,  together  with  the 
ornaments  of  her  person.    A  wife  has  always  a  right  to  have 
her  clothes;  the  law  shows  a  special  indulgence  to  a  wife^s 
rtglits  in  her  paraphernalia  and  ornaments. 

The  only  part  of  the  ninth  article  objected  to,  is  that  which  Tb*  hwlMwl 
pleads,  * '  that  the  husband  lay  in  a  separate  bed.'*    This  should  ^^^  m  ul^ 
not  be  pleaded  as  an  act  of  cruelty ;  it  would  be  too  much  for  piendabfo  m 
the  court  to  declare  it  cruelty.  craelty. 

The  tenth  article  pleads,  "  that  he  abused  her  very  much.  Words  of  ■b«ie 
"  cursed  and  swore  at  her  bitterly,  called  her  whore,  and  other  [^1^^^^ 
"  opprobrious  names ;  that  he  held  his  clenched  fists  to  her  words  of  men- 
"  face,  and  declared,  that  he  would  do  for  her;  that  he  would  "^  i"ti«*ti»K 
"  be  the  death  of  her."    It  is  said,  these  are  mere  words  ;  but  tentioBofdoiiig 
these  are  acts  amounting  to  an  assault  at  common  law,  for  bodilj  bim  and 
which  he  would  be  bound  over  to  keep  the  peace.    Words  of  oaritj  oflifc  m, 
abuse  and  of  reproach  create  only  resentment,  and  are  not  legtl  orodtjr. 
legal  cruelty;  but  words  of  menace,  intimating  a  malignant  in-  ^o'lSrSr"** 
tention  of  doing  bodily  harm,  and  even  affecting  the  security  tlmais  vo  oar- 
of  life,  are  legal  cruelty.    The  Court  is  not  to  wait  till  the  ™*  'J^  •"^ 
threats  are  carried  into  execution ;  but  is  to  interpose  where  intorpose  wWb 
the  words  are  such  as  might  raise  a  reasonable  apprehension  of  "^^"^  '*^  * 
violence,  and  excite  such  fear  and  terror  as  make  the  life  of  the  pmhtifimy 
wife  intolerable.     If  rendering  life  intolerable  be  the  true  crite-  ▼jidwicoMdm- 
rioa  of  cruelty,  what  can  have  that  effect  more  than  contiaual  ^^aake  lifc^ 
terror,  and  the  constant  apprehension  of  bodily  injury?    It  tolenblo.; 
may  be  shown  that  these  were  mere  words   of  heat;  but 
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that  debarring  the  wife  of  her  fair  indulgencies 
was  irrelevant,   but  because  .  facts,   when   too 

vrimd  facie,  it  is  to  be  understood,  that  a  man  means  what  he 
says.  Until  I  am  instructed  by  superior  authority,  I  shall  hold 
that  the  Court  is  obliged  to  interpose  where  words  of  menace 
are  used.  I  should  feel  my  respon^bility  sit  uneasy  upon  me, 
if  in  consequence  of  rejecting  a  plea  charging  such  an  act, 
harm  should  happen.  But,  to  interpret  such  words,  the  party 
has  a  right  to  refer  back  to  violence  formerly  used. 

The  article  proceeds  to  state  minnte  acts  :  I  think  they  may 
better  be  stated  in  a  general  way  ;  they  throw  a  levity  on  the 
business,  when  pleaded,  and  are  more  proper  to  come  from  the 
witnesses.  As  to  spitting  on  her,  nothing  can  be  more  gross 
cruelty,  and  there  is  a  case  in  Hetley  in  which  a  prohibition 
was  denied,  the  only  act  of  cruelty  pleaded  being  spitting  on 
the  face;  and  that  was  adjudged  sufficient,  (a) 

The  llth  pleads,  **  that  by  imposition  and  threats  he  com- 
**  pelled  her  to  execute  a  deed  of  assignment  of  3560/.  South 
*'  Sea  stock."  Here  is  a  general  averment,  that  this  was  not 
only  obtained  by  threats,  but  by  imposition  also.  1  cannot, 
consistently  with  general  principles,  admit  this  as  cruelty :  it 
would  be  improper  to  inquire  into  this  transaction,  if  the  par- 
ties did  not  resort  to  Courts  which  can  invalidate  the  act.  I, 
therefore,  reject  this  part  of  the  article.  The  latter  part,  which 
pleads  "  the  mode  of  compelling  her  to  attend  at  the  office  o£ 
"  the  Accountant  General,  by  threats,  and  by  holding  up  his 
**  clenched  fists,''  I  shall  admit ;  but  I  shall  not  inquire  into 
that  part  which  states,  **  that  the  object  of  going  there  was  to 
''  receive  her  separate  property ;  and  that  he  snatched  the 
'^  draft,  received  from  the  Accountant  General,  from  her  hand, 
**  and  kept  it  for  his  own  use,  against  her  will.'' 

The  V2th  pleads,  "  that  she  had  gone  out  on  a  visit  with  the 
**  sister  and  nieces  of  the  Baron ;  that  on  his  return  home  he  be- 
'*  came  enraged,  swore  he  would  play  hell  with  her,  and  do  for 
''  her :  servants  were  sdarmed,  and  went  out  and  told  her ;  she 
**  did  not  return."  It  appears  to  me,  that  if  words  of  serious  me- 
nace^ importing  bodily  harm,  be  legal  cruelty,  it  does  not  dif- 
fer much  whether  they  be  addressed  to  the  person  herself  or  to 
a  third  person  :  the  test  is,  if  they  raise  reasonable  apprehen- 
sion ;  indeed  they  carry  with  them  something  of  additional 

(a)  See  Cluborn's  ease,  Hetlej,  149. 
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TKiinutely  pleaded,  cany  a  ridiculous  appear-       17M. 
stnee.     To  consider  then  what  appears  in  evi-   consistory, 

d  Michaelmas 

^"C^-  Term, 

Mr.  Pereira,  the  executor  of  the  first  husband   ^^  sewkw. 
of  the  wife,  is  a  witness  to  whom  there  is  no    d'aooilar 
oljection.     His  account  of  the  manner  of  their    daoqilar. 
^cohabitation  gives  a  striking  picture  of  habitual 
liarshness  and  incivility.    *'  He  observed,  that  in 

*  *  the  first  week  after  their  marriage,  he  treated 

*  *  her  with  great  harshness ;  spoke  in  aloud  impe- 

strengtb,  if  they  raise  apprehension  in  others,  for  that  shows 
the  wife  was  not  alarmed  upon  any  unreasonable  grounds. 

The  13th  pleads,  ''  that  this  cruelty  affected  her  health,  and 
**  that  she  still  remains  in  an  impaired  and  weak  state  of  health." 

To  the  I4th,  the  objection  taken  is,  to  the  want  of  specifi-  ^^^«"  .^« 
eation  in  point  of  time.  It  is  alleged,  **  that  he  kept  certain  spe-  keaoSog  eertuo 
"  eified  houses,  to  which  he  took  divers  women,  from  1700  to  vpeoified  bouMt 
*'  1793."    The  want  of  specification  as  to  time  is  supplied  by  ^J^^JjI^JJi****'^ 
the  specification  as  to  places.  These  are  pointed  out ;  the  scene  women,  tpecifi- 
of  guilt  is  specified;  he  will  have  the  opportunity  of  calling  ser-  f«^«»«/'pJ*o« 
Tants  to  show,  that  he  did  not  habitually  carry  home  these  loose  withoot  speoifi- 
Hfomen  to  these  places;  he  will  not  be  unprovided  with  defence.  ^^^  ^^  ^b«* 

The  16th  pleads  '*  an  adulterous  intercourse  for  the  last  ^  '?!*K  adulter- 
**  fourteen  years  with  Susannah  Lewen,  and  the  birth  of  a  child  and  oobabiu- 
**  thirteen  years  ago,  maintained   and    brought    up   by  the  ^^*  ^^*  ^'^» 
"  Baron,  and  lately  acknowledged  by  him."  wd^wlwow- 

The  16th,  **  that  Lewen  lived  at  a  small  house  in  the  City  ledxmeot  of  a 
**  Road,  belonging  to  the  Baron,  till  seven  or  eight  years  ago ;  ^j,j,  iVuienTli 
^^  that  he  then  took  her  to  reside  in  his  own  house,  in  Broad  nothing  that  m> 
**  Street  Buildings,  where  she  has  ever  since  resided  as  house-  5!f***"J^  affeou 

.  .        t     .         .  the  wire  with 

'<  keeper;  that  durmg  the  years  1790,  L791,  1702,  and  1793,  the  knowledge 
**  Baron  D'Aguilar  and  Susannah  Lewen  have  slept  in  the  same  ^^^'*®'* 
**  bed  ;  but  the  same  was  not  made  known  to  his  wife  till  after 
"  the  commencement  of  this  suit."  There  is  nothing  that  ne- 
cessarily affects  the  wife  with  the  knowledge  of  the  fact ;  she 
has  pleaded  the  contrary ;  and  that  his  acknowledgment  of  the 
child  was  lately  made. 

The  17th,  18th,  and  19th  plead  further  adultery  with  other 
women.     Libd  admitted,  as  reformed. 
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^'  riouB  tone ;  his  manner  was  so  disgusting,  that 
^<  witness  ceased  to  visit  them ;  his  manner  was 
"  contemptuous ;  it  brought  tears  into  her  eyes." 
Mrs.  Kahlen  confirms  this  account.     It  is  true 
that  in  1 770  this  witness  was  v^ry  young ;  and  it 
is  a  long  time  ago :  and  much  observation  has 
been  made  on  her  minute  testimony ;  but,  looking 
at  the  facts  to  which  she  deposes,  I  think  it  not 
improbable  they   may  have  made  that  exact 
and  lasting  impression  to  which  she  swears.    It 
is  truly  said,  that  her  evidence  as  to  a  fact 
which  occurred  when  she  was  nine  yeara   old 
would  be   received   with  caution  even  at  the 
moment.    But  all  the  Court  has  to  consider  is, 
whether  the  witness  gives  an  account  on  which 
It  can  judicially  depend.    Her  account  of  his 
general  treatment  is :  ^*  she  was  often   at  the 
"  house ;  he  treated  his  wife  so  cruelly  as,  at  that 
''  time,  to  impress  her  mind  with  the  idea  that  he 
*'  was  an  illnatured  man ;  he  treated  her  in  the 
'*  harshest  manner.     *  Bitch,'  and  '  damnation 
"  seize  your  blood,'  were  frequent  expressions. 
"  She  at  length  avoided  going."    These  two  wit- 
nesses together  describe  such  general  ill-treat- 
ment and  behaviour,  as  to  be  highly  improper, 
and  which  amount  to  a  great  degree  of  harsh- 
ness ;  though,  periiaps,  not  alone  sufficient  for 
the  Court  to  take  hold  of. 

But  there  are  two  facts  on  which  the  Court  is 
bound  to  interpose.  Mrs.  ELahlen  says,  ''  that 
^*  one  day,  at  dinner,  D'Aguilar  quarrelled  with 
"  the  servant ;  was  then  sulky ;  then  flew  into 
"  a  passion  with  his  wife  without  provocation ; 
"  and  pushing  the  deponent  aside,  he  threw  the 
''  fire-screen  with  violence  at  his  wife,  saying, 
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Danqnation  seize  your  blood/    Deponent  be- 
'^  lieres  it  would  probably  have  killed,  if  it  had 
^'  struck  her :  she  was  alarmed  and  ran  to  her 
**  aunt's    house."     The   fire-screen  then  was 
thrown  with  an  intention  to  strike,  and  with  a 
violence  which  would  have  endangered  the  per- 
son.  It  is  said,  that  no  other  witnesses  have  been 
examined :  but  it  does  not  appear  that  any  were 
spectators,  or  if  spectators,  that  they  are  alive. 
This,  therefore,  is  an  act  which  the  law  con- 
siders direct  cruelty,  and  I  see  no  improbability 
that  it  should  make  an  indelible  impression  on 
the  mind  and  memory  of  a  child ;  and  the  ac- 
count corresponds  with  the  husband's  character. 
Another  fact  is  spoken  to  by  Pereira  and 
Linneard.    The  former  says;  "  In  December 
"  1772,  Lady  D'Aguilar  came  to  his  co-executor; 
*^  complained  that  her  husband  had  beaten  her; 
'^  she  showed  her  arm ;  it  was  bruised ;  he  ad- 
**  vised  her  to  swear  the  peace  against  him, 
"  which  she  did ;  and  bail  was  given."  Linneard 
deposes ;  "  At  the  end  of  1772,  or  in  the  begin- 
**  ning  of  1773,  she  came  to  her  aunt  complain- 
'^  ing  her  husband  had  beaten  her;  her  arm  was 
^*  bruised  from  the  shoulder  to  the  elbow ;  and 
''  black    as   if   mortified.     She    continued  ill 
**  a  considerable  time."    I  am  at  least  satisfied 
that  articles  of  peace  were  exhibited  against 
him^  and  that  bail  was  given. 

It  is  said  these  facts  are  remote :  they  are  so ; 
but  the  Court  is  to  consider  that  as  a  fair  rea- 
son why  the  witnesses  relate  them  with  less 
precision  and  distinctness.  If  I  am  satisfied 
the  evidence  is  substantially  true,  that  is  all  I 
can  require.     Again,  it  is  objected  that  there  is 
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1794.       no  evidence  but  the  declarations  of  the  party 
coNsirroEY,  hcrsclf,  and  that  there  might  be  other  canse  for 
^' Twuir^'  her  bruises ;  but  these  declarations  are  supported 
Sod  SMtioa.    by  the  appearance  of  the  body,  and  by  her  act 
D'AociLAR    in  going  to  the  magistrates.    The  conduct  of 
D'AouiLAK.    the  husband  likewise  confirms  this  representa- 
tion ;  for  he  might  have  made  a  defence  before 
the  magistrates,  and  might  have  given  an  alle- 
gation in  this  Coiut,  showing  that  the  bruises 
were  the  effect  of  another  cause ;  but  no  such 
explanation  has  been  offered.     From  the  con- 
duct of  both  I  think  I  am  well  founded  in  draw- 
ing the  inference,  that  this  act  did  happen  as 
she  described  at  the  time.    This  fact,  then,  was 
such  gross  violence  as  would  entitle  the  wife  to 
that  security  which  this  Court  can  give. 
A  wtfe'tf  delay        But  it  is  objectcd,  that  as  no  application  was 
ihe*EociefiMU-  madc  to  the  Ecclesiastical  Court,  the  inference 
Sl.??;«"c™:  is  there  was  no  ground  for  complaint.     The 
eitj  does  oot    subscquent  history  proves  that  she  would  have 

infer  tbat  there  iii  .  •■  -liiii 

\b  no  gronnd  for  consultcd  her  owu  mtcrcst  better,  if  she  had 
erS^l'IuVe  T'  rcsortcd  here ;  but  it  has  never  been  held  that 
SSIi^thetniUi  ^  woman's  not  coming  raises  even  a  presump- 
of  the  charge,    tiou  agaiust  thc  truth  of  such  an  occurrence; 

there  may  be  many  reasons  against  such  a 
course ;  and  here  the  conduct  of  this  lady  is 
accounted  for  by  the  voluntary  separation  being 
acquiesced  in. 

A  very  indistinct  account  is  given  of  a  subse- 
quent cohabitation  for  a  short  time ;  but  there 
is  sufficient  to  satisfy  me  that  they  did  again 
shortly  separate ;  and  a  witness  proves  that 
this  lady  was  then  in  ill  health,  destitute  of 
clothes,  and,  he  believes,  that  the  reason  of 
their  separation   was   the   husband's   ill-treat- 
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ment.    The  separation  lasted  for  nearly  twenty       ^'^^^ 
years;  and  this  has  at  least  one  effect,  viz.  that   gonshtort, 
it  approximates  the  two  periods  of  cohabitation.  **"' Vm"** 
If  they  had  lived  together,   the  Court  would    «»*»«•■• 
have  considered  the  former  acts  as  pretty  much    d'aouilak 
obsolete,  and  that  the  husband  was  emendatus   ]>»aouilai. 
moribus;  but  as  there  was  a  separation  it  is  to  be  ^  btoiidi»te 
considered  as  if  the  intermediate  years  had  not  •n^ntioB  m 
elapsed ;  and  the  Court  has  a  right  to  look  at  two  perfodf  or 
former  acts  as  if  they  had  happened  recently,      that  ^^ 
It  is  material  to  observe  how  the  return  to  ^y  b!l^ 
cohabitation  was  brought  about,  as  it  wiQ  weigh  ^  "J^^^"'' 
whether  there  was  condonation,  and  what  was  !<M»k«d  upon  ■■ 
the  effect.    In  December  1792,  the  wife  received  p^JinmS^. 
some  letters-  which  agitated  her :  they  signified  ][5ltor3uJ"a 
an  intention  of  the  husband  to  return  and  live  Mptfiuoo  •  re- 
with  her.    Accordingly  he  came ;  and  the  wife  atioD  wH  af-^' 
is  heard  to  say,  **  she  could  not  live  happily  ^^  .to"***" 
**  witii  him  twenty-four  years  ago,  and  could  wiiathar  ihew 
**  not  expect  to  do  so  now."    It  was  not  a 
voluntary  return   on  her  party  but  it  was  his 
determination  and  his  act :  and  the  utmost  con- 
sent shown  on  her  part,  was  a  passive  acqui- 
escence after  considerable  resistance.    It  is  said 
that  no  charge  of  former  ill-conduct  was  then 
produced ;  but  I  think  the  extreme  submission 
and  resignation  of  this  lady,  which  she  appears^ 
by  the  evidence,  to  have  shovm  in  the  whole 
of  their  cohabitation,  account  for  her  not  ex- 
pressing herself  more  strongly  than  ''  that  she  ah 
**  could  not  live  happily  with  him  before."    If  ^^/^^S^ 
this  acquiescence  is  a  condonation,  still  it  is  only  •JKJ^^  •j/"' 
conditional.    She  must  have  had  promises  that  tioaai;  ibrtbe 
no  ill-treatment  should  take  place:  indeed  all  offb/npau. 
condonations,  by  operation  of  law,  are  expressly  Jjj  ^ 
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or  impliedly  coaditional ;  for  the  effect  is  taken 
off  by  repetition  of  misconduct.  Condonation  is 
not  an  absolute  and  unconditional  forgive- 
ness, (a) 

A  question  has  been  raised  in  ai^um^it, 
whether  acts  of  adultery  levvve  acts  of  <^nielty  ? 
and  a  case  has  been  cited  in  which  it  was  de- 
cided by  Dr.  Henchman,  who  I  always  under- 

« 

(a)  **  CoadoiHilioii  n  nerely  retroitpectiTe ;  if  the  oflfenee  for- 
««  given  is  afterwaids  renewed,  the  party  has  a  right  to  leTert  to 
"  former  facts ;  if  she  brings  them  in  conjunction  with  laler.  . . . 

**  The  second  consideration  is  whether  there  is  any  bar  to  this 
**  sail,  as  the  wife  would  be  entitled  to  relief  if  ^ere  is  none  : 
**  here  it  n  said  there  is  something  of  a  condonation ;  thatahe  svf- 
''fered  theyisUs  of  Lord  Ferrers  after  a knowledise  that  lie  was 
''  oohabiting  with  another  woman  as  his  wife ;  that  this  was  a 
**  sort  of  comprombe.  It  has  been  truly  said»  that  the  doctrine 
"  of  condonation  is  not  exactly  defined  as  to  the  time  of  its 
**  taking  place;  I  know  no  case  where  it  has  been  held  that  the 
**  mere  abstinence  from  bringing  a  suit  woaid  operate  as  a  legal 
''  bar  to  a  suit  when  brought ;  and  many  cases  mig^t  be  pot 
**  where  it  would  be  very  hard  that  it  should :  the  wife  may  be 
^  poor ;  inapt  eomUU:  such  a  rule  would  be  imposing  a  cruel 
**  necessity  tending  to  deprive  the  party  of  a  legal  remedy. 
'*  Abstracted  from  the  letter  there  is  nothing  like  condonation. 
"  By  the  evidence  it  appears  that  it  was  a  maniage  of  cod- 
\*  tinned  uneasiness  to  her,  that  she  remonstrated  with  and  ap- 
**  pfied  to  him  in  every  way  without  success :  theie  u  nothing 
*'  like  an  offer  of  acquiescence;  on  the  contrary  there  is  honest 
'•  indignation  expressed  as  strongly  as  it  could  be  widiout 
"  ecmiing  to  the  Cowt  to  complain.  What  is  the  import  of  the 
"  letter  ?  '  That  provided  Lord  Ferrers  would  return  to  his  law- 
<*  ful  bed>  she  (Lady  Ferrers)  would  not  reproach  him  moie ;' 
**  but  to  interpret  it  that  if  he  would  divide  his  pleasures  she 
"  would  be  satisfied,  is  a  construction  I  cannot  put  upon  it : 
**  that  letter  could  never  amount  to  a  condonation ;  and  if  it 
"  did,  it  was  a  conditional  oier  which  not  being  accepted  is  to 
'<  be  taken  as  actually  withdrawn."  Per  Lord  StewU  in 
Ferrers  V.  Ferrers,  (MS.  note),  Consistory,  6th  March,  1791. 
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iBtood  was  one  of  the  most  j  udicious  practitioners       I'TM* 
who  ever  presided  here,  that  acts  of  cruelty  re-    consistory, 
vived  acts  of  adultery  before  condoned.    The   ^'""bm "** 
case  is  Worsley  v.  Worsley.     I  have  had  it    a^J«^«. 
looked  up.     It  never  proceeded  to  sentence;    D'AooiLAft 
but  the  plea  was  admitted  after  an  opposition.    d'a«oilak. 
It   alleges,  that  the  parties  were  married  in 
1712;  that  the  husband  treated  the  wife  with 
cruelty ;  and  that  he  committed  adultery  in  1720  ; 
and  in  1728,  the  parties  were  living  together,  for 
acts  of  cruelty  are  then  stated.  I  presume,  then, 
the  objection  taken  was,  that  after  1720  they  were 
living  together,  and  the  only  ground  on  which  the 
Court  could  admit  the  act  of  adultery  was,  that 
it  wias  revived  by  the  cruelty.    The  Court,  how- 
ever, overruled  ihe  objection.    It  has  then  been 
considered  in  this  Court,  that  circumstances  may  ciroomsunoM 
take  off  the  effect  of  condonation  which  would  not  ^IJ^^^ 
sapportanoriginalcause.  Facts  of  cruelty  revive  ■J^'''**^ 
adultery,  though  they  would  not  support  an  ori-  port  m  oiigiMi 
ginal  suit  for  it.    The  condonation,  in  this  case,  ^^^' 
is  such,  that  it  is  hardly  necessary  to  resort  to  the 
authority  of  Worsley,  but  it  confirms  the  doctrine, 
that  facts  would  revive  which  would  not  be  a 
sufficient  ground  for  an  original  proceeding. 

It  is  held  that  words  of  heat  and  passion,  of 
incivility,  or  reproach,  are  not  alone  sufficient  for 
an  original  cause ;  nor  harshness  of  behaviour: 
but  I  cannot  but  think  that  their  operation  would 
be  stronger  in  condonation.  Words,  otherwise  of 
heat,  receive  a  different  interpretation  if  upon 
former  occasions  they  have  been  accompanied 
with  acts ;  if  it  is  apparent  that  the  party  was  in 
the  habit  of  following  up  words  with  blows :  and 
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1904.  on  these  grounds  I  am  of  opinion  much  less  is 
coMtitTosY,  sufficient  to  destroy  condonation  than  to  found 
^'twm  "'*  an  original  suit. 

smi^mmm.  The  parties  returned  to  live  together — not 
0'AoviLAR  voluntarily  on  her  part— ^and  I  cannot  consider 
D'AouiLAB.  her  acquiescence  as  amounting  to  a  complete 
hm  iHib^  M-  forgiveness :  it  was  almost  an  extorted  consent. 
wiiiui|  aeqoiM-  Thcrc  was  no  return  to  connubial  cohabitation  ; 
um  to  utc  u  for  though  she  slept  in  the  house  for  a  few 
tatCithlou^.'  nights,  it  was  in  a  separate  bed,  and  though  it  is 
"^^^  suggested  that  the  separate  bed  was  not  aired, 
ttMNut  to  a  yet  the  contrary  is  proved,  and  the  husband  has 
giTflMw.  ^'      only  insinuated  this  defence  in  interrogatories. 


As  to  the  manner  in  which  the  party  lived 

after  this  return  to  cohabitation,  four  witnesses 

have  been  produced :  and  objections  have  been 

taken  to  them  which  must  necessarily  attach 

To  damestio     lu   all  such  cases :   for,  to  domestic  conduct, 

d^J^Lu!^  friends,  dependants^    and  servants  alone  can 

•enraau  oaii      spoak.     They  must  have  some  bias,  and  the 

•lone  gpttk  9       ^  -  •'  ,  .  .  ,    w 

thej  mwt  iMTo  Court  must  be  on  its  guard  against  it ;  and  I 
thTcowt  Biif t  shall  therefore  receive  this  evidence  with  some 
J|J?£[|^J"^     drawbacks.     Linneard,  a  servant,  says :  "  The 

"  Baron  took  every  opportunity  to  quarrel ;  he 

''  dined  at  another  house,  he  did  all  he  could  to 

"  prevent  her   eating  —  to  vex  her;  he  threw 

'*  pieces  of  meat  which  fell  on  her  clothes,  her 

''  plate,  or  the  table-cloth ;  said  '  she  might  eat 

''  or  be  damned ;'  quarrelled  and  abused  her 

"  every  day — swore  at  and  terrified  her." 

cndty  naj  be      ^  must  ucvcr  forgct  that  the  lady  was  above 

"^'d  w'a^  ^  seventy,  and  that  there  may  be  relative  cruelty : 

iMbiu,  &o.  of '  and  what  is  tolerable  by  one  may  not  be  by 

^"*^'        another.     "  He  took  the  keys  of  the  closets ; 
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"  deposed  her  from  the  management  of   the       1794. 
"  family — locked  up  the  tea,  cakes,  &c."  These   consistory, 
things   would  be  necessary  to  persons  used  to  mi^uelmas 
such  indulgencies,  and  at  such  a  time  of  life,    ^nd  seuion. 

The  deponent  feared  he  would  do  her  a  mis-    d*agu7lar 

chief;  she  asked  leave  to  go  out — he  swore    d'aouilar. 

and  spit  at  her  several  times;  made  her  go 
'^  and  undress ;  she  was  terrified  at  him,  and  her 

health  was  much  impaired :  he  prevented  her 

going  to  pay  a  visit  to  his  own  sister." 

It  is  said  the  husband  has  a  right  to  restrain  Thehubuid's 
the  visits  of  his  wife,  and  so  he  has ;  but  his  rights  [eSnj*^\"*^ 
may  be  enforced  in  an  illegal  manner.    It  is  not  j***^  <»"  V  ^* 
insinuated  he  had  any  just  ground  to  restrain  marital  aathon- 
her ;  and  it  may  be  true  that  it  is  not  necessary  inforoed^bj'ln, 
to  show  such :   but  the  Court  is  to  consider  JlSjIiJ;^*'^^'^^ 
whether  he  exerted  his  right  in  a  proper  man-  threiu/ 
ner.     In  my  opinion  he  has  taken  off  the  effect 
of   any  such  justification  by  the  manner  in 
which  he  has  exercised  his  marital  authority,  (a) 
The  witness  continues :   **  he  told  her  to  get 
**  ready  to  go  to  the  Court  of  Chancery,  and 
**  receive  her  money :  she  said,   she  did   not 
"  want  it  and  would  not  go :  he  swore  at  her, 
"  held  his  clenched  fist  in  her  face ;  said  he 
**  would  do  for  her  :  she  said  she  would  not  go 
"  without  her  trustee  :  he  forced  her  to  go  with 
"  her  maid,  who  was  obliged  to  hold  the  smelling 
"  bottle  to  her  nose  all  the  way." 

It  is  said  he  had  a  right  to  insist  on  her  going 
to  receive  the  money ;  but  this  was  not  to  bo 
enforced  by  brutal  violence;  but  in  fact,  he 

(a)  See  the  observations  in  Waring  v.  Waring ;  and  the  note, 
2  Consistory  Rep.  159. 
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If  a  wife  pro- 
oeediDg  against 
her  hosband  for 
croeltj  and 
adultery  was 
not  originallj 
justified  in 
withdrawing 
from  cohabita- 
tion, the  Court 
must  pronounce 
her  under  the 
obligation  to 
return. 


had  no  right,  for  it  was  her  own  separate  pro- 
perty, and  she  was  well  justified  in  that  mode- 
rate resistance  she  made.  Again  it  is  said 
there  was  no  actual  violence,  but  that  was  un- 
necessary ;  because  threats  succeeded  in  com- 
pelling her. 

The  witness  further  says,  "  the  Baron's  sister 
''  and  nieces  came  on  the  19th  of  Augi^t  and 
''  observed  her  health  and  spirits  were  so  bad 
''  that  air  would  be  of  use  to  her :  they  asked 
'*  her  to  go  and  visit  them."  Her  conduct 
seems  to  have  been  dictated  by  a  care  not  to 
ofiend  him :  she  hesitates  but  at  last  goes. 
''  He  was  in  a  passion,  swore  he  would  play 
''  Hell  with  her,  would  take  care  she  should 
'*  not  go  out  again ;  he  would  do  for  her.  The 
''  witness  and  other  servants  were  alarmed  for 
'*  her,  and  her  health  was  affected."  Kahlen  con- 
firms  this  :  ''  he  insulted  her  by  asking  her  to  eat 
'*  pork,  &c. :  deponent  was  so  apprehensive  of 
''  his  doing  mischief,  that  she  removed  knives, 
'•  &c.  out  of  the  way.  He  insulted  her  by  talk- 
''  ing  of  his  amours  before  her;  was  in  a  passion 
"  if  deponent  spoke  to  her.  Though  her  re- 
"  gular  meals  were  served,  he  prevented  her 
'*  eating  by  terrifying  her,  so  that  she  did  not 
'^  eat  at  all  — she  became  ill :  deponent  was 
"  seriously  afraid  she  would  die."  This  witness 
is  confirmed  by  Goto  and  Simmonds. 

I  think  this  lady  was  in  that  state  of  oppres- 
sion which  fully  justified  the  step  she  took  in 
withdrawing  from  her  husband.  That  is  the 
point  which  I  have  to  determine :  for,  if  she 
was  not  justified,  I  must  pronounce  her  under 
the  obligation  to  return.     I  think,  in  so  doing, 
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I   should  place  this  woman,   at  an  advanced       ^704. 

period  of  life,  and  who  appears  to  have  con-   coNsitTORv. 

ducted  herself  well,  in  a  situation  which  would  ***^tbrm?** 

expose  her  person  to  that  bodily  hazard  and  in-    2od  sewioB. 

tolerable  hardship  from  which  the  law  of  our    d'agoilar 

country  is  bound  to  protect  innocent  subjects,    d'aqvilar. 

I  think  that  she  has  proved  her  case  of  cruelty. 
Next,  as  to  the  adultery. 

It  has  been  suggested  that  the  Jewish  reli-  i'  the  mmua 
gious  regulations  allow    concubines.     By  the  i^wJd,^du^t 
Mosaic  law,  as  at  present  received,  is  there  any  w^a^Vuege 
such  privilege  ?    If  there  be  any  such  among  ^2^"*Jii^„t 
the  Jews  themselves,  it  would  be  a  great  ques-  »>«»»  ipeoitiiy 
tion  how  it  could  be  attended  to  in  a  Christian  whether  u 
Court  to  which  they  have  resorted ;    and,  if  it  ^"i}i^„""^V* 
could  be  noticed,  it  ought  to  have  been  specially  ^^"^  *jf  *" 
pleaded  ;  but  I  think  it  could  not. 

A  minute  inquiry  into  the  adultery  is  not  ne- 
cessary, as  the  Court  is  satisfied  on  the  other 
branch,  cruelty.  Four  witnesses,  Elizabeth 
Smith,  Mary  Vincent,  Catherine  Fakes,  and 
Harriett  Smith,  if  believed,  prove  the  adultery 
with  Susannah  Lewen,  with  whom  the  libel 
pleads  he  had  lived  and  was  living  in  a  state  of 
adultery.  No  objection  is  made  to  Mary  Vin- 
cent, except  from  her  conversation  with  Eliza- 
beth Smith,  which  does  not  expose  her  to 
reproach :  for  she  conducted  herself  very  pro- 
perly. She  says,  ^'  his  bedroom  was  on  the  same 
''  floor  with  Lewen's  and  communicated ;  went 
'^  to  separate  rooms  at  night,  but  only  one  bed 
'^  used ;  impression  made  of  two  persons:  Lewen 
''  confessed  it,  and  with  sorrow;  had  told  her 
**  that  the  child  living  in  the  house  was  her 
**  daughter  by  the  Baron  D'Aguilar."    She  is 
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1794.       confirmed  by  the  evidence  of  the  other  three 

Consistory,  witnessos,  and  also  by  Coto,  as  to  the  acknow- 

^' T^M.*"'  ledgment  of  the  child  by  the  Baron. 

Sod  Session.        Fakcs  says,  "  When  she  knocked  at  the  door 

d'agc7lar    ''  of  the  room,  sometimes  one,  sometimes  the 

D*  AG  OIL  A  R.    "  other,  came  in  their  shirt  or  shift:  there  were 

"  two  impressions  in  the  bed, — witness  heard 

**  them  talk  together.     The  other  bed,  in  which 

''  the  child  slept,  was  the  child's  bed,  and  there 

"  was  no  other  bed  in  the  house.'* 

The  adultery  is  almost  admitted  in  the  inter- 
rogatories by  insinuating  the  defence  that  the 
wife  was  cognizant  and  had  forgiven.    There  is 
no  evidence  which  satisfies  the  Court  that  she 
was  apprized  of  it  in  any  other  manner  than  upon 
general  or  probable  suspicion :  it  is  not  shown 
she  knew  it  so  that  she  could  legally  prove  it. 
CoDjngsi  cohs-  If  it  was  shown  that  he  had  avowed  it  to  her,  it 
s^tofi^dter^  mi^t  be  a  condonation  as  to  that  particular 
hns^  to  ti!?*  f^^*  •  ^cre,  on  the  contrary,  is  evidence  inducing 
wife,  maj  be     a  belief  there  had  been  no  such  avowal.     His 

oondonstion  i 

bat  if  a  wife  laughiug  iu  a  sneering  way  when  the  child  called 
Mt*ofhI^Mln.  him  **  Papa"  in  her  presence,  proves  that  it  was 
l^niwmT^^  ^^*  openly  known.  Why  should  he  have  so 
qoeuoe  that  she  douc  had  hc  mentioned  the  subject  to  his  wife? 
other  soto.  But  if  shc  ovcrlookcd  one  act  of  human  infir- 

mity, it  is  not  a  legal  consequence  that  she  has 
pardoned  all  other  acts ;  that  she  tolerates  all 
other  debauchery :  her  forgiveness  is  confined 
coodoDaUoo  is  to  that  ouc  act.     Condonation,  with  respect  to 
^eilj  l^iui  women,  is  not  held  to  bear  so  strictly :  a  woman 
'  T''^? '!18^»*  has  not  the  same  control  over  her  husband,  has 

a  basbtod.  ' 

not  the  same  giiard  over  his  honor,  has  not  the 
same  means  to  enforce  the  observance  of  the 
matrimonial  vow ;  his  guilt  is  not  of  the  same 
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consequence  to  her :  therefore  the  rule  of  con- 
donation is  held  more  laxly  against  the  wife. 
But  it  does  not  follow,  that,  because  she  over- 
looked one  offence,  which  she  could  not  pre- 
vent, that  is  to  be  construed  to  give  an  universal 
licence  to  unlimited  debauchery. 

That  the  Baron  did  indulge  himself  in  other 
amours  is  demonstrably  proved,  partly  by  Vin- 
cent, to  whom  there  is  no  just  exception.  She 
says,  "  She  was  with  the  Baron  when  Fellows 
''  came  and  implored  him  to  do  something  for 
"  her,  for  he  knew  he  was  the  father  of  the  child 
*'  she  was  pregnant  with :  he  said,  she  was  a 
"  bad  woman  when  he  was  connected  with  her ; 
''  the  child  might  be  another's."  This  is  as  near 
a  direct  confession  of  guilt  as  can  be.  ^^  At  last 
"  he  ordered  the  deponent  to  take  a  lodging 
"  for  her ;  she  was  supported  by  him.  Fellows 
**  told  deponent  he  had  seduced  her  by  in- 
*^  toxicating  her."  She  speaks  also  to  another 
fact,  as  to  Lucy  Dean.  There  are  facts  laid 
with  others,  but  these  are  only  proved  from  the 
probability  as  to  the  use  he  made  of  the  houses, 
and  therefore  I  do  not  lay  much  stress  on  them. 
I  am  satisfied  that  adultery  with  three  different 
persons  is  proved ;  and  the  wife  is  no  doubt  en- 
titled to  the  sentence  of  separation.  It  remains, 
therefore,  to  consider  the  question  of  costs. 

In  general,  the  husband  is  bound  to  defray 
the  wife's  costs;  otherwise  the  wife  would  be 
disarmed  and  denied  justice,  (a)  The  husband 
has  by  the  law  of  this  country   all  the  pro- 
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(a)  Vide  Bray  y.  Bray»  and  the  authorities  referred  to  in  the 
note,  supri^,  16B. 
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1794.      perty ;  and  therefore,  the  wife  must  have  the 

coMBisTORY.   means  of  self-defence,  and  of  subsistence  from 

^'^TiRif"^'  him;  but  when  she  has  a  separate  fortune,  the 

Sad  seaaiea.    Court  always  cousiders  whether  such  separate 

d'aooTlak    means  are  sufficient  for  self-defence  and  sub* 

D'AfloiLAR.   sistence.    If  it  deems  them  sufficient,  she  is  not 

whea  thTIrife    entitled  to  alimouy  and  costs  during  suit.  These 

busepwtto      considerations  press  here.      The  wife   stands 

thtlc^art  dMms  without  that  particular  claim  on  the  husband, 

5:S^".'J^'«"  but  upon  the  common    footing  of  a  litigant 

TOuIISlefto"  party,   who  has,  on   proving  his  case,  primd 

•uaioiiy  Bor     fociey  a  right  to  the  expences  to  which  he  has 

!!?tt  •b^'Seii   been  put  by  the  injustice  of  the  other  party. 

c^l^"fMtiiig  Costs,  however,  are  a  matter  of  discretion  in 

of  m  litigant      which  mauv  things  are  to  be  taken  into  consi- 

partjt  and  ob  y  ^d 

proTiBKber  dcratiou ;  and  the  Court  may,  under  circum- 
^  rigbtC^  stances,  relax  the  rule.  I  have  looked  into  this 
h^me/diMre-  ^*^®^  ^^'  circumstauccs  which  woidd  exonerate 
tioaarj  with      \}^^  husbaud,  but  without  success.    On  the  con- 

Conrta  on  a  ooD-  ■%         ^  •% 

aideratioD  of  all  traTy,  I  find  considoraUe  aggravation.  This 
at^Tto'Aiax  lady  of  advanced  age,  of  infirm  health,  void 
^  "^•-         of  reproach,  who  behaved  apparently  remark- 

ably  well  to  her  husband,  is,  without  provoca- 
tion, treated  with  insult,  with  ill  language,  with 
menaces,  and  with  violence  occasioning  fear  for 
her  life ;  the  husband,  at  an  advanced  age, 
with  passions  under  no  degree  of  control  or  dis- 
cipline, committing  adultery  and  indulging  him- 
self in  unlimited  debauchery !  There  is  no  favour- 
able ground,  then,  on  which  to  release  him  from 
costs ;  and,  on  the  whole,  I  consider  I  am  bound 
to  pronounce  that  the  lady  is  not  only  entitled 
to  a  separation,  but  to  her  costs. 
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BEEBY   V.    BEEBY.  17119. 


COMBUTORY, 

The  King's  Advocate^  (Sir  John  NichoU)  and   MioBAEtiiAi 
Dr.  Laurence  J  for  the  husband.  niED^. 

Dr.  Amoldf  contr&. 

Judgment. 
Sir  William  Scott  (Lord  Stowell). 

This  is  a  suit  of  adultery  brought  by  the  hus-  in  a  lut  for  m. 
band.    The  marriage  took  place  in  1790,  the  ITS^'bTI^ 
woman  being  a  minor;  and  the  parties  lived  to-  ^J^^^'* 
gether  for  six  years.   It  is  pleaded  that  the  wife  i»vuk  io «  pi«« 
quitted  his  society  in  or  about  June  1796 ;  but  U'^^I^Hmuh* 
of  that  fact  no  proof  is  afforded  on  the  part  of  JU^JtaTioBg 
the  husband,  except  by  one  witness,  who  says,  J^J",^"" 
**  that  they  separated  about  June  1796."    The  (•daittry,  mU- 
articles  of  separation,  though  called  for  by  the  Mm^'^hJ. 
Court,  are  not  produced,  but  they  were  executed  ^e^i^' 
on  the  27th  of  June,  1796.    It  seems  probable  ^^N^jf 
that  the  separation  took  place  some  little  time  ^^^  •>>•  >epa. 
before ;  it  is  unlikely  that  parties  in  such  a  state  i^ngprii^rtothlt 
of. feeling  towards  each  other  should  cohabit:  lSjl!db/h"iu 
on  this  general  presumption  then  I  should  be  wtitif^itoiwr 

^  ^  ^  diMniiMl ;  not 

disposed  to  antedate  the  fact  of  separation.         wui  a  ntonto 
To  the  character  of  the  lady  there  are  strong  hJm!  tfu^* 
testimonials,  both  as  the  best  of  mothers  and  of  SUJJ'"^  'S^t 
wives ;  her  husband  himself  bears  the  strongest  ^JJf^J"'**^'* 
testimony  by  committing  to  her  the  charge  of  ntettaeoBdo- 
three  female   children.      From  this  height  of  ^ull^^bbh!^ 
character  she  has  fallen,  for  it  cannot  be  denied  Sf ^at*o  "^ 
that  adultery  is  proved.    The  husband  pleads  <»»  ^  «• 
that    Mr.  Rochfort,    an    acquaintance   of  his 
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1799.       abroad,  formed  a  deep  scheme  for  the  ruin  of 
Consistory,  his  wifc ;  but  of  this  there  is  no  proof  except 
^^'t^m^."^'   that  he  visited  her  three  times,  on  the  last  of 
iTth  Dec.     which  they  mounted  their  horses  together  and 
bebbt      went  away.     They  were  found  cohabiting  to- 
bbcby.      gether  as  husband  and  wife,  and  identity  is  com- 
pletely proved. 

But  a  plea  in  bar  has  been  given — a  plea  of 
recrimination  or  compensatio  criminum — a  set- 
off of  equal  guilt  on  the  part  of  the  husband. 
^•*^JJ*-  The  doctrine,  that  this  if  proved  is  a  valid  plea 
EociesiMticai  in  bar,  has  its  foundation  in  reason  and  pro- 
lud'from  tb?  priety  :  it  would  be  hard  if  a  man  could  com- 
J|;'\^;^^"  plain  of  the  breach  of  a  contract  which  he  has 
ofrecrimioatioD  violated ;  if  he  could  complain  of  an  injury 
erimnum  is  a  whcu  he  is  opcu  to  a  chargc  of  the  same  nature, 
b  LSiMo^'  It  is  not  unfit  if  he,  who  is  the  guardian  of  the 
SSt^al^n'Li.  parity  of  his  own  house,  has  converted  it  into  a 
not  eompiaio  of  brothcl,  that  hc  should  hot  be  allowed  to  com- 

too  bres<th  of  a  ,  •*.^« 

oontrect  which  plain  of  the  pollution  which  he  himself  has  in- 
u  ?iouted.  t^Q j^^g^  .  if  1j^^  ^Jjq  jjg^g  fiygt  violated  his  mar- 
riage vow,  should  be  barred  of  his  remedy :  the 
parties  may  live  together,  and  find  sources  of 
mutual  forgiveness  in  the  humiliation  of  mutual 
guilt.  On  these  and  similar  grounds  the  doc- 
trine of  the  civil  law  has  been  transplanted  into 
the  canon  law,  and  with  that  received  in  the 
ecclesiastical  courts  of  this  kingdom,  where  it 
has  taken  deep  root,  (a)  The  husband's  is  no  or- 
dinary case  of  guilt :  there  are  no  circumstances 
of  extenuation  ;  it  is  not  the  case  of  a  man  led 
away  by  the  sudden  impulse  of  passion,  seduced 
by  an  unlucky  attachment,  or  driven  by  the  ill 

(a)  See  Forster  ».  Forster,  1  Consist.  Rep.  140  et  «eg.  Proctor 
V.  Proctor,  2  Cons.  Rep.  297-8. 
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temper  of  his  wife  to  seek  the  solace  of  softer 
society  —  not  a  case  where  the  charms  of  the 
TFife  were  decaying — not  where  the  illicit  pmr- 
suits  were  followed  in  secret  and  at  a  distance ; 
but  there  is  deliberate  diepravity  from  the  time 
of  his  marriage,  and  habits  of  low  debauchery 
from  the  first  year  of  cohabitation  to  the  last  — 
among  his  own  servants,  in  whose  good  conduct 
most  persons  seek  a  great  part  of  their  happi- 
ness —  under  the  notice  of  his  wife  —  a  young 
wife  exemplarily  performing  all  the  duties  of 
a  wife  and  a  mother. 

Many  witnesses  prove  to  my  mind  the  hus- 
band's misconduct  from  the  time  of  his  marriage. 
Sarah  Prickett  lived  three  months  in  the  family 
in  1791 ;  she  proves  that  by  his  attempts  she  was 
forced  to  quit  the  family,  Aat  she  gave  warning, 
but  that  Mrs.  Beeby  would  hardly  believe  her 
story ;  and  the  nurse  says  that  her  mistress  was 
so  much  affected  by  hearing  of  his  infidelity, 
that  she  would  not  allow  her  to  suckle  the  infant 
for  two  days.  The  witnesses  speak  not  only  to 
their  own  adventures,  but  to  the  universal  com- 
plaint of  all  the  female  servants — from  fifteen 
years  of  age  to  upwards  of  thirty :  he  showed  no 
partiality.  Jane  Knapp,  the  cook,  speaks  to  so- 
licitation of  herself  and  of  Susan  Chandler.  As 
to  Cherry  Funnel,  the'  cook,  the  transactions  are 
spoken  to  by  the  footman.  It  is  not  necessary 
to  go  minutely  into  the  matter,  but  it  is  impos- 
sible to  contend,  connecting  it  with  the  general 
habits  of  this  man's  life,  that  it  does  not  afford 
satisfactory  proof  of  actual  adultery.  Sarah 
Hildin  speaks  to  attempts  on  herself  and  others, 
and  particularly  that  a  child  of  fourteen  years 
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1T90.  of  age  was  sent  out  of  the  house  lest  she 
Consistory,  should  fall  a  victim  to  the  persecutious  of  this 
HicHAELMA*  husband. 

iTth  The,  j^  1794  tho  husbaud  communicated  the  vene- 
bbebt  real  disease  to  his  wife :  there  is  no  doubt  upon 
BcBBY.  the  evidence  that  such  was  the  case,  and  that 
the  infection  was  recent.  The  husband  would 
have  made  that  excuse  if  it  had  been  an  old 
complaint  breaking  out  anew.  The  Surgeon 
gives  his  opinion  that  it  was  recent,  but  that  Mrs. 
Beeby  would  incur  no  future  danger  by  cohabit- 
ing as  the  husband  expressed  such  deep  contri- 
tion ;  he  however  is  a  bad  reasoner,  for  her  hus- 
band's contrition  was  short-lived.  Sarah  Clark 
speaks  to  subsequent  solicitation,  that  he  was 
continually  taking  liberties  with  her  person ;  and 
Sandall  gives  an  account  of  assignations  at  the 
same  period  with  Shaw :  and  looking  at  other 
parts  of  the  history,  there  can  be  no  doubt  for 
what  purpose  these  were  made.  The  declara- 
tions of  the  wife,  spoken  to  by  the  surgeon,  that 
the  husband  had  again  infected  her  are  no 
proof  of  the  fact,  but  they  show  her  impres- 
sion: her  conduct  all  this  time  was  perfectly 
correct — spotless  on  her  own  part — patient  under 
all  these  provocations-nendeavouring  to  remove 
the  objects  of  his  misconduct. 

This  is  the  substance  of  the  evidence,  and 
I  forbear  to  make  observations  on  it.  What 
ideas  this  gentleman  has  of  religion,  of  the  laws, 
and  of  the  decency  of  manners  of  the  country 
which  he  inhabits,  I  know  not ;  but  if  such  con- 
duct were  general,  the  kingdom  would  be  one 
universal  brothel,  and  those  would  introduce 
corruption  who  ought  most  to  repress  it.    The 
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result  of  all  this  is»  that  if  it  had  not  been  the 
misfortune  of  Mrs.  Beeby  to  become  the  wife  of 
such  a  husband,  she  would  have  filled  her  sta- 
tion most  honorably.  She  is  insulted  for 
years ;  her  health  is  at  last  affected ;  she'  re- 
tires indignant,  she  is  deprived  of  the  lawful 
pleasures  of  the  marriage  bed,  to  which  she  was 
entitled ;  and  at  last  falls  a  prey  to  the  schemes 
of  a  friend  of  her  husband's  worthy  of  his 
friendship  by  similarity  of  manners :  he  com- 
pletes the  ruin  to  which  it  can  hardly  be  said 
the  husband  was  not  originally  and  mainly 
instrumental.  These  are  circumstances  of  ex- 
tenuation in  the  fall  of  the  wife ;  and  if  the 
case  rested  here  I  should  clearly  dismiss  her 
from  this  suit. 

But  condonation  has  been  set  up  in  order  to 
take  off  the  effect  of  the  compensatio  criminis. 
I  will  first  consider  the  proof,  and  then  the  effect 
of  condonation.  Now  condonation  is  forgiveness 
legally  releasing  the  injury :  it  may  be  express : 
or  implied,  as  by  the  husband  cohabiting  with  a 
delinquent  wife,  for  it  is  to  be  presumed  he 
would  not  take  her  to  his  bed  again  unless  he 
had  forgiven  her ;  but  the  effect  of  cohabitation 
is  justly  held  less  stringent  on  the  wife ;  she  is 
more  suh  potestate,  more  inops  consilii ;  she  may 
entertain  more  hopes  of  the  recovery  and  reform 
of  her  husband ;  her  honour  is  less  injured, 
and  is  more  easily  healed.  It  would  be  hard  if 
condonation  by  implication  was  held  a  strict 
bar  against  the  wife.  It  is  not  improper  she 
should  for  a  time  show  a  patient  forbearance ; 
she  may  find  a  difficulty  either  in  quitting  his 
house,  or  withdrawing  from  his  bed.    The  hus^- 
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1799.  band,  on  the  other  hand,  cannot  be  compelled 

coMSHTORY,  to  the  bed  of  his  wife; — a  woman  may  submit 

^^^tkrm^^  to  necessity.     It  is  too  hard  to  term  submission 

uthDeo.  mere  hypocrisy.    It  may  be  a  weakness  par- 

BcEBT  donable  in  many  circumstances.(a)      Here  no 

Bbbby. 
^^^  (a)  So  a^in,  on  the  admission  of  the  allegation ;  **  Condon- 

Mth  Feb.  ation  is  objected.  But  the  Court  is  not  to  hold  that  strictly 
as  to  the  wife :  it  is  a  merit  in  her  to  bear,  to  be  patient,  and 
to  endeavour  to  reclaim  ;  nor  is  it  her  duty,  till  compelled  by 
the  last  necessity,  to  have  recourse  to  legal  remedy.  ^ 

CoDiiatory,  Tho  same  sort  of  language  was  again  held  by  Sir  WUHmm 

1700.         Scott^  (Lord  StoweU)  in  Dance  v.  Dance. 

22od  April, 
DiDoeT.  DuM. 

Per  Curiam. 

**  This  is  a  suit  brought  by  Catharine  Dance  against  her  bus* 
band,  on  account  of  adultery  of  an  aggravated  kind,  inces- 
tuous with  the  wife's  sister.     The  parties  were  married  on  the 
1st  July  1791 ;  they  were  fruiterers  in  Oxford  Street,  but  it 
does  not  appear  on  what  terms  they  lived  together  prior  to 
1796,  when  the  history  commences :  the  parties  Uien  had  se- 
parate beds,  which  does  not  seem  imputable  to  the  wife,  but 
to  have  been  the  determination  of  the  husband ;  though  on 
what  ground  there  is  no  evidence.    They  never,  as  far  as  ap- 
pears, bedded  together  afterwards,  and,  therefore,  what  has 
When  ibe  par^  been  said  of  condonation  is  quite  out  of  the  question :  there 
^^'  h*I*  "?*'  must  be  something  of  a  matrimonial  intercourse  presumed,  in 
moat,  io  order  to  Order  to  found  it ;  it  does  not  rest  merely  on  the  wife's  not 
found  ooodoM-  withdrawing  herself.    But  the  Court  does  not  hold  condona- 
tUiiK  of  matril  ^^^  ^^  Strictly  against  the  wife,  from  whom  it  looks  for  a  long 
moDial  inter-      suffering  and  patience  not  expected  nor  tolerated  in  the  hus- 

ed^it  does^not  ^*°^ '  ^®  ^*  expected  to  complain  to  the  Court  immediately, 
rest  merely  od  The  Wife  is  more  inapi  congilii ;  she  may  hope  to  reclaim  her 
^^!.  .^''^^!'  "^^  husband.    Now,  the  sister  of  the  wife  lived  in  the  house,  and 

witudrawipg 

heneir.  gross  and  odious  familiarity  is  proved  :  she  laced  her  stays  be- 

fore him  without  a  handkerchief  on ;  she  undressed  to  her  shift, 
when  going  to  bed,  in  the  presence  of  this  man  ;  his  wife,  his 
sister,  and  others,  were  also  present ;  and  as  it  b  not  stated 
what  was  said  by  them,  it  has  been  argued  that  they  were  not 
offended*    It  however  appears  that  the  brother  did  remon- 
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condonation  is  pleaded :  it  is  only  taken  up  in      1790« 
argument  from  a  passage  in  the  evidence ;   if  comubtoky, 
clearly  proved,  though  not  pleaded,  1  will  not  "'"Tg^i"^* 
say  it  may  not  be  sufficient,  but  the  Court  will     ^f^^- 
never  help  it  out,  as  it  would  operate  as  a  sur-       bbbby 
prize  on  the  other  party.    If  pleaded,  equivocal      bbbby. 
facts  might  be  explained:    it  therefore  shall  uopielld^ ««. 
avail  so  far  only  as  it  is  fully  established  by  evi-  doMtioo  o«o 
dence.    What  are  the  facts  here?    The  wife  Zt^JhwJh'n 
when  informed  of  her  husband's  misconduct  at  S?b/e*S^. 
first  hardly  believes  it;  then  is  surprised  and 
concerned  when  satisfied  of  it  by  many  unhappy 
proofs;  and  endeavours  to  reform  him:  when 
she  is  infiScted,  she  declares  she  will  quit  him ; 
she  flies  to  her  mother,  is  not  received,  and  is 
obliged  to  return.    The  husband  expresses  con- 
trition,  but  continues  the   same   misconduct. 
She  makes  declarations  of  being  again  infected ; 
the  husband  does  not  amend ;  he  again  solicits 
the  chastity  of  his  servants ;  he  is  proved  to  have 
done  so  as  late  as  April,  and  she  quits  his  house, 
oertainly  as  early  as  June,  but  I  think  sooner. 
I  am  told,  ^'  I  must  presume — that  she  forgave 

Irate,  and  it  is  not  to  be  presumed,  that  this  conduct  was  not 
disapproved  of  by  the  others,  for  there  was  nothing  to  lead  the 
witnesses  to  mention  their  expostulations,  if  any  such  were 
made.* 

Note.  Three  maid  servants,  examined  about  the  same 
period,  proved  acts  of  indecent  familiarity,  of  gross  indelicacy ; 
and  that  she  was  seen  coming  out  of  his  bed-room  on  the  morn- 
ing of  the  35th  of  May,  1797,  in  her  shift,  without  shoes,  and 
no  clothes  on,  and  desired  the  witness  not  to  tell  the  wife, 
her  sister :  the  witness  however  did  inform  her  at  or  about  that 
time,  and  in  consequence  she  withdrew  from  his  house  on  the 

29th  of  December. 

The  Court  pronounced  for  the  separation. 

VOL.  I.  3  G 
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''  him ;  that  sa^  voliui,tarlly  retitni^ ;  thi^t  ahe 
''  continued,  to  admit  him  t^  her  bed»  as  thejr 
''  were  nqt  in  sepaifate  houses ;  that  the  separa- 
''  tion  took  plac^  o^  the  ground  of  another 
''  misunde^tandwig — tamper;  that  they  aepa- 
''  rated  m  perfect  fvieAdship ;  that  Ihey  mutu- 
'*  ally  engaged  when  they  parted  to  live  chastely, 
9nd  that  she  was  bo^nd  to  presume  that  the 
husband  had  Mvei  y tolated  that  engagement, 
and  to  act  accordingly."  If  I  am  bound  to  act 
upon  presumption,  I  should  j^iesume  in  almost 
eyery  instance  th.e  reyerse^— that  sach  ocmdnci, 
Q^peoiajily  the  oM^municatioBL  of  disease,  mfust 
have  raised  the  anger  of  the  wife ;  thtf  commu- 
nication of  a  pianf  ul  and  nauseous  disease  in  the 
midst  of  conjugal  endearment !  Surely  if  there 
is  an  injury  almost  beyond  foegiveness,  it  is 
what  had  taken  place  here,  and  this  was  treat- 
jfifin%  und^r  which  beyond  all  others  the  door  of 
a  parent  ought  to  have  been  op^i.  to  her  child. 
B[er  mother  however  refused  to  recelye  her,  and 
her  retura  consequently  was  die  result  of  neces^ 
sity :  but  if  it  had  been  voluntary,  still  there 
may  be  circumstances  in  which,  even  under 
such  injuries,  it  may  be  right  for  a  wife  to  re* 
twn.;  tWe  may  be  hopes  of  the  husband's  se- 
foRuation.  How  the  husband  was  reformed' 
is  apparent  from  the  evidence ;  some  of  the  wit- 
nesses say,  that  after  her  return  they  liyed  on 
good  terms ;  others — not.  IJhe  geneml  pre- 
sumption is,  that,  a  husband,  and  wife  living  to* 
gether  in  the  same  house,  do  live  on  terms  of 
matrimonial  cohabitation,  but  particular  circum- 
stances may  repel  that  presumption ;  and  taking, 
together  all  the  evidence. before  and  after  that 
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tfetiitn,  I  leafi  the  other  way.    I  think  that  here      ^TO&. 
it  is  more  probable  they  did  not;  and  the  deed  ConsiItory, 
of  separation  recites  that  unhappy  disputes  had  ^^^term^^^ 
occurred.     Again,  the  presumption  is  that  the     i7tj^«- 
htisband's  conduct  continued  the  same  as  be-       ^kbbV 
fore ;   fdr  that  this  man  should  devote  himself      fiekBY. 
tti  chastity  is  as  probable  as  that  the  Ethiopian 
should  change  his  skin.    These  are  the  pre- 
sumptions to  which  the  evidence  would  draw 
toy  mind. 

It  is  howeVef  sufficient  that  that  evidence  is 
only  equivocal.    Condonation,  if  set  forward  in 
this  manner,  must  be  fully  proved ;  but  here  it 
is  left  equivocal.    But  what  is  the  effect  of  con- 
donation ?    In  general  it  ii^  a  good  plea  in  bar ; 
it  is  not  fit  that  a  man  should  sue  for  a  debt 
which  he  has  Released ;  but  here  the  plea  in  bar 
is  eompensatio :  and  oondonation  is  not  in  bar  of 
the  action,  but  a  counter-plea.     Here  the  wifef 
does  not  pray  relief,  but  prays  to  be  dismissed. 
It  does  not  follow  that  the  same  act  which  will  it  ^^  -ot  foi- 
bar  the  Remedy  will  operate  on  the  Other  side,  mdoilatkmwiu 
And  unless  it  is  an  universal  rule  that  what-  J?!  J^^'^t^ 
*Ter  is  a  plea  in  bar,  and  disables  a  party  from  st  wiii  detuoj 

,  ,  '      .  Tti*  the  defcDoe  of  • 

bringing  the  suit,  likewise  destroys  the  defence,  party  nonBi- 
the  present  attempt  cannot  avail  the  husband.  "'^^' 
A  man,  it  is  true,  who  has  forgiven  adultery, 
cannot  bring  a  suit ;  but  wheti  he  complains  of 
his  wife,  will  her  forgiveness  of  his  previous 
misconduct  make  him  a  proper  person  to  re- 
Ijeive  the  sentence  of  the  Court?  Does  hef 
act  bind  the  Court  ?  If  both  are  Equally  guilty, 
will  her  condonation  make  him  rectus  in  curia 
and  enable  him  to  procure  a  sentefice  ? 

There  may  be  cases  where  a  wife  may  by 

3  G  2 
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I'yw*      forgireness,  by  cohabitation,  by  the  reformatioii 

coHsisTOEY,  of  the  husband,  be  so  barred,  that  an  obsolete 
iiic^HA«.MA«  ^^^^  ^^^^  ^^^  ^  ^  defence.     This  bar  would 

iTtiiDao.  ^^^^  however,  be  effected  so  much  by  condona- 
tion as  by  the  general  state  between  them,  and 
the  consequent  impossibility  of  reviving  former 
follies.  It  is  impossible  to  assimilate  this  to 
the  cases  I  have^  put,  unless  I  can  compel 
my  mind  to  a  belief  that  Mr.  Beeby  has  com- 
plied with  the  vow  of  chastity  supposed  to 
exist  in  the  articles  of  separation :  that  how- 
ever I  cannot  do  in  the  present  instance. 

It  is  said,  that  condonation  \&  favoured  be- 
cause it  induces  the  parties  to  live  together 
again ;  but  here  the  effect  would  be  to  separate 
them,  to  shut  the  door  more  completely  against 
a  return :  here,  if  the  Court  does  not  pronounce 
a  sentence  of  separation,  is   no  impossibility 
of  a  return.    Both  have  much  to  be  forgiven: 
the  wife  for  the  injury  done  to  the  children, 
whom  she  has  deserted,  to  her  husband  whom 
she  has   dishonoured,    to    her   own  character 
which  she  has  disgraced,  and  to  society,  which 
she  has  outraged.    The  husband  has  still  more 
to  be  forgiven,  even  as  the  means  of  his  wife's 
misconduct.     It  has  been  much  pressed  that 
the  children  will  be  injured  by  a  dismissal  of 
the  parties ;   but  this  is  a  bad  plea  for  the 
father  who  has  occasioned  the  mischief:   and 
the  answer  is  prompt  and  legal;  he  must  not 
press  on  the    Court  considerations   for  those 
whom  he  has  not  himself  considered.    The  con- 
sequences are  to  be  warded  off  by  other  means. 
It  frequently,  however,  happens,  that  these  con- 
sequences fall  by  la,w,  as  by  nature,   on  the 


SUPPLEMENT. 


799 


innocent  connexions  of  guilty  persons  ;  but  the       ^^w. 


effect  is  to  bind  duty  more  strongly  on  all.  I  consistory, 
think  if  a  divorce  is  granted  under  these  cir-  'term,"^* 
cumstances  it  will  'be  granted  in  such  as  never 
before  founded  a  sentence ;  and  I  shall  be  con- 
tent to  receive  such  a  precedent  from  the  supe- 
rior tribunal :  but  my  opinion  is  that  Mr.  Beeby 
is  not  entitled  to  the  sentence  he  prays ;  and  I 
therefore  dismiss  the  wife. 


17th  Deo. 
Bbebt 

V. 

Bbeby. 


N.B.  The  preceding  cases  of  Popkin  t.  Popkin,  D'Aguilar  ▼. 
D'Aguilar,  Beeby  v.  Beeby,  and  Dance  v.  Dance  have  been 
printed  from  a  collation  of  two  cotemporary  manuscript  notes. 
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PRINCIPAL  MATTERS- 


ABATEMENT  OF  SUIT. 

A  suit  by  the  wife  against  her 
husband  having  abated  by  the 
wife's  death,  the  Court  will  not, 
at  the  petition  of  the  Proctor, 
direct  tne  costs  incurred  by  the 
wife  to  be  paid  by  the  husband. 
Cheale  v.  Cheale,        Page  S'5'4 


ACCOUNt. 
See  Inventory. 

ACCUSATION    OF  ADUL- 
TERY. 

A  groundless  and  malicious  charge 
against  the  wife's  chastity  fol- 
lowed up  by  turning  her  out  of 
doors,  and  not  attempted  to  be 
pleaded  hm  proved,  may  be  al^ 


l^ed  with  tther  acts  of  cruelty 
as  a  gfound  of  Reparation. 
Quare,  whether  it  would  not 
ieifivt  condoned  adultery.  Du- 
rant  v.  DurtuU.  Page  769 

ADMINISTRATION. 

See  Bona  Notabilia.  Cali- 
iNo  IN  Administration. 
Practice,  6, 7.  Residuary 
Legatee.  Variation  if^ 
grant  from  Decree. 

1.  Administration  of  the  goods  of 
an  intestate  bastard,  drowned 
toother  with  his  wife  and  oidy 
child,  will  be  granted  to  a  cre- 
ditor, the  King's  Proctor  hav- 
ing been  cited,  but  not  the  re- 
presentatives of  the  wife.  On 
presumption  that  the  husband 
survived;  and  the  debl  beiigf 
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ADHIKISTBATION. 


ADMINISTRATION. 


large,  and  the  property  small. 
Cohin  ▼.  The  Kuig^s  Proctor. 

Page  92 

2.  The  21  Hen.  8.  c  6.  s.  3. 
leaves  it  to  the  discretion  of  the 
ordinary  to  grant  administra- 
tion to  the  widow  or  to  the  next 
of  kin.    Dew  V.Clark.         312 

3.  Admimstration  may  be  granted 
to  the  nephew  on  the  renuncia- 
tion of  his  father —  the  brother 
and  sole  next  of  kin  of  the  de- 
ceased,   re  Keane.  692 

ADMINISTRATION  BOND. 

See  Administrator  penden- 
te LITE,  2.    Practice,  7. 

An  action  at  common  law  being 
brought,  in  the  Archbishop's 
name,  by  the  administrator  de 
bonis  nofi  against  the  executors 
of  the  original  administrator  for 
the  balance  of  the  intestate's 
effects,  the  Court  will  direct  the 
bond,  given  by  the  original  ad- 
ministrator, to  be  attended 
with,  on  security  bein^  ^ven 
to  indemnify  the  Archbishop 
against  costs,  re  HalL        139 

ADMINISTRATION  CUM 
TESTAMENTO  ANNEXO. 

&e  Affidavit,  WILL  contain- 
ed IN.  Attorney.  Exe- 
cutor, 3.  Feme  Covert,  4. 
Informal  Paper.  Lunacy. 
Nuncupative  Will.  Prac- 
tice, 8.  Residuary  Le- 
gatee. Revocation  of 
Administration.  Unexe- 
cuted Paper.  Unfinish- 
ed Paper.      Variation  in 

GRANT    FROM  DeCREE. 

Administration   with    a  will  in 


which  was  no  executor  nor  re- 
siduary legatee)  annexed,  may 
be  decreed  to  two  aunts  of  the 
deceased,  legatees  in  the  will 
and  daughters  of  the  giand- 
mother  (Uie  next  of  kin),  she 
being  ninety  years  of  age,  and 
incapable,     re  Hinddy.     477 

ADMINISTRATION  DE  BO- 

NIS  NON. 

See  Administration  Bond. 

1.  Probate  of  a  will  olz,feme  co- 
vert (supposed  at  the  time  of 
the  grant  to  have  been  sole) 
revoked;  and  admimstration 
granted  to  her  next  of  kin,  the 
husband  having  died  after  her : 
the  administration  of  a  feme 
covert's  goods,  left  unadminis- 
tered  by  the  husband,  having 
been  hdd,  in  several  cases,  to 
belong  under  31  Edw.  3.  st  1. 
c.  11.  and  21  Hen.  8.  c  5.  to 
the  next  of  kin  of  the  wife  at 
the  time  of  her  death,  thou^ 
the  right  to  the  property  is  m 
the  representatives  of  the  hus- 
band. But  if  the  persons  who 
on  her  death  were  her  next  of 
kin  die  before  the  grant  of  ad- 
ministration, the  Court  may 
exercise  its  discretion.  lU 
GiU,  341  and  344.  See  also 
Wellington  otherwise  Hok  v. 
Dolman^  344.  Kinleside  v. 
Cleaver,3i5.  Walton  v.  Jo- 
cobsoH,  346.  Reece  v.  StrqffbnL 

347 
2.  Administration  durante  mimH 
ritate,  formerly  granted  to  the 
mother,  having  ceased  by  the 
minor's  deatli,  and  the  mother 
having  thereby  become  joint 
residuary  legatee  with  another 
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minor,  administration  de  bonis 
non  may  be  decreed  to  her; 
one  executor  having  renounced 
and  the  other  who  was  abroad 
being  cited.    Akers  v.  Dupuy. 

Page  473 

ADMINISTRATION  DURAN- 
TE MINORITATE. 

Administration  durante  mhwriiate 
of  children  in  the  East  Indies 
decreed  to  the  uncle  resident  in 
Ireland,  he  giving  full  justify- 
ing security:  the  grand-father 
to  whom  as  next  of  kin  the 
grant  would  naturally  have 
passed  being  upwards  oieiffhtyy 
and  also  resiaent  in  Ireland. 
re  Ewing.  381 

ADMINISTRATION 
LIMITED. 

See  Calling  in  Admin  istra- 
TioN«  3.    Foreign  Law,  1. 

The  Court  will  grant  to  the 
i^ent  of  a  foreign  Prince  an 
administration  limited  to  sub- 
stantiate proceedings  in  Chan- 
cery ;  but  will  not  extend  it  to 
the  receipt  of  a  debt  without  a 
power  of  attorney  from  the  pro- 

Sr  authorities.  .  re  Elector  of 
me.  93 


ADMINISTRATOR. 

Administrators  must  always  act 
jointly ;  they  cannot,  like  exe- 
cutors^act  independently.  Stan- 
ley v.  Bemes.  222 

ADMINISTRATOR  PEN- 
DENTE LITE. 

1 .  An  Administrator,  pendente  lite. 


will  be  appointed,  such  appoint- 
ment being  necessary  from  the 
nature  of  the  deceased^  pro- 
perty and  from  the  conduct  of 
one  of  the  parties  in  the  suit ; 
and  the  nominee  of  the  other 
party  on  whose  conduct  there 
IS  no  imputation,  may  be  select- 
ed if  snown  to  be  impartial, 
competent,  and  responsible. 
Young  v.  Broum.         Page  63 

2.  In  an  administration,  pencfente 
lite,  limited  to  recover  certain 
sums,  and  granted  jointly  to 
the  nominees  of  the  two  parties 
in  the  suit,  the  Court  will  not 
dispense  with  such  administra- 
tors entering  into  a  joint  bond. 
Stanley  v.  Semes.  221 

3.  Administrators,  pendente  Ute, 
are  the  appointees  of  the 
Court,  and  are  not  to  be  merely 
considered  as  the  nominees  or 
aeentsof  the  several  parties  on 
whose  recommendation  they 
are  selected.    Ibid.  222 

4.  A  moniton  against  an  adminis- 
trator ^Tendbi^e  lite  vrill  be  ^rant- 
ed«  at  the  end  of  a  suit,  to 
compel  him  to  transfer,  to  the 
person  entitled,  every  thing  in 
nis  possession  acquired  in  that 
character,  re  Graves.  313 

ADULTERY. 

See  Accusation  of  Adultery. 
Bar,  1,3,4.  Condonation. 
Cohabitation,  1.  Compbn- 
satio  criminum.  **Novi- 
ter  perventa.''  pleading, 
1,2,  3,  8,  9,  10,  11,  12,  13, 
14,  15.  Proof,  1.  Vene- 
real Disease. 

1.  If  adultery,  continued  for  many 
years,  attended  with  pregnancy 
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ADULTERY. 


AFFIDAVIT^  WILL  IN 


and  the  birth  of  a  child  during 
the  husband's  abaence  from 
Great  BritaiB,  be  pleaded,  it  is 
useless  to  prove  more  than  a 
few  facts,  such  as  the  birth  of  a 
child,  identity,  and  non-access. 
Rkhardtim  v.  Rickardsan. 

Page  6 

2.  SenMe,  going  to  a  brothel  and 
remaining  alone  for  a  consider- 
able time  in  a  room  with  a  com- 
mon prostitute  is  sufficient  evi- 
dence from  which  to  infer  adul- 
tery.   AstUy  V.  Astley,        719 

3.  A  married  man  ^oing  to  a 
brothel,  knowing  it  to  be  a 
bouse  of  that  description,  raises 
a  suspicion  of  adultery  neces^ 
sary  to  be  rebutted  by  the  very 
best  evidence.    Ibid.  720 

4.  In  a  suit  for  separation  i  men- 
s&  et  thoTO  by  reason  of  the 
wife's  adulteiy,  she,  having  in 
a  pita  of  recnmination,  or  com- 
peusatuk  crtfntmifiiy  proved  a  long 
series  of  misconauct — (adut 
tesy,  solicitation  of  the  servants' 
diaatky,  and  venereal  disease 
comoBBTunicated  to  her)  —  for 
which  she  sepaxated  from,  him 
long  prior  to  the  adulteiy  com- 
mitted hy  her,  is  entitlca  to  her 
dismissal;  nor  will  a  retuntto 
live  in  the  same  house,  after  a 
former  separation  on.  account  of 
the  husband's  adultery,,operate 
as  a  condonation  so  as  to  ex- 
tinguish her  right  to  set  up  his 
guilt  as  a  bar  to  his  prayer. 
Seebjf  V.  Beeby.  789 

AFFECTIONS  OP  TESTA- 
TOR. 

See  Capacity. 
A  testator  having,  (ten  years  be- 


fore his  death)  when  in  perfect 
health,  executed  a  will    and, 
subsequently,    a    codidl    con- 
formable to  his  ascertained  af- 
fections ;  and  two  yean  and  a 
half  before  his  death,  after  a 
paralytic  stroke  producing  at 
least    great    bodily    infirmity^ 
having  executed  a  second  co- 
dicil materially  departing  from 
those    instruments;    and    six 
months    before    his    death,  a 
third  codicil  revdcing   the  se- 
cond and  reverting  to  the  for- 
mer dispositron ;  probate  of  the 
win,  first,   and  third   codicils 
^nted,  there  being  no  satis- 
factory proof  of  a  change  in  his 
affections,  and  the  evidence  of 
volition  and  capacity  being  at 
least  as  strong  in  support  of 
the  third  as  of  the  second  co- 
dicil.   King  and  Thwaiis  v.  Far- 
leyp  Page  602 

AFFIDAVIT. 
See  Phacticb,  8,  9. 


AFFIDAVIT  OP  SCRIPTS. 

An  affidavit  of  scripts,  **  that  ao 
testameataay  paper  of  the  de- 
ceased had,  at  any  time,  eeoie 
to  the  appearer's  hands  or  pos- 
session,*^ without  adding  ''  that 
it  had  not  come  to  his  kmm 
hdge/*  is  insafficieiiL  CaMa  v. 
iroser,  117,  noim* 

AFFIDAVIT,  WILL  CON- 
TAINED IN. 

The  original  will  being  lost  and  ao 
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ALTERATION  IN  WILL.  90$ 


copy  in  ^3p«tenQe,  a  limited  ad- 
muustration  with  the  will  (con- 
t^fd  iji  M  affidftTit)  amex«d» 
inay  be  grated  to  the  widow  as 
executrix  and  residuary  legatee 
for  life  on  her  giving  justify- 
ing sec^tyt  the  eldest  9011 
haying  been  personally  cited, 

two  ouusr  ohilcw9.  minort  wd 
abroad,  cited  by  a  service  on 
the  royal  exchange,  and  the  re- 
maining five  conaeptiog.  Fo/- 
lance  y.  VdUance.         P(ige  693 

AGBNT. 

See  AoMi>^isTBATioN  Limi^ted. 
Attorney.  Attorney  and 
Cw^t<T, 

ALIMONY. 

S^e  CogTs  OF  Wife.  Facuhi  bs, 
Allegation  of. 

1.  When  alimony,  pendmt^  UU,  is 
decreed  to  commence  from  the 
return  af  the  citation,  all  sums 
paid  subsequent  to  that  return 
are  to  be  aUowed  as  part  pig- 
ment, Jfamerton  y,  nfimertm. 
23.    Harris  y.  Harris.         363 

2.  Alimony  jMficfefi^«&'te  is  usually 
about  one  fifth  of  the  annual 
income ;  but  the  proportion 
may  vary  according  to  the 
cirQumstaiy^es  of  thc^  parties. 
Hawkeiy.  Hawses.  526 

3;  In  a  suit  of  divorce  brought  by 
tfee  wife,  i^peatod  wd  pr«>fl\^ 

Sfte  fulaltevy  being  proved  on 
9  part  o|  the  busbai«4>  who 
hpwevQf  h%d  to  maintain  wd 
eduoat«  tw^e  cbildven^  per 
maaevtt  ali^kony  at  the  mte  of 
£600  p^  ajanmny  (in  addition 


to  £120  per  wmxtk  sepaiate 
property)  out  of  a  net  income 
of  i:4000,  allotted  frvm  the 
date  of  the  aentence,  three  y^ars 
before ;  the  case  having  in  the 
interval  been  carried  to  the  De- 
le^tes,  by  appeal  on  the  part 
ot  the  husband,  but  remitted, 
no  steps  being  there  taken  by 
the  appellant,  and  the  remaining 
delay  oeing  occasioned  by  his 
absence  mm  the  kingdom. 
Durant  v.  Durant.  Page  628 
4,  Penoanont  sjiwony  is  always 
larger  than  abmony  pemimte 
lUe.  Out  jq{  an  income  of 
£750,  the  husband  having  no 
state  nor  family  to  maintain, 
£250  allotted  to  the  wife,  qhe 
taking  charge  of  their  only 
child.    Kempe  V.  Kempe.    632 

ALLEGATION. 

See  Calling  in  Administra- 
tion, 1,2.  Faculties,  Alle- 
gation OF.  Pleading,  L 
Rescinding  Conclusion,  L 

ALTERATION  IN  WILL. 
See  Pafeb  Tkstambntaey. 

On  the  testator's  death,  an  alter- 
ation appearing  in  aViU  whioh, 
during  nis  lifetime,  was  in  the 
custody  of  the  writer  (one  of 
the  executors)  who  swore  such 
alteration  was  made  with  the 
testator's  concurrence,  but  gave 
no  further  explanation  andde- 

olin^d  to  pfopoand  the  wUl  sa 
altered,  ibe  Court  wiU  assign 
the  executors  to  teke  probate  of 
the  will  in  its  original  9tate; 
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APPEARANCE. 


ATTESTATION    CLAUSE. 


Ilie  residuary  legatees,  on  beine 
personally  citea  to  propound 
the  will  or  to  show  cause,  8cc. 
not  appearing.  Parker  v.  HtcA- 
mott.  Page  211 

AMBIGUITY. 
See  Parol  Evidence^ 

ANSWERS. 

Sei  Faculties,  Allegation 
OF.  Nullity  of  Marriage, 
3.  Testamentary  Sche- 
dule, 2. 

A  party,  not  giving  in  his  answers 
on  the  day  of  me  return  of  the 
decree  personally  served,  will 
be  pronounced  contumacious : 
simmer  a  witness  not  apnear- 
ine  to  a  compulsory.  WyUk  v. 
Mott  Olid  French.  33,  and  notis. 

APPEAL. 

See  Irregularity  in  Pro- 
ceedings, 1.  Practice,  2. 6. 

On  an  appeal  from  pronounc- 
ing a  party  contumacious,  the 
Judge  i  quo  is  not  justified  in 
proceeding  to  certify  the  con- 
tempt; but  the  superior  Court 
cannot  interpose  till  the  inhibi- 
tion is  returned.  Hamerton  ▼. 
Hamerton.    24.  notis. 

APPEARANCE. 

Appearance  waives  any  objection 
so  far  as  respects  the  formality 
of  the  proceeding.  Prankard 
y.  Deacle.  185 


ARCHBISHOP. 

See  Adbiinistration  Bond. 
Jurisdiction,  4.  Pecu- 
liars. 

ARCHDEACON,  COURT  OF. 

See  Irregularity  in  Pro- 
ceedings. 

ARCHES,  COURT  OF. 

See  Jurisdiction,  2,  3. 
Narris  v.  Hetnmgway.  p,  4.  notfti. 

ARCHES,  DEAN  OF. 
S^e  Deprivation.  Peculiars. 

ARTICLES. 

See  Criminal  Suit,  2.  Ir- 
regularity   IN   Procbed- 

INOS,  1. 

*'  ARTICULO  MORTIS.'* 
See  Will,  1. 

ASSIGNMENT    OF    INTE- 
REST. 

See  Revocation  of  Adminis- 
tration. 

ATTESTATION  CLAUSE 
See  Paper  Testamentary. 

1.  A  paper  having  an  attestation 
clause  in  the  plural  nttmber, 
but  only  one  witness,  and  the 
date  of  the  year  written  on  an 
erasure;  on  affidavit  of  the 
executor  to  a  recognition  and 
from  the  attesting  witness  to 


ATTORNEY. 


ATTORNET  AND  CLIENT.    807 


the  time  and  intention  of  exe- 
cuting; probate  of  such  paper, 
in  common  form,  may  be 
decreed,  though  one  of  four 
persons  entitled  in  distribution 
refused  to  consent;  but  had 
entered  no  caveat,  re  Van- 
hagen.  P<ig^  478 

See  also  re   Sparrow,  479.  notis, 

2*  Probate,  in  common  form,  of  a 
paper  with  an  attestation  clause 
and  no  witness,  may  be  de- 
creed to  the  onl^  person  en- 
titled under  an  intestacy,  on 
aflSdavit  of  recognitions  of  it, 
as  his  will,  by  the  deceased. 
re  Jerram.  660 

ATTESTING  WITNESS. 
See  Practice,  3. 

1  •  In  a  will,  disposing  only  of  per- 
sonalty, a  legacy  to  an  attesting 
witness  is  not  void  by  the  26tn 
Geo.  2.  c.  6.  Constable  v. 
Steibel.  68 

2.  In  a  case  pregnant  with  ap- 
pearances 01  fraud,  and  resting 
for  support  on  the  attesting 
witnesses  alone,  these  witnesses 
must  be  beyond  suspicion ;  if  at 
all  shaken  m  credit,  no  part  of 
their  evidence  can  be  relied  on. 
Bridges  v.  King*  288 

ATTORNEY. 

&«  Administration  limited. 

L  The  Court  will  grant  admi- 
nistration, with  papers  annex- 
ed, to  a  person,  as  attorney  of 
an  executor  according  to  the 
tenor,  ^without  requinng  a  re- 
gular power  of  attorney ;  such 
person  being  clearly  authorized, 


by  letter  from  that  executor,  to 
act :  the  executor  of  the  resi- 
duary legatee  (who  was  also 
executor,  but  did  not  take  pro- 
bate) having  consented,  re 
Ormond.  Page  145 

ATTORNEY  AND  CLIENT. 

See  Costs,  2.  Nullity  of 
Marriage,     1.      '*  Qui     se 

SCRIPSIT    H^REDEM.'' 

Mere  evidence  of  execution  of  a 
will  and  codicil,  by  a  person  of 
weak  and  inert  mind,  appoint- 
ing his  attorney  and  agent  sole 
executor  and  almost  universal 
legatee  of  a  large  property,  is 
insufficient  without  proof  of  in- 
structions by  the  deceased ;  the 
instructions  for  the  will  being 
given  to  the  solicitor,  who  pre- 
pared and  attested  it,  by  and 
in  the  handwriting  of  the  exe- 
cutor's father  (also  the  de- 
ceased's co-agent  and  attor- 
ney);  the  fic^icil  being  pre- 
Eared  exclusively  for  his  own 
enefit  by  the  executor,  in 
whose  house  the  deceased  was 
livingapart  from  his  family :  and 
other  circumstances  strongly 
inferring  fraud  and  circumven- 
tion.    Ingram  v.  Wyatt.     384 

2.  Courts  of  Equity  have  in  many 
instances  set  deeds  aside  on 
account  of  the  relation  of  influ- 
ence in  the  person  obtaining, 
and  of  confidence  in  the  person 
grantins^  the  benefit ;  as  in  the 
cases  of  Guardian  and  Ward, 
Attoi^ey  and  Client,  AG;ent 
and  Principal,  and  the  like; 
more  particularly  in  respect  to 
Attorney  and  Client.       Ihid. 

391 
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BAR. 


BONA    VOTABTLIA. 


d.  All  Courts  j^omdy  guard 
suitors  against  that  sort  of  in- 
fluence  and  knowledge  which 
AttomieSy  Agents,  Gu&rdiamsy 
&c«  possesHB,  and  may  exercise 
injnrioasly  towards  tbeir  Cli- 
ents. Where  such  relations  of 
confidence  exists  and  where 
the  party  frames  an  instrument 
for  his  own  advantage  and  be- 
nefit, every  presumption  arises 
against  the  transaction.  In  the 
cas6  of  sttcb  an  executor,  it  is 
not  necessary  to  prove  fraud 
and  circumventictti ;  he  must 
remove  the  suspiciofi  by  clear 
and  satisfbetory  proof.     Ibid. 

Page  394,  395 

Though  the  parties  may  stand 
in  any  such  suspicious  reia- 
tixju^f  a&d  though  there  may 
be  suspicious  conduct  and 
some  deficiency  of  capacity, 
yet  satisfhctory  evidence  of  the 
focium  may  establish  the  in- 
strument :  it  is  not  in  law  in- 
valid.   Ibid,  400 


BANK  OF  ENGLAND. 
See  Feme  Covert,  2.     Jur>s- 

DICTION,  4. 

BANK  NOTES, 
See  Informal  Paper,  1. 

BASTARD. 

See  Administration,  1.    Un- 
executed Paper,  6. 

BAR, 
See    Adultery,  4.    Conduct 


OF     Pabjty.      CoMPEJISAlriO 

Criminom.     Condonation. 
Lapse  of  Timb. 

1.  Slighter  acts  will  bar  than  will 
found  an  original  suit  Auky 
Y.  Astley.  Paffe  721 

2.  Semble,  a  single  act  of  adultery 
is  sufficient  to  bar  the  hus- 
band's femedy.     Ibid.  722 

3.  Entering  into  a  voluntary  deed 
of  separation  and  bringing  an 
action  on  that  deed,  does  ^t 
bar  a  wife  from  proceeding  for  a 
divorce  in  the  Spiritual  Court, 
nor  bear  un/avourab/y  on  her 
case.   Durant  v.  Thirant.    760 

4.  In  suits  of  adultery,  &c.  mere 
lapse  of  time  is  not  sufficient  to 
bar  the  wife's  remedy.  Rud- 
ifig  V.  Ruding.  740.  noiis. 
Also,  Popkin  V.  Pop/an.  796 
notis. 

BIRTH  OF  ISSUE, 
See  Will  3. 

BISHOP,   JURISDICTION 

OF. 


See    Irregularity    ih 
ceedtng8.    jurisdiction.  4. 
Pew,  3. 

BONA  NOTABILIA. 

See  Jurisdiction,  4. 

A  Diocesan  Administration  ob- 
tained by  one  next  of  kin  may 
be  directed  to  be  broogbt  in, 
and  pronounced  null  and  void 
On  the  prayer  of  another  next 
of  kin  who  had  taken  out  a 
Prerogative  administration:  the 
dioeesaa    administrator    being 


BRAWLING. 


CALLING    IN    ADM'oN.    809 


penoaaliy  cited,  and  showing 
n»  cause  to  the  cootrary.  Xo- 
iam  T.  Lotou,  ^^^  663 


BOND,  SEPARATION. 

In  the  coinplainajit*8  absence  in 
India^  the  bond,  enjoined  by 
the  107th  canon  in  all  sentences 
for  divorce,  may  be  executed 
by  his  brother,  his  attorney. 
Kkhardwn  v.  Richardson,      11 


BRAWUNG. 

See  Ibrvgularity  in  Pro- 
CBEPINOa,  1.     Prothibition. 

1.  In  a  suit  for  brawling,  under 
&  8c  6.  Edw.  &  c.  4.  f.  3.,  tha 
wordli  of  brawling  must  be  set 
&rth  in  the  articles.  The 
words  *^  other  enormous  ecde- 
siastical  ofienoee"  ia  a  cilatian 
are  surplusage,  and  will  not 
support  a  ohiroe  of  mniting  un- 
der 5  &  6  Edw.  6.  e.  4.  §.  2. 
nkoMmy.  Barretts  14 

2;  A  threatening  posture  is  not 

smkim'  under  the  statute.  Ibid, 

^  15 

3.  The5&6>Edw.6.c.4.,wa»not 
intended  to  abridge  the  ecclesi- 
astical jurisdiction  hi  cases  of 
brawUng.    Ibid.  15 

4.  Provocation  is  no  defence  to*  a 
criminal  suit  for  brawling  in  a 
church  at  a  vestry  meeting. 
On  proof  of  the  offence,  the  de- 
fisndant  suspended  for  a  fort- 
night ab  tn^re$9u  eceksia,  and 
condemned  m  costs.  North  and 
UUle  ▼.  IXdwrn.  730 


BROTHEL. 

&€€  Adultery,  2»  3. 

CALLING  IN  ADMINISTRA- 
TION. 

See  Bona  Notabilia.  Cita- 
tion, Irregularitt  in. 

L  Two  papers  having  been  pro* 
pounded  by  an  executor  in  an 
allegation  which  was  rejected, 
and  administration  thereupon 
taken  out  by  the  next  of  kin ; 
en  a  legatee  under  one  of  those 
papers  calling  in  the  adminis- 
tration, and  the  administrator 
appearing  under  protest,  the  pro- 
test may  be  allowed  tostandov^r 
in  order  that  the  legatee,on  show- 
ing he  was  not  cognisant  of  the 
former  proceedings  ice.  might 
bring  in  an  allegation ;  the  ap- 
pointment of  the  executor  being 
m  one  paper,  the  interest  of  the 
legatee  entirely  under  the  other, 
and'  the  two  papers  not  neces- 
sarily connected.  Wood  v. 
MedUy.  Page  646 

2.  An  executor  having  propound- 
ed papers  in  an  allegation  which 
was  rejected,  and  administra- 
tion bemg  thereupon  decreed  to 
the  next  of  kin ;  a  legatee  can- 
not be  allowed  to  call  in  such 
administration  in  order  to  re- 

[ propound  the  same  papers,  un- 
ess  he  can  bring  in  an  admis- 
sible allegation,  and  show  by 
affidavit  that  the  facts  have 
come  to  his  knowledge  since 
the  rejection  of  Ae  former  alle- 
gation; in  which  case,  iemble, 


le 


810 


CANCELLATION. 


CAPACIXr. 


that  even  the  executor  might 
re-propound  them.  Wood  v. 
Medley.  Page  661 

An  alle^tion  re-propounding  two 
unfinished  papers  rejected,  the 
facts  not  being  sufficient  to  re- 
but the  adverse  presumption  of 
law:  and  the  administrator, 
who  appeared  under  protest, 
dismissed  with   costs.      Ibid, 

661 

3.  Where  administration  was 
granted  in  1791,  on  the  re- 
nunciation of  the  next  of  kin, 
to  a  creditor  who  died  in  1806 ; 
when  no  de  bonis  grant  was 
taken  out  till  March  1827,  and 
when  an  administration,  limited 
to  certain  leasehold  property, 
and  ^nted  at  that  time  (with- 
out citing  the  next  of  kin)  to  a 
nominee  of  the  persons  in  pos- 
session of  such  property,  was, 
in  February  1828,  called  in  by 
the  representative  of  the  next 
of  kin,  such  representative  held 
barred  by  time  and  circum- 
stances, and  the  administrator, 
who  appeared  under  protest, 
dismissed  with  costs.  Skeffing- 
ton  V.  White.  6»9 

CALLING  IN  PROBATE. 

5ee  Capacity, 2.  Costs  (Full). 

CANCELLATION. 

An  executor  having,  in  pencil,  al- 
tered a  will  (by  the  direction  of 
the  testator  who  approved  of  it 
when  so  altered)  and  then  can- 
celled it  only  in  order  that 
another  might  be  drawn  up,  the 
preparation  of  which  was  pre- 
vented by  the  death  of  the  de- 


ceased; probate,  in  oommoD 
form,  of  tne  cancelled  will  (in  its 
original  state)  will  be  f^nnUA 
on  a  proxy  of  consent  from  all 
persons  interested.  reApp/ebee. 

Page  143 


fi 


CANONS,  A.  D.  1603. 

68th,  69th  Appendix,  p.  fi.  92nd, 
>.  637.  93rd,  p.  626.  107th,  p. 
1.  122nd,  p.  47.  134th,  135th, 
137th,  p.  684. 

CAPACITY. 

See  Affectioks  o¥  Testjltor. 
Attokney  and  Client. 
Executor,  3.  Instruc- 
tions, 2.     Qui  se  scripsit 

HJEREDEM,  1.      WiLL,  2. 

1.  The  clearest  and  most  consis- 
tent evidence  of  capacity  and 
volition  are  required  to  support 
a  codicil  conveying  bequests  of 
such  extent  as  to  be  ineoon- 
cileable  with  the  character  of 
the  deceased,  and  with  her  in- 
tentions as  proved  by  her  afiec- 
tions  and  former  testamentary 
dispositions;  the  deceased  being 
at  the  time  within  ten  days  m 
her  death  and  in  a  state  of  ex- 
treme weakness  and  debility, 
all  her  confidential  friends  ex- 
cluded or  absent,  and  those 
only  about  her  who  are  bene- 
fited under,  or  engaged  in,  the 
preparation  or  execution  of  the 
instrument    Brydges  v.  King. 

256 

2.  When  the  opinions  of  persons, 
apparently  intending  to  depose 
fairly,  are  contradictory  as  to 
capacity  (particularly  if  facts 
show  the  deceased  was  occa- 


CERTIFICATE. 


COHABITATION.        811 


siooally  capable),  the  Court  will 
infer  a  fluctuating  capacity. 
The  will  of  a  person  in  such  a 
state,  of  which  will  probate  was 
taken  out  four  months  after  the 
deceased's  death  and  not  called 
in  for  two  years  and  a  half,  pro- 
nounced for ;  there  being  satis- 
factory evidence  of  instructions 
and  of  capacity  at  the  time  of 
ih^  factum:  the  disposition  con- 
tained beiug  consistent  with  his 
affections^  and  its  ?ariation  from 
a  willy  executed  before  his  mind 
became  impaired,  being  ac- 
counted for  by  a  change  of  cir- 
cumstances. Williams  formerly 
Cook  V.  Gqude  arid  BermeL 

Page  577 
3.  The  asserted  will  of  a  person 
of  fluctuating  capacity  (totally 
abandoning  the  principles  of  a 
former  disposition,  made  before 
the  deceased's  faculties  were 
impaired,  and  long  adhered  to) 
pronounced  against;  and  the 
executor,  the  person  principally 
benefited,  who  among  other 
things  indicative  of  fraud,  had 
himself  given  the  instructions, 
and  whose  son,  a  minor,  alone 
spoke  to  the  execution,  con- 
demned in  costs.  Dodge  v. 
Meech.  612 

CAVEAT. 

See  Attestation  Clause,   1. 
Practice,  6. 


CERTIFICATE. 

See  Foreign  Law,  1.   NuLlity 
OF  Marriage,  3. 


CHURCHWARDENS. 

See  Pews,  1,3,4,6. 

Churchwardens  are,  to  a  certain 
degree,  the  guardians  of  the 
moral  cliaracter  and  public  de- 
cency of  their  respective  pa- 
rishes. Griffiths  V.  Meed  and 
Harris.  Page  208 

CITATION. 

See  Administration,  1.  Ap- 
pearance. Decree  TO  see 
Proceedings,  &c.  Process, 
Irregularity  in. 

CLANDESTINITY. 

See  Attorney  and  Client. 
Nullity  of  Marriage,  1. 

Clandestinity  is  a  strong  indica- 
tion of  fraud.    Brydges  v.  King. 

310 

CLERK  IN  ORDERS. 
See  Criminal  Suit,  3. 

CODICIL. 

See  Affections  of  Testator. 
Attorney  AND  Client.  Ca- 
pacity, 1.    Proof,  2. 

COGNIZANCE  OF  SUIT. 

See  Calling  in  Administra- 
tion, 1.  Irregularity  in 
Proceedings,1.  Practice,  6. 

COHABITATION. 

See  Condonation.  Conduct 
of  Party,  I.    Cruelty,  4. 

I.  If  a  wife  proceeding  against  her 
3  H 


B12  C0MV£N8ATIp  CEIMIKUM. 


CONDONATION. 


hufiband  for  cradty  and  adul- 
tery was  not  originally  justified 
in  withdrawing  from  cohabita- 
tion,  the  Court  must  pronounce 
her  under  the  obligation  to  re- 
turn.   lyAguilar  v.  UAguUar. 

Pa^e  784 
2*  The  general  presumption  is 
that  a  husband  and  wife,  living 
in  the  same  house,  live  on  terms 
of  matrimonial  cohabitation,  but 
particular  circumstances  may 
repel  that  presumption.  JBee- 
by  T.  Beeby.  796 

COLLATERAL  FACTS. 
SfeEviDBNCfi,  1. 

COLLUSION. 
See  ExEcuTOB,  1. 

COMPENSATIO  CRIMI- 
NUM. 

See  Evidence,  2. 

1.  In  a  suit  for  separation  i  men" 
sd  et  thorOf  the  wife's  adultery 
being  fully  established,  but  she 

,  having  on  a  recriminatory  alle- 
gation proved  facts  antecedent 
to  her  adultery  from  which  the 
Court  necessarily  presumed  the 
husband's  adultery,  this  a- 
mounts  to  compensatio  crinur 
nui7i,and  the  wife  is  entitled  to 
be  dismissed.    Astley  v.  Astky. 

714 

2.  The  doctrine  received  in  the 
Ecclesiastical  Courts  of  Eng- 
land from  the  civil  and  canon 
law  that  a  plea  of  recrimination, 
or  compensatio  criminum,  is  a 
valid  plea  in  bar,  is  founded  on 


the  principk  that  a  man  easnot 
complain  of  the  breach  of  a 
contract  which  he  has  violated. 
Beeby  v.  Beeby.         Page  790 

COMPULSORY. 
See  Witness,  L     Answers. 

CONCLUSION  OF  CAUSE. 

See  Rescinding  Conclusion. 

The  Court,  against  whom  the 
cause  is  never  concluded,  may 
at  the  hearing  admit  iiiithef 
evidence.      Ingram  v.   Wyatt. 

105 
CONDONATION. 

5ee  Accusation  op  Adultery. 
Adultery.  Bab.  Cohabi- 
tation. Conduct  of  Par- 
ty.   Evidence,  2. 

1.  In  a  suit  for  divorce  on  account 
of  the  husband's  adultery,  after 
a  condonation  of  former  aduU 
teries,  there  must  be,  in  mder 
to  establish  condonation  of  sub- 
sequent adultery  as  a  bar  to  the 
wife's,  remedy,  evidence  that 
she  was  aware  of  this  renewed 
misconduct;  nor  can  such 
knowledge  be  inferred  fiom 
slight  facts,  and  from  cohabita- 
tion, but  it  must  be  cleariy  and 
distinctly  proved.  Durtrnt  v. 
Durant.  733 

2.  Ci-udtyrevives  condoned  adul- 
tery.    TFors&y  V.  Wor&kff.  734 

3.  If  a  wife  forgives  earlier  adul- 
tery upon  condition  and  as- 
surance of  future  amendment, 
on  the  husband  again  commit- 
ting adultery  that  previous  in- 
jury, revives.    Ibid*  745 


CONDONATION. 


CONDUCT  OF    PARTY.       813 


4.  Quttrey  whether  condonation, 
unless  as  far  as  is  admitted 
by  the  adverse  case^  can  be  set 
up  without  being  pleaded.  Sem- 
ble,  that  in  no  case  has  it  been 
held  to  estop  a  party  where  not 
pleaded.      Uurant  t.  Durant. 

Pa^e  761 

6.  Condonation  is  for^veness 
with  an  implied  condition  that 
the  injury  snail  not  be  I'epeated, 
and  that  the  other  party  shall 
be  treated  with  conjugal  kind- 
ness: on  breach  of  the  condi- 

'  tioB  the  right  to  a  reuiedy  for 
the  former  injuries  revives. 
Ibid.  761 

6.  A  conditional  promise  made 
under  force  and  violence  to  re- 
turn to  the  husband's  bed  is  no 
condonation,  if  the  condition  is 
not  fulfilled.    Popkm  v.  Popkin. 

767.  notis. 

7.  The  mode  in  which,  after  a  se- 
paration a  return  to  cohabita- 
tion was  effected  is  material  to 
show,  whether  there  was  or  was 
not  condonation.  lyAguHar  v. 
UAguilar.  781 

8.  All  condonations  by  operation 
of  law  are  expressly  or  implied- 
ly conditional ;  for  the  effect  is 
taken  off  by  the  repetition  of 
misconduct.  Ibid. 

9.  The  wife's  unwilling  acquies- 
cence in  a  return  to  live  in  the 
same  house,  but  without  connu- 
bial cohabitation,  does  not 
amount  to  a  complete  forgive- 
ness.    Ibid.  782 

10.  Conjugal  cohabitation  after  an 
act  of  adultery  avowed  by  the 
husband  to  the  wife  may  be 
condonation;  but  if  a  wife 
overiooks  one  act  of  human  in- 
firmity it  is  not  a  legal  conse- 


quence that  she  pardons  all 
other  acts.  jyAguilar  v. 
D'Aguilar.  Page  786 

11.  Condonation  is  not  held  so 
strictly  against  a  wife  as  against 
a  husband.  Ibid. 

12.  Condonation  is  for^veness 
legally  releasing  the  injury,  and 
may  be  express ;  or  imphed  — 
as  by  the  husband  cohabiting 
with  a  delinquent  wife;  but 
the   effect  of  cohabitation   is 

.  less  stringent  on  the  wife,  and 
condonation  by  implication  is 
not  held  a  strict  bar  against 
her,  for  it  is  not  improper  she 
should  for  a  time  ^ow  a  pa- 
tient forbearance  and  entertain 
hopes  of  her  husband's  reform. 
Beebi/  v.  Beeby  793 

13.  Unpleaded  condonation  can 
only  so  far  avail  as  a  bar,  as  it 
is  fully  established  by  evi- 
dence.    Ibid.  796 

14.  It  does  not  follow  that  be- 
cause condonation  will  bar  the 
remedy  of  a  party  agent,  it  will 
destroy  the  defence  of  a  party 
recriminating.     Ibid.  797 

15.  Where  the  parties  have  sepa- 
rate beds,  there  must,  in  oider 
to  found  condonation,  be  some- 
thing of  matrimonial  inter- 
course presumed :  it  does  not 
rest  merely  on  the  wife's  not 
withdrawing  herself.  Dance  v. 
Dance.  794  notis. 

CONDUCT  OF  PARTY. 

tSee  Husband  and  Wife,  2. 

1.  It  is  not  necessary  for  the  wife 
to  withdraw  from  cohabitation 
on  the  first  or  second  instance 
of  misconduct  It  is  legal  and 
meritorious  to  be  patient  as  long 
as  possible.  Forbearance  does 
3  h2 


814 


COSTS. 


COSTS  (full)  givex. 


not  weaken  her  title  to  relief. 
Popkin  V-  Popkin. 

Page  768  fwtis. 
2.  A  wife's  delay  in  applying  to 
the  Ecclesiastical  Court  for  re- 
dress from  cruelty  does  not  in- 
fer that  there  is  no  ground  for 
complaint,  nor  even  raise  a  pre- 
sumption against  the  truth  of 
the  charge.  D'AguUar  v. 
nAguilar.  780 

CONDUCT  OF  TESTATOR. 
See  Pleading,  7. 

CONFESSION. 
Se^  Nullity  of  Marriage,  3. 

CONSISTORY  COURT  OF 
LONDON. 

See  Jurisdiction,  4. 

CONSULTATION,  WRIT  OF. 
See  Free  v.  Burgoyne,  p.  46  notis 

CONTEMPT. 

See    Appeal,    1,     Answers. 
Monition. 

COSTS. 

See  Costs   of  Wife.     Guar- 
dian.  Security  for  Cqsts. 

1 .  Costs  are  much  in  the  discretion 
of  the  Court  upon  a  just  con- 
sideration of  all  circumstances. 
Griffiths  V.  Reed  and  Harris. 

210 

2.  The  Court  will  not  direct  the 


Deputy-Registrar  to  allow  the 
Solicitor  of  a  parbr,  who  has  a 
new  Proctor,  to  be  present  at 
the  examination  by  consent  of 
the  bill  of  costs  of  his  former 
Proctor;  such  an  attendance 
being  unusual  and  unnecessary 
to  the  purposes  of  justice.  Pedr 
die  y.  Evans.  Page  684 

3.  Bills  of  costs  between  a  Proc- 
tor and  his  party  are  of  comnuRi 
law  cognizance ;  the  Ecclesias- 
tical dourt  has  no  jurisdictioQ 
over  them :  the  examination  of 
such  bills  by  the  Deputy-Re- 
gistrar is  only  by  consent  and 
ex  gratia :  and  neither  party  is 
thereby  bound  as  to  the  amount. 
Ibid.  684—6 

4.  The  Ecclesiastical  Court  can 
enforce  the  payment  of  costs 
where  one  party  is  condemned 
in  costs  to  the  other  party ;  and 
such  costs  are  then  taxed  by 
the  Judge,  in  open  Court,  on 
the  report  of  the  Deputy-Re- 
mstrai*,  subject  to  objection 
m>m  either  party.    UmL     686 


COSTS  (FULL)  GIVEN. 

See  Calling  in  Administra- 
tion, 2,  3.  Capacity,  3. 
Cruelty,  3.  Executor,  3. 
Nullity  of  Marriage,  1. 
Spoliation,  2. ;  vaidPrankard 
V.  Deackf  p.  194. 

Semble,  a  next  of  kin,  i  fortiori  a 
legatee  under  a  former  wiU, 
contestinor  a  will  under  ciicnm- 
stances  manifestly  vexatious 
may  be  condemned  in  the  whde 
costs.  Green  v.  Proctor  amd 
Newey.  337 


COSTS  OUT  OF  £STAT£. 


CRIMINAL  SUIT. 


815 


COSTS  MODIFIED. 

See  Criminal  Suit,  1.  Lega- 
tee, 1.  Will,  2. ;  and  KinU- 
Me  y.  Cleaver,  p.  346. 

A  party,  failing  to  establish  a  pos- 
sessory title  to  a  pew,  condemn- 
ed in  £20.  nomine  expensarum 
to  the  Churchwardens.  TFy/- 
lie  V.  Mott  and  French,  Page  ^2 


COSTS  NOT  GIVEN, 


Si 


See  Dismissal  of  Party  ;  and 
54.    162.  194.  210.  336. 
19.  470.  522. 

COSTS  OF  WIFE. 

In  general  the  hnsband  is  bound 
to  provide  for  the  wife's  costs 
and  alimony  pendente  lite  ;  but 
the  wife,  if  the  Court  deems  she 
has  sufficient  separate  means, 
is  not  entitled  to  either,  she 
then  stands  on  the  common 
footing  of  a  litigant  party,  and 
on  proving  her  case  has  a  primd 
faae  right  to  costs.  It  is,  how- 
ever, discretionary  with  the 
Court  on  a  consideration  of  all 
the  circumstances  to  relax  the 
rule.     D*Agtdlar  v.  D'Aguilar. 

787—8 

COSTS  OUT  OF  ESTATE. 

See  Legatee,  2.;  and  pp.  115. 
133. 142.212..235.  713. 

The  principle  on  which  costs  are 

S'ven  out  of  the  estate  is,  that 
e  party  was  led  into  the  suit 
by  tne  state  of  the  testamentary 
papers.    Hillamy.  Walker.  74 


COSTS,  TAXATION  OF. 

See  Abatement  of  Suit. 

A  taxation  of  costs  de  die  in  diem 
is  to  obviate  any  inconvenience 
or  delay  that  may  otherwise 
arise  in  the  pro^ss  of  the 
cause  from  the  vnfe's  want  of 
funds  to  meet  the  costs.  Cheale 
V.  Cheale.  Page  376 

CRIMINAL  SUIT. 

See  Brawling.  Irregula- 
rity IN  Proceedings. 
Proof,  3.    Variance. 

1.  On  appeal  in  a  criminal  suit, 
an  extension  of  the  term  pro- 
batory being  prayed  by  the 
Promoter,  a  delay  of  nine 
months,  without  making  sub- 
stantial progress  in  the  cause  or 
examining  a  single  witness 
(after  the  suit  had  been  already 
depending,  in  the  court  of  ap- 
peal, two  years)  is  a  sufficient 
ground  to  dismiss  the  defend- 
ant, and  condemn  the  Promoter 
in  payment  of  a  sum  nomine  ex- 
pensarum, Jenkins  v.  Barrett.  12 

2.  In  criminal  suits  articles  must 
be  so  specific  as  to  affi>rd  a 
fair  opportunity  of  defence. 
Oliver  and  Toll  v.  Hobart.    43. 

3.  A  suit,  for  the  purpose  of 
founding  a  sentence  of  suspen- 
sion or  deprivation  against  a 
Clergyman  for  fornication  or 
incontinency,maybe  proceeded 
in  after  eight  months  notwith- 
standing tne  27  Geo.  3.  c.  44 ; 
and  the  Court  of  King's  Bench 
will  not  grant  a  prohibition. 
Ibid.  46 
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CRUELTY. 


DECREE    WITH    INTIMATION. 


Note*  On  a  writ  <rf  error  to  the  I 
House  of  Lords,  the  judgment 
of  the  King's  Bench,  in  the 
case  of  Free  v.  Burgoyne,  (see 
p.  46.)  was,  on  the  motion  of 
Lord  Chancellor  Lyndhurst, 
affirmed,    26ih  June,  1826. 

CRUELTY. 

Sec  Accusation  of  Adultery. 
Condonation.  Comp^nsa- 
Tio  Cbiminum.  Husband 
AND  WIFE,  2.  Pleading,  3, 
10,11,12.  Venbbeal  Dis- 
ease. 

1.  One  act  of  cruelty  of  an  in- 
flamed nature  and  sufficiently 
gross  to  excite  terror  entitles 
the  wife  to  relief.  Popkin  v. 
PopJUn.  Page  768  notis 

2.  An  husband's  attempt  to  de- 
bauch his  own  women  servants 
is  a  strong  act  of  cruelty.   Ibid. 

3.  The  husband's  conduct  is  legal 
cruelty,  if  by  cohabitation  the 
wife  is  exposed  to  bodily  hazard 
and  intolerable  hardship.  On 
proof  of  such  condnct  and  of  the 
husband's  adultery  with  three 
different  women,  a  sentence  of 
separation  i  mensd  et  thoro  pro- 
nounced at  the  wife's  prayer, 
and  the  husband  condemned  in 
her  costs.  D*AguUar  v. 
lyAgvOar.  773 

4.  Tl^e  iiusband  taking  to  a  sepa- 
rate bed  is  not  pleadable  as 
cruelty.    IbieL  776  notis 

5.  Words  of  abuse  and  reproach 
are  not,  but  words  of  menace 
intimating  a  malignant  inten- 
tion of  domg  bodily  harm  and 
affecting  the  security  of  life  are, 
legal  cruelty.  The  Court  m]iist 
not  wait  till  threats  are  carried 


into  execution,  but  must  inter- 
pose where  words  raise  a  rea- 
sonable apprehension  of  no- 
lence  and  excite  such  terror  as 
make  life  intolerable.  lyAgm- 
lar  V.  D'Aguilar.Page  llbnoiis 

6.  Spitting  on  the  wife  is  a  ^oaa 
act  of  cruelty.     Und.  /76. 

7.  Obtaining  the  wife's  separate 

Eroperty  by  imposition  cannot, 
ut  compelling  her  by  threats 
to  go  any  where  may,  be  plead- 
ed as  cruelty.  Ibid,  notk, 

8.  If  words  of  menace  raise  a 
reasonable  apnrebensioii,  it 
matters  not  wnether  they  be 
addressed  to  Aie  wife  or  to  a 
third  party.  Ibid,  notis 

9.  An  intermediate  separation  so 
approximates  two  periods  of 
cohabitation  that  acts  of  cru- 
elty, happening  before  the  ae- 
ration, are  to  be  looked  upon  as 
if  they  had  happ^ied  recently. 
Ibid.  781 

10.  Cruelty  may  be  relative  and 
depend  on  the  age,  habits,  &c. 
of  the  party.    Ibid.  782 

DECREE   TO    SEE   PRO- 
CEEDINGS. 

See  Practice,  6.  and  pp.  245. 
317. 

A  next  of  kin,  contesting  a  will 
propounded  by  an  executor, 
may  tsj^e  out  a  decree  citing 
cdl  persons  interested  undar  the 
will  '^  to  see  proceedineB.'' 
Cobnn  v.  Fraser.  i07 

DECREE  WITH    INTIMA- 

TION. 
See  Administration  cumTbs- 


DESTRUCTION    OF    WILL. 


EVIDENCE. 


817 


TAMBNTO  ANMEXOy  2.  AFFI- 
DAVIT, Will  contained  in. 
Calling  in  Administba- 
tion,  3.  Variation  in 
Gbant  of  Administbation. 

DEEDS. 
See  Pleading. 

DEEDS,   SETTING   ASIDE 

OF. 

See  Attorney  and  Client.  2. 

DEFAMATION. 

Defiunation  suits,  though  not  now 
usually  proceeded  in  criminally, 
yet  were  so  formerly  after  the 
twelve  months,  in  which  a  civil 
suit  could  be  brought,  had 
elapsed.     Prankard  v.  Deack. 

Page  191-2 

DELEGATES. 
See  Remission  of  Cause. 

DEPOSITION,  SEALING  UP 

OF. 

See  Witness,  2. 

DEPRIVATION. 

The  Dean  of  the  Arches  may  de- 
prive a  Clerk  in  orders  without 
the    presence  of  the  Bishop. 

Appendix  4,  8 

DESTRUCTION  OF  WILL. 
See  Revival.    Spoliation. 


DISMISSAL  OF  PARTY. 

See  Compensatio   Criminxjm. 
Condonation. 

A  next  of  kin  declaring  '*  he  pro- 
ceeds no  further"  in  contesting 
a  will^  the  Court  will  dismiss, 
and  not  condemn  him  in  costs, 
because  it  is  pleaded, ''  that  he 
attempted  to  suborn  an  attest- 
ing witness :"  nor  wiU  the 
Courts  allow  affidavits  in  proof 
of  the  attempt.  Meek  and 
Donald  v.  Curtis.       Page  127 

DIVORCE. 
See  Separation  a  mensa  et 

THORO. 

DOMICIL. 

See    Foreign    Law.     Forum 
Domicilii,  1. 

DRAWER  OF  WILL. 
See  Will,  2. 


EAST  INDIES. 

See  Executor  According  to 
TENOR,  3.  Forum  Domi- 
cilii, 1. 

EVIDENCE. 

See  Adultery,  I,  2,  3.  Capa 
CITY,  1.  Compensatio  Cri- 
minum.  Condonation.  Co- 
habitation, 2.  Cruelty. 
Handwriting.  Parol  Evi- 
dence. Pnoof-  Te^tamek- 
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EXAMINER. 


EXECUTOR- 


tAKY  SdH£DT}LE.  VeNEREAL   j 

Disease.    Verdict. 

1«  In  a  concerted  account  of  a 
frudulent  transaction,  the  most 
striking  contradictions  may  be  j 
expected  on  the  minor  details 
or  collateral  facts,  rather  than 
on  the  leading  circumstances. 
Brydges  v.  King.        Page  301 

2.  Evidence  extracted  upon  cross 
examination  (in  order  to  show 
condonation,  compensatio  crimi" 
fium,  or  to  discredit  one  adverse 
witness  by  another)  if  relied  on 
as  the  sole  ground  of  defence, 
has  far  slij^hter  effect  than 
when  a  deiensive,  recrimina- 
tory, or  exceptive  plea  is  given 
in  and  examined  to.  Durant 
V.  Durant.  747 

3.  In  examining  evidence  and 
proofs,  the  Court  must  not  take 
the  charges  insulated  and  de- 
tached, but  the  whole  together, 
and  must  consider  what  has 
been  the  admitted  conduct  of 
the  party  under  similar  circum- 
stances.    Ibid.  748 

4.  The  remoteness  of  facts  de- 
posed to  accounts  for  the  wit- 
nesses relating  them  with  less 
precision  and  distinctness.    All 

-  that  the  Court  can  require  is  to 
be  satisfied  that  the  evidence  is 
substantially  true.  D*Aguilar 
y.D'Aguilar.  779 

5.  To  domestic  conduct  friends, 
dependents  and  servants  can 
alone  speak;  they  must  have 
some  bias,  and  the  Court  must 
receive  their  evidence  with 
some  drawbacks.     Ibid.      782 


EXAMINER. 
If  in  a  plea,  the  construction  of 


an  article  be  doubtful^  an  Exa- 
miner would  act  prudentfy  in 
taking  the  evidence  down  and 
leaving  it  to  the  Court  to  reject 
it  afterwards,  if  extra-articoJate. 
Ingram  v.  Wyatt.  -Page  103 
And  see  p.  97.  waiis 

EXECUTOR. 

See  Attorney  and  Cliknt. 
Calling  in  Administra- 
tion, 1,  2.  Fraud,  Suspi- 
cion OF.  Jurisdiction,  3. 
Subtraction  of  Legacy. 
Testamentary  Schedui.e. 

1.  The  act  of  tlie  executor,  bein^ 
the  appointee  of  the  deceased, 
binds  to  a  certain  extent  all 
persons  interested  under  the 
will;  but  a  party  may  at  a 
future  time  allege  collusion. 
Colvin  V.  Fraser.  108. 

2.  The  executor  of  a  former  will 
deriving  all  his  interest  from — 
and  if  deprived  of  such  interest 
being  deprived  by — the  act  of 
the  deceased,  is  not  entitled  in 
opposing  a  later  will  to  the 
same  indulgence  as  a  next  of 
kin,  who  has  by  law  a  right  to 
the  succession  unless  ousted  by 
the  express  direction  of  the  de- 
ceased.    Young  V.  Broum.  574 

3.  Semble,  that  an  executrix 
(the  widow)  who,  after  taking 
probate  and  acting  for  many 
months  under  a  will  by  whicn 
she  takes  a  smaller  interest 
than  by  a  former  will,  causes 
the  later  will  to  be  opposed  by 
questioning  the  deceased's  ca- 
pacity, and  then  refuses  to  pro- 
pound such  will,  is  liable  to  be 
condemned  personally  in  the 
costs  of  a  substituted  residuary 


EXECUTOR. 


EXHIBITS. 
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legatee  who  propounds  and  es- 
tablishes the  will;  and  such 
I'efusal  being  tantamount  to  re- 
nouncingy  would  justify  the 
Court  in  revoking  the  probate^ 
and  decreeing  administration^ 
with  the  will  annexed,  to  such 
residuary  legatee.  Williams  y. 
Goude  and  Sennet,     Page  610 

4.  Semble,  that  the  act  of  an  exe- 
utor^  being  the  appointee  of 
the  deceased^  binds  all  persons 
interested  under  an  asserted 
will;  unles  collusion  be  shown. 
Wood  V.  Medley.  667-8 

6.  Generally  speaking,  a  legatee 
is  bound  by  the  act  of  the  exe- 
cutor.   Ibid.  667 

EXECUTOR  ACCORDING 

TO  TENOR. 

See  Practice,  4. 

1.  Directing  certain  persons  to 
pay  debts,  funeral  (expences, 
and  expences  of  probate,  is  an 
appointment  of  such  persons  as 
executors,    re  Fry.  80 

2.  A  person,  appomted  limited 
executor  in  a  will,  may  be  ap- 
pointed general  executor  in  a 
codicil  by  implication  and  with- 
out express  words,     re  Aird. 

336 

3.  The  Court  at  Madras,  the 
competent  jurisdiction,  having 
granted  probate  to  the  widow, 
as  universal  legatee  and  con- 
structive executrix  of  an  in- 
formal paper,  in  which  character 
no  secunty  is  required;  this 
Court,  considering  that  under 
the  circumstances  the  widow 
may  be  called  on  to  prove  the 
paper  per  testes,  or  that  the 
grant  may  be  appealed  from. 


will  only  decree  administration 
with  the  paper  annexed  to  her, 
as  reUct  and  principal  legatee, 
on  giving  security,    re  Head. 

Page  474 

EXECUTOR,  APPOINT- 
MENT  OF. 

A  person  dyii^  in  Scotland  hav- 
mg  by  his  w3l  directed  that  the 
legatees  should  appoint  two 
persons  to  execute  his  testa- 
mentary bequests,  probate 
granted  to  the  nominees^  as 
executors,    re  Cringan.       648 

EXECUTOR,  MOTION  FOR 
THE  EXAMINATION  OF, 
REFUSED. 

Maclae    v.     Ewing    and    Beid. 

319.  notis 

EXECUTRIX. 
See  Feme  Covebt,  2. 

EXEMPLIFIED  COPY. 

See  Executor,  Appointment 
OF.  Executor  AocaRDiNG 
to  Tenor,  3.  Forum  Do- 
micilii. 

EXHIBITS. 
See  Pleading,  4. 

After  publication,  on  an  affidavit 
that  the  depositions  have  not 
been  seen,  and  that  the  matter 
is  **  noviter  perventa,"  exhibits 
may    be    pleaded. 


Jones. 


Jones   V. 
264 
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FEUS   COVERT. 


FORfilON    LAiW. 


FACULTIES,  ALLEGATION 

OF. 

See  Alimony. 

1.  In  answer  to  an  allegation  of 
faculties^  it  is  proper  to  state 
that  the  wife  brought  no  for- 
tune ;  but  not,  that  her  father 
is  possessed  of  large  property. 
Harris  Y*  Harris.       Page  361 

2.  The  estimated  value  of  all 
marketable  securities  must  be 
included  in  the  calculation  of 
the  husband's  income,  in  order 
to  the  allotment  of  alimony 
pendente  Ute.  Ibid. 

FACULTY. 

A  faculty  for  the  appropriation  of 
a  vault  ''  to  the  use  of  a  fa- 
mily so  long  as  they  continue 
panshioners  and  inhabitants  of 
the  parish"  wiU  be  granted  if 
it  may  be  done  without  proba- 
ble inconvenience  to  the  parish. 
Magnay  v.  the  Rector,  ifc.  S^c. 
of  St.  Michael,  8fc.  48 

FEME  COVERT. 

See  Administration  be  bonis 
HON.  Conduct  of  Party. 
FoBEioN  Law.  Husband 
AND  Wife. 

1.  Payment  of  a  legacy  decreed 
to  a  married  woman  *'  whose 
receipt  was  to  be  a  discharge 
to  the  executor  notwithstand- 
ing coverture  :'*  her  husband  (a 
bwkrupt)  and  the  provisional 
assignee  being  first  cited. 
Norris  v.  Hemingtomy.  4 

2.  A  married  woman  fiving  apart 


from  heF  hnaband,  beins  joined 
in  probate  of  a  will  (antSoriziDs 
her  '*  to  act  as  executrix,  in  afi 
respects,  without  her  hus- 
band") but  not  having  inters 
meddled ;  the  Court,  on  the 
Bank  refusing  to  transfer  stock 
without  the  nusbond,  will  re- 
voke such  probate,  and  giant 
it  to  the  reosainiiig  executors. 
Meek   and    Donald  v.  Curtis. 

Page  129 

3.  Where  a  married  woman  pro- 
pounds a  paper  the  husband 
must  join  in  the  proxy.  Arbery 
V.  AJie.  219 

4.  A  marrie&wotXian having  under 
a  certain  settlement  and  also 
under  her  mother's  codicil  made 
a  will ;  and  under  her  mother's 
codicil  specifically,  and  under 
*'  all  and  every  other  power,"  &c- 
generally«  made  a  second  will 
with  a  general  revocatory 
clause;  the  Court  of  probate 
will  grant  a  general  adminis- 
tration with  the  latter  will  an- 
nexed, but  not  pronounce 
against  the  former  will ,-  leaving 
it  to  the  Court  of  Construction 
to  decide  whether  the  former 
will  is  thereby  revoked.  Ura- 
per  V.  Hitch.  674 

FOREIGN  ADMINISTRA- 
TOR. 

See  Practice,  7. 

FOREIGN  LAW. 

1.  Administration,  Emitedtothe 
receipt  of  dividends  in  the 
Enghsh  funds,  granted  to  a 
mmor,  residuary  legatee— the 
wife  of  a  minor;  both  aul ' 


FORUM    DOMICILII. 


GUABDIAN. 
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of,  and  resident  in,  Portugal; 
on  a  certificate  being  produced 
that  by  the  law  of  Portugal  she 
was  entitled,  re  Countess  da 
Cunha.  Page  237 

2.  Probate  of  the  will  of  a  married 
woman,  a  natiye  of,  and  domi- 
ciled in,  Spain,  granted  accord- 
ins  to  Uie  law  of  Spain  to  one 
of  ner  sons  as  executory  on  affi- 
davit as  to  the  law  of  Spain, 
and  the  identi^  of  the  parties. 
re  Donna  da  maraver,         498 

FOREIGN  PRINCE. 
See  Abministeation  Limited. 

FOREIGN  WILL. 

See  Frauds,  Statute  op. 
Will,  Loss  and  Recovery 

OF. 

FORUM  DOMICILII. 

See  Executqr  according  to 
Tenor.  Executor,  Ap- 
pointment of.  Practice,  8. 

1.  In  decreeing  probate,  the  Court 
is  usually  regulated  by  the 
grant  of  the  Court  of  Probate 
where  the  party  v^as  domiciled; 
i.  e.  the  compet^it  jurisdiction 
— in  this  instance,  the  Court 
of  Supreme  Judicature  at  Fort 
William,  Bengal.  Larpent  y. 
Sindry,  382 

2.  The  question,  whether  other 
Courts  of  Probate   are  to  be 

S>yemed  by  the  decision  of  the 
ourt  of  Probate  where  the 
Earty  was  domiciled,  has  never 
een  expressly  determined ;  but 
such  has  been  the  general  prac- 
tice.   Ibid*  383 


3.  It  ia  not  fully  decided,  whether 
the  Prerogative  Court  is  bound, 
in  all  cases  and  under  all  cir- 
cumstances, to  follow  the  grant 
of  probate  made  by  a  Court 
of  competent  jurisdiction,  re 
Read.  Page  476 

FRAUD. 

See  Capacity,  3.  Clandesti- 
NiTY.  Evidence,  2.  Nul- 
lity OF  Marriage,  1,  2. 


FRAUD,  SUSPICION  OF. 

See  Attesting  Witness,  2. 
Attorney  and  Client. 
Instructions,  2. 

Snapping  a  probate,  as  it  is  called, 
is  always  considered  to  create 
a  suspicion  of  fraud.  Ingram 
V.  Wyatt.  469 


FRAUDS,  STATUTE  OF. 

Qiutre,  whether  the  statute  of 
frauds  applies  to  a  nuncupa- 
tive *will  made  in  Peru,  re 
Moresby.  380 


GUARDIAN. 

Semble,  that  the  guardian  of  a 
minor  instituting  a  suit  cannot 
be  condemned  in  the  costs  in- 
curred (after  a  proxy  has  been 
exhibited)  on  benalf  of  the  party 
then  become  of  full  age.  Green 
V.  Proctor  and  Newey.       337 


822       IMBECILITY  OF  MIND. 

HANDWRITING. 


See  Proof,  2. 

1.  In  Courts  of  Probate  it  is  al- 
most a  settled  principle  not  to 
pronounce  for  disputed  papers 
on  evidence  of  handwriting 
alone.     Constable  v.  Steibel.  60 

2.  Evidence  to  the  genuineness, 
not  of  a  mere  signature,  but  of 
a  holograph  of  some  length,  is 
more  cogent  and  weighty  than 
evidence  of  a  contrary  ten- 
dency.   Ibid.  61 

3.  Dissimilitude  of  handwriting 
is  very  weak  and  deceptive  evi- 
dence and  of  slight  weight  only 
against  evidence  of  similitude ; 
but  against  positive  evidence  of 
witnesses  attesting  and  depos- 
ing to  a  signature  as  actually 
made  in  their  presence  it  can 
scarcely  have  any  effect.  Youns 
V.  Brown.  669 

HUSBAND  AND  WIFE. 

5^e  Administration,  1.  Mar- 
riage. Pleading,  5. 

1.  All  persons  (ex.  ^.  Jews)  who 
stand  in  the  relation  of  husband 
and  wife  in  any  way  that  the 
law  allows,  have  a  claim  for  re- 
lief on  the  violation  of  any  ma- 
trimonial duty.  D'Agutlar  v. 
UAgidlar.  773 

2.  The  husband's  rights  that  may 
legally  be  insisted  on  by  the  due 
exercise  of  marital  authority, 
must  not  be  enforced  by  indig- 
nity, brutal  violence,  nor  by 
threats.    lUd.  ,783 

IMBECILITY  OF  MIND. 

See  Capacity,    Also  Ingram  v. 


INFLUENCE. 

Wyatt,  p*  401,  et  seq.  Pofi>- 
nunUh  v.  Portsmouth,  p.  369,  ei 
seq. 

IMPERFECT  PAPER. 
See  Paper  Tbstamentart. 

The  Court  v^iU  not  on  affidavit 
grant  probate  of  an  imperfect 
paper  unless  all  parties  inter- 
ested are  consenting  or  cited. 
re  Edmonds.  Page  698 

IMPOTENCY. 
See  Nullity  of  Maeeiage^  3. 

To  f oxmd  a  sentence  of  imlQity  by 
reason  of  impotency  the  im- 
pediment must  be  shown  to 
nave  existed  at  the  marriage, 
and  to  be  incurable.  Impedi- 
ment not  incurable.  Semble, 
that  an  impediment  not  natural 
but  supervening  is  no  ground 
of  nulhty.     Brown  y.  Broium. 

523 

INCEST. 
See  Proof,  3. 

INCONTINENCY. 
See  Criminal  Suit,  3. 

INDIA. 
See  Forum  Domicilii,  I. 

INDICTMENT. 
See  Verdict. 

INFLUENCE. 

See  Attorney  and  Client. 
Nullity  of  Marriage,  I. 
Qui  sbscripsituareoem,!. 

The  influence  to  vitiate  an  act 


INFORMAL  PAPER. 


INSOLVENT  ESTATE.  823 


most  amount  to  force  and  co- 
ercion destroying  free  agency ; 
and  there  must  oe  proof  that 
the  act  was  obtained  by  this 
coercion.  WilSamt  v.  Goude 
and  Bermet  Page  68 1 

INFORMAL  PAPER. 
See  Paper  Testambntaby. 

1.  A  paper,  urith  certain  names 
and  sums  opposite  to  them  and 
accompanied  by  bank  notes  of 
corresponding  amount,  is  of  tes- 
tamentary validity.  Huble  v. 
Clark.  118 

2.  Letters  containing  final  testa- 
mentary intentions  are  valid 
as  a  wiU,  the  deceased  consider- 
ing no  further  act  necessaiy; 
nor  will  they  be  invalidated  by 
the  deceased  not  having  subse- 
quently disposed  (as  sue  had 
purposed)  oi  a  small  part  of  her 
property.      Manly   v.   Lakin. 

3.  Administration  with  a  paner 
annexed^  wherein  were  sundry 
alterations  in  the  body,  a  blank 
left  for  the  date,  and  where  the 
paper  itself  appeared,  from  in- 
ternal evidence,  to  have  been 
written  more ;  than  nine  years 
before  death,  and  was  endorsed 
•*  outline  of  the  will,"  cannot 
be  granted  in  common  form,  on 
the  exhibition  of  a  proxy  of 
consent  from  all  interested  un- 
der an  intestacy,  there  being  no 
evidence  to  rebut  the  presump- 
tion that  the  paper  was  deUbe- 
rative.    re  Heme.  2S2 

4.  Probate,  in  common  form,  of 
two  papers  (one  unfinished) 
granted  on  a  proxy  of  consent, 


and  on  affidavits  accounting  for 
their  state  and  showing  that 
the  deceased  intended  them  to 
operate,    re  Broderip.        486 

INHABITANT 
-  PARISHIONER. 
See  Faculty.    Pbw. 

INHIBITION. 
See  Appeal. 

INJUNCTION. 
See  JuBisDicTioNy  2.    Pbohi- 

BITION. 

INSANITY. 

See  Nullity  of  Mabbiaoe,  1, 
2.    Suicide. 

1.  Supervening  insanity  is  suffi- 
cient to  account  for  the  non- 
execution  of  a  paper  written 
shortly  before,  and  consistent 
with  the  intentions  and  affisc- 
tions  of  the  deceased  ;  nor  will 
it  so  reflect  back  on  previous 
eccentricity  as  to  invalidate 
such  a  paper.    Hoby  v.  Hoby. 

2.  One  of  the  strongest  proofs  of 
re-established  faculties  is  the 
consciousness  and  admission  of 
the  party  himself  tliat  he  had 
been  disordered.   Ibid.        163 

3.  Insanity  vitiates  all  acts. 
Portsmouth  v.  Portsmouth.  359 

INSOLVENT  ESTATE. 
See  Fbm E  Covebt,  1.     Inven- 

TOBY,   2. 
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INTENTION. 


INVENTORY. 


INSPECTION  OF  PERSON.  1 

See  Nullity  of  Marriage,  3. 

INSTRUCTIONS. 

See  Attorney  and  Client. 
Capacity,  2, 3.  Memoran- 
dum.   Suicide. 

1.  InstnictioDS  for  a  will,  contain- 
ing the  fixed  and  final  inten- 
tions of  the  deceased^  are  valid, 
if  the  formal  execution  is  pre- 
vented by  death.  Burrows  v. 
Burrows.  Page  109 

2.  Though  instractions  are  not 
necessary  where  the  capacity  is 
not  doubtful,  yet  where  impo- 
sition and  custody  are  suspect- 
ed the  defect  of  instructions  is 
extremely  material,  more  espe- 
cidly  where  the  writer  makes 
himself  executor,  per  Sir  Wil- 
liam Wynne,  in  Middkton  v. 
Forbes,  cited  in  Ingram  v. 
Wyatt.  398 

INSTRUCTIONS   THROUGH 
PARTY  BENEFITED. 

See  Will,  1. 

INSTRUCTIONS,  VERBAL, 
THROUGH  THIRD  PARTY. 

5ee  Proof.      Testamentary 
Schedule. 

INTENTION. 

A  doubt,  whether  a  testator  in- 
tiended  a  particular  bequest  to 
form  part  of  his  will  and  to  take 
efiect,  will  not  vitiate  the  whole 
will,  especially  if  a  strong  dis- 


inclination to  die  intestate  be 
shown.       Hawkes   v.   Hawka. 

Pagea&l 

INTERROGATORIES. 

Interrogatories  not  being  ready, 
and  twenty-four  hours  hanns 
elapsed  after  notice  to  the  ao- 
verse  Proctor  of  the  production 
of  a  witness,  the  witness  has 
not,  und^  all  circumstances,  a 
right  to  be  dismissed.  Ingram 
V.  Wyati.  94 

INVENTORY. 

1.  An  niTentory  and  account  may 
be  demanded  of  an  executor  by 
a  residuary  legatee  who   has 

Siren    a   release.      Kenny  ▼. 
ackson,  105 

2.  The  Court  will  not,  at  the 
instance  of  the  assignee  of  an 
insolvent  and  on  a  suggestion 
that  the  insolvent  had  not  re- 
ceived his  distributive  share, 
call  upon  the  widow  and  admi- 
nistratrix of  the  father  of  the 
insolvent  for  an  inventory  and 
account,  after  a  long  aequies^ 
cence  of  the  insolvent  ana  his 
assignee ;  and  when  it  is  shewn 
that  a  valuation  and  inventory 
of  the  deceased's  effects  were 
made  shordy  after  his  death ; 
and  when  facts  are  proved  from 
which  it  may  fairly  be  piesum- 
ed  that  the  insolvent  nad  re- 
ceived considerably  more  than 
his  full  share.  Piit^  assignee 
of  Woodham,  v.  Woodham.  247 

3i.  A  Court  of  Probate  can  -only 
require  that  all  the  deceased 
died  possessed  of  shoidd  be  in- 


JEWS. 


JURISDICTION.        635 


eluded  in  the  mventory :  It 
cannot  call  for  an  account  of 
the  subsequent  profits  on  his 
business.    Ilnd.  Page  250 

IRREGULARITY  IN  PRO- 
CEEDINGS. 

1.  Where,  on  the  death  of  the 
Archdeacon,  the  proceedings  in 
a  criminal    suit   were  moved, 
after  the  execution  of  a  proxy, 
but  before  appearance  bv  the 
defendant  eiUier  personally  or 
by  proay,  from  the  Archidiaco- 
nal  to  the  Episcopal  Court  and 
there  went  on  to  sentence^  the 
original  Proctor  appearing  for 
him,  but  without  a  new  proxy ; 
on  appeal,  the  appellant  having 
been  cognizant  de  facto  of  the 
process  of  the  suit,  and  through 
nis  Proctor,  in  the  Court  of  Ap- 
peal,  having    recognized   (by 
some  of  the  formal  documents 
in  the  cause)  that  the  Proctor 
in  the  Court  below  was  his 
lawful  Proctor,  the  proceedings 
are  valid ;  nor  is  it  a  fatal  objec- 
tion that  the  articles  were  exhi- 
bited inthenameof  thesfirroga^e 
and  not  of  the  JtM^e.  Prankard 
V.  Deack.  169 

2.  Whether(the  Archidiaconal  and 
Episcopal  Courts  being  concur- 
rent) it  is  any  irregularity,  even 
in  form,  on  the  death  of  the 
Archdeacon,  to  invoke  the 
causes  in  his  Court  into  the 
Episcopal  Court.  Qbuare.  Ibid. 
^  188 

JEWS. 

Ste  Husband  and  Wife. 
Pleading,  14. 


JURISDICTION. 

See  Arches,  Court  of.  Brawl- 
ing, 3.  Costs,  3.  Depriva- 
tion. Executor  accord- 
ing TO  TENOR,  3.  Forum 
Domicilii.  Irregularity 
IN  Proceedings.  Pecu- 
liars.   Proxy. 

1.  Usages  of  different  dioceses,  in 
respect  to  the  exercise  of  juris- 
diction, if  not  contrarv  to  the 
general  policy  of  the  faw,  and 
to  justice,  may  be  said  to  con- 
stitute the  law  of  the  particular 
diocese  in  that  respect.  Prank- 
ard V.  Deacle.  Poge  189 

2*  If  the  Court  of  Arches  Nearly 
has  no  jurisdiction  It  will  not 
suffer  parties  to  proceed  and  to 
incur  unnecessary  expence ;  It 
will  stop  without  waiting  for  an 
injunction :  but  if  the  point  be 
at  all  doubtful  the  Uourt  is 
bound  to  proceed ;  for  to  refuse 
the  exercise  of  a  jurisdiction 
which  is  competent  to  entertain 
the  suit,  and  to  which  a  party 
applies,  is  a  ''  sort  of  demal  of 
justice."    Grigmon  v.  Grignion, 

636 

3.  Causes  of  subtraction  of  le- 
gacy are  undoubtedly  of  the 
cognisance  of  the  Arches  Court. 
The  executor  receives  his  au- 
thority from  the  ecclesiastical 
jurisdiction ;  a  part  of  his  func- 
tions (which  he  is  expressly 
sworn  to  perform)  is  to  pay  the 
legacies;  if  he  omits  to  dis- 
charge ibiB  duty,  the  jurisdic- 
tion from  which  his  authority 
emanates  may  compel  him  to 
proceed.  Ibid. 
In  these  cases  Courts  of  Eijuity 
exercise  a  concurrent  juriadic- 
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LEGACY. 


LETTER  TESTAMENTARY. 


tion  upon  the  principle  that  all 
executors  are  in  the  nature  of 
trustees.  If  there  is  an  un- 
finished trust,  or  if  the  interest 
of  third  parties  is  to  be  pro- 
tected, Courts  of  Equity  hare 
not  merely  a  concurrent,  but  an 
exclusive  jurisdiction.  Grignion 
V.  Grigmon.  Page  636-7 

4.  The  will  of  a  party  who  died 
in  Scotland^  and  all  whose  pro- 
perty, within  the  province  of 
Canterbury,  was  in  the  diocese 
of  London  (some  of  it  in  the 
Amds)  having  been  proved  in 
the  Consistory  Court  of  London, 
and  the  Deputy  Registrar  of 
that  Court  having  appeared 
under  protest  to  a  monition  to 
transmit  such  will,  the  Prero- 
gative Court  will  not  overrule 
die  protest,  holding  a  preroga- 
tive probate  unnecessaiy,  as 
the  Archbishop  and  Bishop 
of  London  have  by  practice  a 
concurrent  jurisdiction  in  such 
cases :  It  wiU,  however,  in  aid 
of  justice,  grant  an  additional 
probate,  if  required,  limited  to 
the  property  in  the  funds. 
Scarik  v.  the  Bishop  of  London, 
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LACHES. 

See  Conduct  of  Party.  Cri- 
minal Suit,  1. 

LAPSE  OF  TIME. 
See  Bar.    Calling  in  Admi- 

NISTBATION,  3.  CONDONA- 
TION. Cruelty,  9.  Lega- 
tee, 1. 

LEGACY. 

See  Attesting  Witness,  1. 
Feme    Covert,    1.     Juris-  I 


diction,  3.  Re-productioh 
OF  Witness.  Subtraction 
of  Legacy. 

LEGATEE. 

See  Administration  cum  Tes- 
tament© annexo.  Call- 
ing in  Administration,  I, 
2.  Costs  (Full)  Givem. 
Executor,  2,  6.  Repro- 
duction of  Witness. 

1.  A  l^atee  under  a  former  will 
who,  after  long  acquiescence, 
calls  in  probate  o(  and  contests 
a  Inter  will,  (setting  up  a  case 
of  incaipacYty  and  undue  influ- 
ence virnich  is  disproved),  will 
be  condemned  in  costs  from  the 
time  of  giving  in  die  allegation. 
Green  v.  Proctor  and  riewey. 

Page  ^7 

2.  A  legatee  performing  the  duty 
of  an  executor  in  proving  a  pa- 
per is  entitled  to  his  costs  out 
of  the  estate.  Wiltiams  v. 
Goude  and  Bennet.  610 

LEGATEE  FOR  LIFE. 

See  Revocation  of  Adminis- 
tration. 

LETTER,  TESTAMENTARY. 

See  Informal  Paper,  2. 

The  deceased  having,  between 
instructions  for,  and  the  execu- 
tion of,  his  will,  delivered  to 
his  solicitor  a  letter  of  testa- 
mentary import  to  be  put  with 
his  will,  probate  thereof  decreed 
as,  together  with  the  formal 
instrument,  containing  the  last 
will  of  the  deceased,    re  Dwm. 

488 


MEMOKANPUM. 


it 


NOVITER  pertebtta/*    827 


LETTERS  OF  REQUEST. 
See  Prohibition.    Proxy. 

LUNACY. 

On  r«3unciatioii  of  h  co-executor 
the  Court  will  not  grant  ad- 
ministration with  the  will  an- 
nexed (without  justifying  se- 
curities) to  the  daughter,  the 
residuary  legatee,  during  the 
lunacy  of  3ie  mother  —  the 
other  executor,    re  Hardstone. 

Fage  487 

MARRIAGE. 

•Sre  Fsi^E  Covert.  Husband 
AND  Wife.  Nullity  of 
Marriage^    Will,  3. 

To  render  a  marriage  contract 
yalidy  the  consent  of  a  free  and 
rational  agent  is  an  essential 
ingredient.  PortsmouiAy.  Ports- 
mouth. 372 

MARRIAGE  AND  BIRTH  OF 

ISSUE, 

See  Will,  3. 

MEMORANDUM, 
See  Paper  Tbstambntart. 

Where  minors  are  concerned,  pro- 
bate, in  coaunon  form^  cannot 
be  granted  of  a  mere  piemoran- 
dum  of  doubtful  construction 
on  affidavits  showing  that  the 
deceased  intended  to  increase 
the  benefit  to  certain  legatees 
under  a  formal  will,  ana  was 

Srevented  by  death  from  giving 
is  solicitor  instructions  to  that 
effect    re  GMs.  376 


MERCHANT  SEAMAN. 

See  Nuncupative  Will. 

MINOR. 
See  Administration  durante 

MINORITATE^   FoREIGN  LaW, 

1.     Guardian.    Memoran- 
dum. Un£xecut£dPaper,2. 

MONITION. 

See  Administrator  penden- 
te LITE,  4.  Jurisdiction,  4. 
Practice,  3. 


IS 


When    no    sufficient 

shown  for  neglecting  to  com- 
ply with  a  monition  personally 
served,  a  party  may  at  once  be 
pronounced  contumacious ;  but 
aUter,  for  a  mere  informality,  if 
he  has  virtually  obeyed,  or  is 
ready  to  obey,  .the  monition. 
Hwnerton  v,  HamerUm. 

Page  23 

NEXT  OF  KIN. 

5«e  Administration,  2*  Bona 
NoTABiLiA.  Costs  (full) 
GIVEN.  Decree  to  see 
Proceedings.  Dismissal 
OF  Party,    Executor,  2- 

NEXT  OF  KIN  OF  WIFE. 
See  Administration  de  bonis 

NON,  1. 

•*  NOVITER  PERVENTA." 

See  CALLING  IN  Administra- 
tion, 2.  Exhibits.  Res- 
cinding Conclusion. 

Also  Kirkcudbright  v.  Ktrkcud- 
bright,  329,  notis. 

3  I 


828    NULLITY  OF  MARRIAGE. 


PAPER  TESTAMENTARY. 


Facts  of  adultery  newly  come  to 
the  kDOwledee  of  t^e  party 
may  be  pleaded  after  publica- 
tion; but  such  pleas  must  be 
strictly  watched.   Webbv.  Webb. 

PageZ49 

NULLITY  OF  MARRIAGE. 

ScelMPOTENCY. 

1 .  A  marriage  de  facto  solemnized^ 
under  circumstances  of  clan- 
destinity  inferring  fraud  and 
circumvention^  between  a  per- 
son of  weak  and  deranged  mind 
and  the  daughter  of  his  trustee 
and  solicitor  (who  had  great  in- 
fluence over  him  and  by  whom 
he  was  clearly  considered  and 
treated  as  of  unsound  mind) 
pronounced  null  and  void ;  and 
the  pretended  wife  condemned 
in  costs.  Portsmouth  v.  Ports- 
mouth.  355 

2.  When  a  fact  of  marriage  has 
been  regularly  solemnized  the 

E resumption  is  in  its  favour; 
ut  it  must  be  solemnized  be- 
tween persons  competent  to 
contract  that  engagements  the 
very  essence  of  which  is  con- 
sent; and  without  soundness 
of  mind  there  can  be  no  legal 
consent —  none  binding  in  law. 
im.  369 

3.  In  a  suit  of  nullity  of  marriage 
by  reason  of  the  impotency  of 
the  man,  a  certificate  (twelve 
years  after  marriage)  that  the 
woman  was  virso  intacta  and 
apta  viro  coupled  with  two 
several  confessions  by  the  man 
of  his  incapacity  to  two  medi- 
cal witnesses,  and  with  proof 
that  the  woman's  health  had 


suffered,  (though  the  man  had 
not  given  in  his  answers ;  had 
removed  into  France;  and  re- 
fused to  undergo  surgical  exa- 
mination) held  sufficient  Pol- 
lard, falsely  called  W^hourM, 
V.  Wy bourn.  Pagt  725 

NUNCUPATIVE  WILL. 

Sec  Frauds,  Statute  of.  Re- 
vocation   OF    Will,    pke- 

SUMED  conditional. 

The  Court  will  grant  administra- 
tion with  a  nuncupative  will 
annexed,  as  contained  in  an 
affidavit  of  three  witnesses, 
holding  that  29  Car.  It.  c.  3. 
S.23.  applies  to  merchant  sea- 
men.  Morrell  v.  MorrelL      61 

ORDERS  OF  COURT. 

See  p.  3.,  AND  NOTE  (a).    Also 
Appendix,  A. 

"  OUTLINE  OF  WILL," 
See  Informal  Paper,  3. 

PAPER  TESTAMENTARY. 

See  Affections  of  Testatoi. 
Affidavit.Willcontainid 
IN.  Alteration  in  Wiu. 
Attestation  Clause.  Cak- 
CELLATioN.  Capacity. Costs 
out  of  Estate.  Handwrit- 
ing, 1.  Imperfect  Papek. 
Informal  Paper.  Insani- 
ty, 1.  Instructions.  In- 
tention. Letter  Testa- 
mentary. Memorandum. 
"  Outline  op  Will.'*  Paeoi 
Evidence,  2.  Pencil  Al- 
terations. Pencil,  Docu- 
ment IN. 


PENCIL  ALTERATIONS. 


P£W. 
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Proof,  2,  4.  Revival  of 
Will,  Spoliation.  Suicide. 
Unexecuted  Paper.  Un- 
finished Paper.     Will. 

PAROL  EVIDENCE. 
See  Revival  of  Will. 

1 .  In  a  Court  of  Probate  an  am- 
bi^ity,  on  the  face  of  a  paper, 
as  to  thejactum  lets  in  parol 
evidence.     Draper  v.  Hitch. 

Page  677  (a) 

2.  In  order  to  the  admission  of 

Jarol  evidence,  in  a  Court  of 
^robate,  to  explain  an  am- 
biguity upon  tne  factum  of 
an  instrument,  the  ambiguity 
must  be  on  the  face  of  the 
paper,  and  the  facts  to  be  pro- 
ved must  completely  remove 
that  ambiguity.    Ibid.         678 

PAUPER. 

A  party  may  commence  a  suit  in 
.    Jorma  pauperis,  re  Jones.       81 

PECULIARS,  COURT  OF. 

See  Magnay  v.  the  Rector  of  St. 
Michael,  8^c.  p.  48,  noiis. 

PENCIL  ALTERATIONS. 

5«£  Cancellation.  Presump- 
tion. 


1.  When  pencil  alterations  are 
inferred  to  be  deliberative,  pro- 
bate, in  common  form,  will  be. 
granted  of  the  paper  without 
such  alterations ;  the  only  party 
materially  injured  by  sucn 
grant  having  executed  a  proxy 
of  consent,     re  Howe.        212 

2.  The  prima  facie   presumption 


is,  that  pencil  alterations  are 
deliberative,  and  those  in  ink 
final;  when  they  are  of  both 
kinds  in  the  same  instrument 
the  presumption  is  strengthen- 
ed.    Hawkes  v.  Hawkes. 

Page  321 

3.  The  presumption  of  law,  that 
I>encil  alterations  are  deliberar 
tive,  may  be  strengthened  by 
circumstances,  —  such  as,  that 
the  paoer  was,  originally,  care- 
fully drawn  up,  and  that  it 
shows  the  deceased  to  have 
been  a  verjr  precise  man ;  while 
the  alterations  are  incomplete 
and  inaccurate,  rendering  the 
sense  imperfect  and  the  mean- 
ing doubtful.  Edwards  v.  -4  s/- 
&y  and  others.  490 

PENCIL,  DOCUMENT  IN. 

Probate  may  be  ^nted,  in  com- 
mon form,  of  a  will  written 
entirely  in  pencil  by  the  de- 
ceased, who,  a  few  days  before 
death,  declared  she  wished  it 
to  operate,  unless  altered,  re 
Dyer.  219 

PEW. 

1.  In  a  libel  for  perturbation  of 
seat,  a  title  must  not  be  pleaded 
as  founded  on  purchase,  sale, 
letting,  or  bequest,  all  which 
are  illegal  and  void.  The  suit 
may  rest  on  a  possessory  title, 
and  acquiescence  of  former 
churchwardens,  and  on  the  fit- 
ness of  the  party — from  the 
number  of  family,  amount  of 
property,  8cc.  W^ilUt  v.  Moit 
ana  Frencfi.  28 

3i2 
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PLEADING. 


2.  PewB  in  a  church  belong  to  | 
the  parish  for  the  nse  of  the  in- 
habitants, and  cannot  be  sold, 
nor  let,  without  a  special  act  of 
parliament.  Wyllie  v.  Mott  and 
French.  Page  29 

3.  Churchwardens  must  exercise 
a  just  discretion  in  the  allot- 
ment of  pewSy  subject  to  the 
correction  of  the  ordinary. 
Ibid.  33 

4.  The  occupier  of  a  pew,  ceasing 
to  be  an  innabitant  of  the  parish, 
cannot  let  the  pew  with,  and 
thus  annex  it  to  his  house,  but 
it  reverts  to  the  disposal  of  the 
churchwardens.     Ibid.  34 

6.  A  pew  can  only  be  appropriat- 
ed to  a  house  by  faculty  or  by 
prescription,     ibid.  39 

6.  In  a  suit  for  perturbation  of 
seat,  if  it  appears  that  the 
churchwardens  have  acted  pro- 
perly in  displacing  the  plaintiff, 
the  Court  will  dismiss  them  ; 
but  will  not  proceed  to  confirm 
the  possession  of  the  person 
seated  by  them,  as  it  does  not 
form  part  of  the  question  before 
the  Court,  and  may  be  injurious 
to  the  parish  by  taking  the  pew 
more  out  of  the  power  of  the 
churchwardens.    Ibid.  41 

PLEADING. 

See  Accusation  of  Adultery. 
Brawling,  1.  4.  Condona- 
tion, 4.  13.  Criminal  Suit, 
2.  Cruelty,  4. 7.  Dismissal 
OP  Party.  Pew,  1.  Vari- 
ance.   Verdict. 

1.  In  a  cause  of  divorce,  articles 
to  account  for  the  husband's 
delay  in  instituting  the  suit  are 
admissible,  but  heed  not  be  ex- 
amined to,  unless  tiie  defence 


renders  j|t  necessarj*  to  in^tifj 
his  conduct  Jbdionbon  v. 
Richardson.  Poge  6 

2.  In  a  suit  for  divorce  hy  reason 
of  the  wife's  adultery,  it  is  ir- 
relevant to  plead  in  the  libel, 
that  ''  she  had  been  extrava;- 
gant,  had  entered  into  a  dissi- 
pated mode  of  living,  and  in* 
curred  debts  to  a  considerable 
amount"     Ibid.  7.  10 

3.  A  party  bein^  before  the  court 
in  a  suit  for  divorce  by  reason 
of  cruelty,  acts  of  adultery  sub- 
sequent to  the  citation  may  be 
pl^ded.  Barrett  V.  Barrett.,  22 

4.  Deeds  should  not  be  annexed 
to  an  allegation,  but  be 
ed  in  the  r^stry,  and  the 
terial  parts  only  recited  in  the 
plea.    Mynn  v.  Robituofu      69 

6.  W  here  the  widow,  in  opposi- 
tion to  a  will,  sets  up  haDitual 
intoxication,  weakened  capacity 
and  custody,  she  may  also  plead 
insane  dislike  on  the  part  of  her 
husband,  to  account  for  their 
living  apart,  though  the  delu- 
sion may  not  be  sufficient  po- 
se to  invalidate  the  will.  Kuy 
V.  Cowcher.  75 

6.  Where  fraud  is  charged,  the 
Court  allows  a  greater  latitude 
of  pleading  than  in  ordinary 
cases;  but,  even  then,  remote 
facts  must  not  be  as  miautely 
stated  as  those  which  bear  di- 
rectly, on  the  point  at  issue. 
Marsh  v.  Tyrreu  and  Harding. 

133 

7.  The  Court  will  not,  at  once,  re- 
ject an  aU^ation  propounding 

a  will  which  '*  sounds  to  fdly,"* 
when  facts  are  pleaded  shiyw- 
ing  that  the  deceased,  np  to  ins 
death,  conducted  himself  m  tkt 


PI^KADIHG. 
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wdioary  concems  of  life  as  a  | 
sane  man.      Arbery  y.  Ashe. 

Page  214 

8.  Where  the  husband's  adultery 
is  to  be  proved  by  pregnancy 
and  acknowledgment  of  chil- 
dren, it  is  not  necessary  to 
plead  particular  acts.  Durant 
V.  Durante  746 

9.  The  wife's  knowledge  and  for- 
giveness of  adultery  is  matter 
of  defence,  and  to  be  nroved. 
Popkin  V.  Pcpkin.        767  notis 

10.  A  libel,  pleading  specific  acts 
of  adultei^  and  cruelty,  can 
only  be  rejected  in  toto  on  one 
of  two  grounds :  1st,  that  the 
plea  on  the  face  of  it  shows  a 
case  impossible  of  proof;  2nd» 
that  it  evidently  appears  from 
the  facts  pleaded  tnat  the  par- 
ty complaming  has  barred  ner- 
aelf.      Popkin  v.  Popkin. 

766  noti$ 
J 1.  In  a  suit  for  divorce  by  reason 
of  the  husband's  adultery  and 
cruelty,  the  Court  will  not  in- 
quire into  his  depriving  the 
wife  of  her  separate  property ; 
alUer  as  to  her  paraphemaba. 
D'AguUar  v.  D'Aguuar. 

776  notis 
12*  Minute  acts  should  not  be 

pleaded,  but  properly  come  out 
in  evidence.    Ibid.      IIQ  notis 

13.  Where  the  charge  is  of  keep- 
ing certain  specified  houses  to 
which  the  husband  took  divers 
loose  women,  specification  of 
place  is  sufficient  without  spe- 
cification of  time.      Ibid. 

777  notis 

14.  A  long  adulterous  intercourse 
and  cohabitation,thebirthpaaain- 
tenaoce,  and  acknowledgment 
of  a  child,  are   pleadable,  if 


there  is  nothing  that  necessa- 
rily afiects  the  wife  with  the 
knowledge  thereof.  D'AguHar 
V.  EyAguUar.  Pagelll  notis 
16.  If  the  Mosaic  law  as  at  pre- 
sent received  allows  concubines, 
such  a  privilege  could  not  be 
noticed  without  being  specially 
pleaded.     QMitre,   whether    it 

could  be  noticed  at  all  in  the 

» 

courts  of  this  country.    Ibid. 

785 

POWER. 
See  Femb  Covekt. 

POWER  OF  ATTORNEY. 

See  Administration  limited. 
Attorney.    Proxy. 

PRACTICE. 

See  Abatement  of  Suit.  Ad- 
ministration {passim).  Ali- 
mony, 1.  4,  Alteration  in 
Will.  Answers.  Bona  No- 
TABiLiA.  Citation.  Costs 
(passim.)  Decree  to  see 
Proceedings.  Feme  Co- 
vert, 1.  3.  Forum  Domi- 
cilii. Interrogatories. 
Monition.  "  Noviter  per- 
venta."  Pauper.  Plead- 
ing, 1.3.4.  Re-production 
of  Witness.  Rescinding 
Conclusion.  Residuary 
Legatee.  Security  for 
Costs.  Term  probatory. 
Variation  in  Grant  from 
Decree.    Witness. 

1.  If  due  diligence  has  been  used, 
the  Court  will  grant  an  exten- 
sion of  the  term  probatory,  in 
order  that  material  witnesses 
may  be  examined*  Portwnout^ 
V.  Portsmoutii  ^ 
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PllACTIGE. 


PRESUMPTION 


2.  On  appeal  in  a  criminal  suit,  an 
extension  of  the  term  probatory 
being  prayed  by  the  promoter, 
a  delay  of  nine  months  without 
making  substantial  progress  in 
the  cause  or  examining  a  single 
witness,  (after  the  suit  has  been 
already  depending  in  the  court 
of  appeal  two  years,)  is  a  suffi- 
cient ground  to  dismiss  the  de- 
fendant, and  condemn  the  pro- 
moter in  payment  of  a  sum 
nomine  expensarum,  Jenkins  v. 
Barrett.  Page  12 

3.  On  affidavit,  that  an  attesting 
witness  has  been  diligently 
sought  and  cannot  be  found,  an 
executor  may  pray  publication ; 
but  the  other  paity  has  a  right 
to  a  monition  against  the  witness 
to  attend  for  cross  examination, 
if  they  can  discover  him. 
Mynn  v.  Robinson.  68 

4.  Tne  Court  having  decided  that 
a  legatee,  in  a  separate  paper, 
is  not  executrix  according  to  the 
tenor,  she  cannot  oppose  the 
validity  of  a  former  will  if  the 
executor  of  that  will  is  ready  to 
take  probate  of  the  paper  by 
which  she  is  benefited,  and  if  she 
is  paid  the  full  bequest  and  her 
costs.    HU/amv.  Walker.       71 

5.  An  original  will,  disposing  of 
real  esUite  in  Scotland,  may 
(certain  conditions  being  com- 
plied with)  be  delivered  out  of 
the  registry  in  order  to  be  prov- 
ed and  recorded  at  Edinburgh. 
re  Russell.  91 

6.  A  sentence  of  the  Prerogative 
Court,  pronouncing  against  a 
will  and  decreeing  administra- 
tion to  the  daughter,  having 
been  affirmed  by  the  Court  of 
Delegates,  and  the  cause  remit- 


ted ;  the  Court  will  not  aOow 
the  execution  of  the  seotence 
to  be  delayed,  by  a  prayer  for 
an  answer  to  the  interest  of  the 
widow  who  had  been  cognizant 
of,  though  not  cited  to  see,  pro- 
ceedings, nor  by  a  caveat 
Dew  v.  Clark.  Page  311 

7.  Administration  being  granted 
to  a  person  out  of  his  majesty's 
dommions,  the  sureties  m  die 
bond  should  be  resident  within 
the  kingdom,    re  (yByme,  316 

8.  The  executors  having  died  in 
the  deceased's  lifetime,  a  joint 
limited  administiation.with  the 
will  of  a  married  woman  under  a 
power  annexed,  granted  to  five 
residuary  legatees,  to  whom  a 
similar  ^rant  had  been  made  at 
York  (the  forum  domicilii),  and 
who  were  all  parties  to  a  snit  in 
Chancery,    re  Blakelock      682 

9.  Where  affidavits  contain  irre- 
levant matter,  the  Court  wiU 
not  allow  them  to  be  read,  bnt 
what  is  relevant  may  be  taken 
as    read.      Peddle  v.   JEvtnu. 

689  notis 

10.  The  Court  will  not  hear,  oo 
an  exparte  motion  and  on  affi- 
davits, a  case  where  offences 
are  charged  and  punishmeDt 
prayed.    Ibid.  690 

PREROGATIVE   COURT. 
See  Forum  Domicilii.    Juris- 
diction. 

PRESUMPTION. 
See  Attorney  and  Clibnt, 
3.  Calling  in  Administra- 
tion, 2.  Cohabitation^  2. 
Compcnsatio  Criminum,  1. 
Condonation.  Conductof 
Party,2.  Informal  Paper, 
3.  Nullity  of  Marriage, 2. 


PROFITS    OF    BUSINESS. 


PROOF. 
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Proof,  3.  Pencil  Altera- 
tions, 2. 3.  Revival,  2.  Un- 
fini8BEoPaper,2.  Will,3. 

PROBATE. 

r 

See  Paper  Testamentary. 

PROBATE     IN    COMMON 
FORM. 

By  granting  probate,  in  common 
form  on  affidavits,  the  Court 
does  not  preclude  any  one  in- 
terested in  the  property  from 
contesting  the  paper  at  a  future 
period,     re  Dj/er.       Page  220 

PROBATE,  COURT  OF. 
SeeFonvM  Domicilii. 

PROCEEDINGS. 

See  Appearance.  Irregula- 
rity IN  Proceedings.  1. 
Proxy. 

PROCESS. 

See  Decree  to  see  Proceed- 
ings. Decree  with  Intima- 
tion.   Monition. 

PROCESS,  IRREGULARITY 

IN. 

See  Reece  v.  Strafford.  348 

PROCTOR. 

See  Abatement  of  Suit. 
Costs.  Irregularity  in 
Proceedings,  1.     Proxy. 

When  a  party  re^arly  complains 
of  gross  extortion  by  his  Proc- 
tor, the  Court  may  punish  the 
Proctor  by  suspension  or  other- 
wise.     Peddk  V.    Evans. 

687  and  in  notis. 

PROFITS  OF  BUSINESS. 
See  Inventory,  3. 


PROHIBITION. 

See  Criminal  Suit,  3.      Ju- 
risdiction, 2. 

A  prohibition  refused  on  tlie 
ground  that  a  suit  for  brawling 
can  be  entertained  by  letters  of 
request.    Jenkins  r.  Barrett. 

Page  15  notis. 

PROOF. 

See  Attesting  Witness,  2. 
Attorney  and  Client. 
Capacity,  1.  2.  Condo- 
nation, 1.  13.  Evidence. 
Handwriting.  Insanity, 2, 
Pleading,  8,  9,  10,  12.    Qui 

SE  SCRIPSIT  HiSREDEM,  1. 

1.  If  adultery  continued  for  many 
years,  attended  with  preg- 
nancy, and  birth  of  a  child 
during  the  husband's  absence 
from  Grreat  Britain^  be  pleaded, 
it  is  useless  to  prove  more  than 
a  few  facts — such  as  the  birth 
of  a  child,  identity,  and  non- 
access.  Bichardson  v.  Richard- 
son. 6 

2.  Handwriting  and  finding  are 
sufficient  to  support  a  codicil 
confirming  a  le^cy  under  a 
will,  which  codicil  came  out  of 
the  custody  of,  and  was  pro- 
pounded by,  the  person  solely 
oenefited  under  it,  who  had 
been  sworn  executor  of  the  will 
and  one  codicil  four  months  be- 
fore producing  this  paper,  and 
the  imlidity  of  whose  legacy 
under  the  will  was,  at  the  time, 
a  question  depending  in  the 
Court  of  Chancery.  Constubk 
y.  Steibel  and  Emanuel.  66 

3.  In  a  criminaV^^^^  ^^  inceai  in- 
stituted Uudct  citcumstancea  in- 
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pRoxr, 
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dicatiye  of  yindietiTe  feefings, 
sleeping  in  the  same  room,  (con- 
duct which  the  parties  proceeded 
against  had  beenaliowed,  with- 
out objection  or  complaint,  to 
continue  for  thirteen  years) 
though  attended  by  other  facts 
inducing  a  strong  presumption 
of  guilty  is  not  sumcient  proof 
of  tne  offence ;  and  the  Cfourt, 
unless  most  strin^nt  and  con- 
clusiye  evidence  be  produced, 
will  dismiss  the  parties,  but 
give  no  costs.  Griffiths  y.  Reed 
and  Harris,  Poge  196 

4.  A  will,  completely  the  reverse 
of  repeated  testamentary  acts 
firmly  adhered  to  for  several 
years,  requires  clear  proof  of 
capacity  and  execution.  Dodsp 
y.  Meech.  618 

PROTEST  OVERRULED. 
See  Grignion  v.  Gr^ion.        647 

PROTEST  SUSTAINED. 

See  Calling  tn  Administra- 
tion.  Also  Scarth  v.  Bishop  of 


London. 


641 


PROXY. 

See  Appearance.  FEMts  Co- 
VERT,3.  Guardian.  Irregu- 
larity in  Proceedings,  1. 

A  proxy,  from  a  husband  in  India 
to  institute  proceedings,  in  the 
Court  of  Exeter,  against  his 
wife  for  adultery;  held,  the 
wife  having  changed  her  resi- 
dence before  the  commence- 
ment of  the  suit  into  another 
diocese^  that  the  Court  of 
Arches  may  proceed  under  let- 
ters of  vequest  from  that  latter  | 


diocese  without  a  new  proxy 
from  the  busbtod.  Hame9  t. 
Hawkes.  Page  194 


«  QUI  SE  SCRIPSIT  HJERE- 
DEM." 

See   Attorney    and    Client, 
Capacity,3.  Instructions,2. 

1.  By  the  civil  law  if  a  peraon 
wrote  a  will  in  his  own  favoar 
the  instrument  was  void.  That 
rule  has  not  been  adopted  in  it» 
fuU  extent  hy  the  law  oT  Eog'- 
land,  which  oniy  Vio\dA  that 
such  conduct  creates  a  presomp* 
tion  against  the  act,  and  ren- 
ders necessary  very  clear  pro<rf' 
of  volition  and  capacity ;  and 
for  obvious  reasons :  the  testa- 
tor reposes  confidence  in  his  at- 
torney, and  is  less  on  his  guard 
against  imposition;  while  the 
attorney  from  skill  and  know- 
ledge is  mote  likely  to  be  sno- 
oessful  in  such  a  contrivance, 
and  has  more  influence  so 
as  to  obtain  a  blind  acqui- 
escence. Ingram  v.  Wfait,  a91 

2.  Qui  se  scripsit  haredem  renden 
a  will  void  under  the  civil  law, 
though  it  is  not  so  by  the  law 
of  England.  Per  Dr.  Calvert, 
in  Midileton  v.  Forbes.         397 


RECRIMINATION. 
See  CoMPBNsATio  Criminvm. 

RE-EXAMINATION. 

After  publication,  the  Court  will 
not  allow  witnesses  to  be  re- 
examined in  the  <xdinary  mode. 


**  B£S  IlTTSBAI/lOft  acta;'* 
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on  a  soegestion  that  the  exa- 
miner uom  a  miBconstraclion 
of  the  plea  has  improperly  re- 
jected evidence :  but,  if  essen- 
tial to  justice.  It  may  direct  a 
vivA  voce  re-examination  in  open 
Court.    Ingram  r.  Wyatt. 

PflgelOO 

RELEASE. 

See  Kb-peoduction  of  Wit- 
ness. 

REMISSION  OF  CAUSE. 
See  PBACTtcEy  6. 

RENTJirCIATION  OF  ADMI- 
NISTRATION. 

See  Calling  in  Administra- 
tion, 3. 

RENUNCIATION    OF   EXE- 
CUTOR, 

FoKM  OF — IN  Person,  or  by 

Proxy. 

See  Waiiams  y.  Gtmde  Sf  Bennei. 
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REPRODUCTION   OF   WIT- 
NESS. 

A  legatee  (whose  le^y  had  been 
paid  to  him)  havins  been  exa- 
mined without  releasing,  al- 
lowed to  be  re-produced  on  his 
and  the  executor's  giving  mu- 
tual releases,  and  on  the  latter 
depositing  in  the  registry,  to 
abide  the  issue  of  the  cause,  a 
sum  sufficient  to  cover  the  le- 
gacy. Cooper  V.  Derrienmc  482 

^'  RES  INTER  ALIOS  ACTA." 
**  Res  inter  alios  acta'*  is  not  an 


objection  applying  to  the  intro- 
duction of  a  verdict  in  a  prose- 
cution by  the  party  against 
whom  the  verdict  is  pleaded. 
Bray  V.  Bray.  Page  167 

RESCINDING  CONCLUSION. 

See  Answers.    Conclusion  op 
Cause.    Exhibits. 

The  Court  before  granting  a 
prayer  to  recind  the  conclusion, 
in  order  to  the  admission  of  an 
alle^tion,  requires  an  affidavit 
setting  forth  facts,  material  as 
well  as  "  noTiter  perventa  :  *' 
and  It  generally  also  requires 
that  the  allq^tion,  pl^uiing 
those  facts,  shall  be  tendered  at 
the  time  of  making  the  prayer. 
SmUh  V.  Blake.  88 

RESIDUARY  LEGATEE. 

Notwithstanding  the  statutes  re- 
quire that  administration  shall 
be  granted  to  the  next  of  kin, 
a  residuary  legatee  has  been 
decided,  and  is  always  consi- 
dered to  have  a  prior  title  to  an 
administration  cum  testamento 
annexo.    re  Gill.  342 

See  also  Reeoe  v.  Stafford.        347 

REVIVALOFFORMERWILL. 

1.  The  destruction  of  a  latter  wiU 
revives  a  former  will  nearly  of 
the  same  import,  the  motive  on 
which  the  variation  was  made 
having  ceased  to  operate ;  and 
reconciliation  to,  and  declara- 
tions in  favour  of,  the  universal 
legatee  under  the  former  will, 
just  previous  to  death,  being 
shown :  such  revival  being  at 
ways  a  question  of  intention. 
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SMITING. 
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and  admitting  the  introduction 
of  parol  evidence.  Kirkcud- 
brignt  y,  Kirkcudbright. 

Page  326 
2.  It  is  not  settled,  whether  the 
principle  of  law  is  that,  on  the 
revocation  of  a  latter  will,  a 
former  will  is  presumed  to  re- 
vive or  not.     Jbid.  327 

REVIVAL  OF  ADULTERY  ;— 
OF  CRUELTY. 

See  Condonation. 

REVIEW,  COMMISSION  OF, 

Application  for  refused.  See 
Rich  V.  Mouchett  and  Ishenoood. 

318  notis. 

REVOCATION     OF    ADMI- 
NISTRATION. 

A  legatee  for  life  of  certain  pro- 
perty having  assigned  over  his 
interest  to  the  substituted  lega- 
tees, an  administration  with  a 
will  annexed,  limited  to  that 
interest  and  granted  to  the  le- 
gatee for  life,  may  be  revoked, 
and  a  new  administration  li- 
mited to  that  property  decreed 
to  the  substituted  legatees  then 
possessed  of  the  sole  entire  in- 
terest therein,    re  Ferrier.  241 

REVOCATION  OF  PROBATE. 

See  Administration  de  bonis 
non,  1.     Feme  Covert.    2. 

REVOCATION  OF  WILL, 
PRESUMED  CONDITIONAL. 

5ee  Will,  3. 

The  deceased,  supposing  his  will. 


^  appointing  his  wife  sole  execu- 
trix and  universal  legatee  for 
life,  to  be  lost,  made  in  Pern 
a  nuncupative  will  (not  in  con- 
formity with  the  statute  oi 
Frauds)  with  a  general  revoca- 
tory clause,  and  appointing 
two  executors  and  his  wife 
universal  legatee  absolutely : 
the  executors  renounced,  and 
she  took  probate  of  that  will 
in  Peru.  The  former  will 
being  found  (of  which  fact  the 
testator  was  ignorant  at  the 
time  of  bis  death)  probate 
thereof,  at  tYie  prayer  of  the 
widow,  granted  to  her.  re 
Moresby.  Page  378 

SECURITY  FOR  COSTS. 

See  Administration  Bond. 
Feme  Covert.  See  Arbery 
V.  Ashe,  219. 

When  a  par^  is  out.  of  the  king- 
dom tne  Court  will  direct  him 
to  give  security  for  costs.  Hil- 
lam  V.  Waller.  72 

SEPARATION  i  mensa  et  thoro. 
See  Adultery.   Alimony,  3. 4. 

COMPENSATIO  CrIMINUM,  1. 

Condonation.  Cruelty,  1. 
3. 

SEPARATION,  DEED  OF. 

See  Bar.  Also  Richardson  v. 
Richardson,  9. 

*'  SMITING." 
See  Brawling,  1.  2. 


STATUTES. 
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-•  SOUNDING  TO  FOLLY." 
See  Pleading,  7. 

SPOLIATION. 

1.  When  a  testamentary  paper  is 
asserted  to  have  existed  since 
the  death  of  the  alleged  testa- 
trix, and  to  have  been  subse- 
quently destroyed,  these  alle- 
gations must  be  proved  by  the 
clearest  and  most  stringent 
evidence.     Huble  v.  Clark.  116 

2.  The  widow  having  after  the 
testator^s  death  caused  his  will 
to  be  destroyed,  probate  of  the 
draft  of  such  will  granted  ;  and 
the  widow  condemned  in  the 
whole  costs  of  the  suit.  Mar- 
tin V.  Laking  and  Oldham.  244 

3.  By  7  and  8  Geo.  4  c.29.  s.22. 
stealing,  or  the  fraudulent  de- 
struction or  concealment  of 
any  testamentary  instrument 
is  punishable  by  transportation 
for  seven  years,  fine  or  impri- 
sonment, or  both-     Ibid.    246. 

noti$. 

STATUTES. 

31Edw.3.  st.1.  cU.  pp.341. 
346.  21  Hen. 8.  c.6.  pp.312. 
341.  346.  23  Hen.  8.  c.  9. 
p.  635.  6and6Edw.6.  c.4. 
bp.  12.  16.  171.  173.  730.  22 
and  23  Car.  2.  c.  10.  p.  341. 
29  Car.  2.  c.3.  pp.61.  380. 
2  Geo.  2.  c.23.  explained  by 
12  Geo.  2.  c.  13,  made  perpe- 
tual by  30  Geo.  2.  C.19.  p.  684. 
26 Geo. 2.  c.6.  p.  68.  26 Geo. 2. 
c.  26.  p.  773.  n.  27Geo.3.c.44. 
p.  46.  63  Geo.  3.  c.  127 .  pp.  24. 
26.  173. 202.  1  Geo.  4.  c.  1 19. 
p.  6.  4  Geo.  4.  c. 76.  p.  773.  n. 
7  Geo.  4.  c.  67.  p.  6.  7  &8  Geo. 
4.  c.  29.  p.  246. 


STOCK,  TRANSFER  OF. 

See  Feme  Covert,  2.     Juris- 
diction, 4. 


SUBORNATION  OF  PER- 
JURY. 

See  Dismissal  of  Party. 

SUBSTITUTION  OF  EXECU- 
TOR. 

See  Executor,  appointment 

OF. 

A  testator  having  appointed  two 
executors,  and  provided  that, 
on  the  death  of  either  of  them, 
two  others  should  be  substitu- 
ted ;  on  the  death  of  the  ori- 
ginal executor  who  had  proved 
Uie  will  I  and  on  a  proxy  of  con- 
sent from  the  otner,  probate 
will  be  granted  to  one  of  the 
substituted  executors;  it  ap- 
pearing to  have  been  the  testa- 
tor*8  intentions  that  the  sub- 
stitution should  take  place  on 
the  death  of  either  of  the  ori- 
ginal executors,  whether  hap- 
pening in  the  testator's  lifetime 
or  afterwards,    re  Laghton.  235 

also  237  notis. 

SUBSTITUTED  LEGATEE. 

See  Revocation  of  Adminis- 
tration. 

SUBSTITUTION  IN  GRANT 
OF  ADMINISTRATION. 

See  Variation  in  Grant. 
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SUSPENSION. 


VN£X£CUTfiD    PAPER. 


SUBTRACTION  OF  LEGACY. 
See  Feme  Covebt»  1.    Jueis- 

DICTION»  3. 

A  sum  of  money  being  left  to  the 
executors,  in  trust  to  invest 
and  pay  the  interest  to  A.  for 
Vie,  and  after  A.'s  death  to  di- 
vide the  principal  among  his 
issue  on  their  respectiyely  at- 
taining the  age  of  twenty-one, 
with  benefit  of  survivorship  till 
that  age ;  A.  being  deaa,  his 
only  three  children  ms^ors,  and 
the  shares  of  two  of  them  paid 
over,  the  Court  will  proceea,  in 
a  suit  of  subtraction  of  leeacy 
against  the  executor,  to  enforce 
payment  of  the  third's  share, 
nolding  that  the  character  of 
trustee  is  at  an  end,  and  that 
of  executor  alone  subsisting. 
Grigmcn  v.  Grignton.  536 

SUICIDE. 

See  Instructions,  !•     Insa- 
nity, 1. 

If  there  is  no  evidence  of  the  de- 
ceased's insanity  at  the  time  of  or 
prior  to  instructions  for  his  will, 
the  commission  of  suicide,  three 
days  afterwards,  will  not  in- 
validate the  paper  by  raising 
an  inference  of  previous  de- 
rangement Burrows  v.  Bur- 
rows. 109 

SURROGATE. 

See   Irregularity    in    Pro- 
ceedings, 1. 

SUSPENSION. 

See  Brawling,  4.  Criminal 
Suit,  3.  Deprivation.  Proc- 
tor. 


TERM     PROBATORY,    EX- 
TENSION OF. 

See  Practice,  1,2. 

An  application  to  extend  the 
term  probatory  refused.  See 
p.  33.  notis. 

TESTAMENTARY  SCHE- 
DULE. 

See  Paper  Testamentary. 

Probate  will  not  be  mnted  to  a 
paper  never  ieen  by,  nor  read 
over,  but  only  exDlauoied,  to  the 
deceased  who  oied  suddenly 
before  he  saw  the  soUcitor; 
the  answers  of  the  executor 
(speaking  against  his  own  in- 
terest) being  the  only  evidence 
of  instructions  which  were  ver- 
bally conveyed  by  him  to  the 
solicitor;  especiallv  when  the 
intentions  of  the  deceased  ap- 
peared fluctuating,  and  when 
there  was  a  previous  paper,  in 
his  hand-wnting,  cleany  en- 
titled to  probate.  Maclae  if 
Ewing  V.  Reid.  67. 

TRUSTEE. 

See  Jurisdiction,  3.  Nullity 
OF  Marriage,  1.  Subtrac- 
tion OF  Leoacy. 

UNCERTAINTY    IN    BE- 
QUEST. 

iSee  Intention. 

UNEXECUTED  PAPER 
See  Paper  Testamentary. 

1.  Written  and  verbal  instruc- 
tions being  given  from  which 


UNFINISHED    PAPEft. 
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a  will  was  i^repared,  the  execu- 
tion of  which  was  prevented 
by  unforeeen  circumsl^nces  and 
by  death ;  the  Conrt,  the  widow 
consenting,  will  grant  probate 
of  the  win  so  prepared  (though 
nerer  seen  by,  nor  read  over  to 
the  deceased)  in  preference  to 
granting  administration,  with 
tne  instructions  annexed,  to  the 
widow :  the  deceased's  intention 
being  clearly  to  secure  the 
interests  of  his  children  by  the 
interposition  of  executors,  re 
Bat^ate.  67 

2.  The  Court  will  not  (on  affida- 
Tits  of  capacity  and  final  inten- 
tion and  on  consent)  decree  pro- 
bate in  c<Hnmon  form  of  a  paper 
written  from  dictation  of  the 
party  in  extremis,  and  eon- 
nised;  where  the  interest  of 
mtnors'lemd  of  an  infant  is  af- 
fected,   re  Ross.  47 1 

3.  An  engrossed  copy  of  a  will 
having  oeen  read  over  to,  and 
approved  by,  the  deceased  who 
intended  to  execute  it  shortly 
afterwards ;  but  was  prevented 
by  death:  probate  in  conunon 
form  granted  (with  consent  of 
the  only  person  interested  xmder 
an  intestacy)  of  one  of  the  ori- 
ginally engrossed  sheets,  and 
of  two  fairty  copied  sheets  sub- 

'  stituted  for,  and  (except  as  to 
some  clerical  errors  not  affect- 
ing the  disposition)  correspond- 
ing with  the  sheets  approived  by 
the  deceased,    re  Harvey. 

676 

4.  Execution  being  only  prevent- 
ed hy  death,  the  Court  will 
decree  probate  in  common  form 
on  a  proxy  of  consent  from  all 


in  esse  inteDeated ;  hmi  tliose  not 

in  esse  will  not  be  bound  by  the 
grant,    re  Taybrr.      P«^  641 

6.  The  Court  will  not  grant  pro- 
bate, in  common  form,  of  a 
paper  formally  drawn  up,  but 
unexecuted,  and  which  tne  de- 
ceased clearly  intended  to  alter; 
nor  of  a  subsequent  paper  in  the 
deceased's  hand-writmg,  but 
undated,  unsigned,  and  ap- 
parently unfinished ;  and  with 
nothing  to  ascertain  that  it  was 
written  shortly  before  the  death, 
or  that  it  embodied  the  final 
intentions  of  the  deceased ;  the 
deceased  being  an  illegitimate 
spinster,  and  the  Crown  op- 
posing tiie  grant,    re  Robmmm. 

643 

UNFINISHED  PAPER. 
See  Papbk  Testamentaby. 

1.  To  entitle  an  unfinished  paper 
to  proof,  it  is  necessary,  Ist,  to 
connect  it  most  clearlv  with  the 
deceasdl :  2dly,  to  show  fixed 
and  final  intention :  3dly*  com- 
pletion prevented.  Jameson  y. 
Cooke.  82 

2.  Papers,  on  the  face  of  them, 
unmiished,  with  no  circum- 
stances to  account  for  fiuch  their 
state,  are  presumed  to  be 
abandoned,  and  consequently 
are  not  entitled  to  probate. 
Cundaf  v.  MMey.  140 

3.  Extrinsic  evidence  is  necessary 
to  make  an  unfinishsd  paper 
operative;  nor  will  a  proxy  of 
consent  firom  all  entiUed  in  dis- 
tribution, or  otherwise,  justify 
die  Court  in  granting  probate 


840 


VARIANCE. 


VENERKAL   DISEASE. 


to  such  an  instrumenty  unless 
the  affidavits  set  forth  facts, 
whichy  if  proved  in  solemn 
form  of  lavTy  would  sustain  a 
disputed  paper,    re  HurrilL 

Page  262 

4.  A  paper  manifestly  unfinished 
and  imperfect  cannot  be  proved 
on  mere  affidavits  of  finding, 
hand-writing,  and  the  non-ex- 
istence of  any  other  testamen- 
tary paper,     re  Wenlock.     661 

6.  When  an  instrument  is  un- 
finished, its  state  must  be  ac- 
counted for,  either  by  showing 
completion  prevented  or  that 
the  deceasea,  abandoning  his 
intention  of  finishing  it,  meant 
it  to  operate  in  that  form  with- 
out any  further  act.  Woodv, 
Medley.  671 

6.  In  order  to  the  grant  of  pro- 
bate in  common  form  of  an  un- 
finished paper  there  must  be,  1  st, 
affidavits  stating  such  a  case  as 
if  proved  by  depositions  would 
establish  the  paper ;  and,  2dly^ 
consent  implied  or  express  from 
all  parties  mterested.  re  Tho- 
mas.  696 


USAGE, 
^ee  Jurisdiction,  1. 

VARIANCE. 

In  a  criminal  suit  it  is  not  a  fatal 
variance  thkt  the  defendant,  in 
the  citation,  was  designated 
**  Harris,"  and,  in  the  articles, 
"  Harris"  alias  *'  Harry." 
GriJ/iths  V.   Reed  and  Harris, 

196,  nods 


VARIATION      IN     GRANT 
FROM  DECREE. 

1.  The  Court  will  grant  adminis- 
tration with  the  will  annexed 
to  one  of  two  universal  l^tees, 
a  decree  with  intimation  Saving 
issued  in  the  name  of  the  other 
who  was  since  dead.  Law  v. 
Campbell.  Poge  55 

2.  Administration    de  bonis   nan 
with  a  will  annexed,  in  which 
was  no  executor,  granted  to  one 
of  two  legatees,  a  decree  with 
intimation    having    issued    in 
their  joint  names  ^gdnst  the 
residuary  legatee :  the  sureties 
justifying  in  the  amount  of  the 
surplus  beyond  the  interest  of 
the  one  legatee,  or  (on  a  proxy 
of  consent  from  the  other)  be- 
yond their  joint  interests ;  and 
an  affidavit  of  no  outstanding 
debts  being  made.     Pickering 
and  Pickering  v.   Pickering. 
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VAULT. 
See  Faculty. 

VENEREAL  DISEASE. 

1.  The  husband's  attempt,  when 
affected  with  the  venereal  dis- 
ease, to  force  his  wife  to  his  bed 
is  of  a  mixed  nature,  partly 
cruelty  and  partly  evidence  of 
adultery,  and  would  remove 
condonation  of  either.  Popkin 
v.  Paplwi.  767.  notis 

2.  Venereal  disease  long  after 
marriage  is  prim&fade  evidence 

•   of  adultery.  Ibid,  notii 


J 


WILL. 
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VERDICT. 

See  *  Res  inter  alios  acta.' 

In  a  suit  for  separation  by  reason 
of  cruelty  brought  by  flie  wife, 
an  acquittal  of  her  witnesses 
(for  a  conspiracy  in  counselling 
her  to  institute  this  suit)  upon 
an  indictment  laid  by  the  hus- 
bandy  and  his  evidence  thereon 
(in  which  he  admitted  and  re- 
peated certain  accusations  ori- 
ginally alleged  in  the  libel  as 
acts  of  cruelty)  may  be  pleaded 
as  a  continuation  and  admission, 
on  oath,  of  that  cruelty.  Bray 
▼.  Bray.  Pog^  163 

WIDOW. 
See  Administration,  1. 

WILL. 

See  Paper  Testamentary. 
Practice,  4.  6.  6.  Probate 
in    common    Form.    "  Qui 

SE    SCRIPSIT   HjEREDEM." 

1 .  If  no  suspicion  of  fraud  exists, 
a  will,  consistent  with  previ- 
ous affection  and  declarations, 
and  supported  by  recognitions 
and  circumstances  showing  vo- 
lition and  capacity,  is  valid, 
though  made  in  extremis^  and 
though  the  instructions  were 
conveyed  through  the  party 
benefited.      Rosi  v.  Chester. 

227 

2.  A  testator,  while  at  variance 
with  his  relations,  having  made 
a  will  in  favour  of  a  stranger  in 
blood,  being  afterwards  recon- 
ciled to  his  family  and  his  full 
capacity  down  to  his  death  be- 
ing admitted:  a  subsequent  will, 
—  in  favour  of  his  family — pro- 
duced shortly  after  his  d^ath 


from  the  custody  of  the  drawer, 
who  took  nothing  under  it,  nor 
was  acquainted  with  those  be- 
nefited by  it,  and  the  factum 
whereof,  though  occurring  in 
secret  and  in  a  strange  manner, 
was  proved  by  the  drawer  and 
two  unimpeached  witnesses  — 
pronounced  for;  and  the  executor 
of  the  former  will  condemned 
in  20/.  nomine  expensarum,  he 
having  directlv  alleged  the  se- 
cond will  to  be  a  forgery,  but 
succeeded  in  showing  the  draw- 
er to  be  of  doubtful  character. 
Youn^  V.  Brown.  Page  556 
3.  Mamage  and  birth  of  issue  is 
not  an  absolute  but  a  presump- 
tive revocation  of  a  prior  will ; 
the  law  presuming  an  intention 
to  revoke  arising  Irom  a  chanee 
of  condition  and  from  new  obli- 

Sations :  if  such  change  of  con- 
ition  and  such  new  obligations 
are  provided  for,  and  the  inten- 
tion to  revoke  cannot  be  pre- 
sumed, the  revocation  does  not 
take  place.  Therefore  a  will, 
in  favour  of  the  issue  of  a  for- 
mer marriage,  is  not  revoked  by 
a  subsequent  marriage  and  birtn 
of  issue,  such  mamage  and  is- 
sue having  been  provided  for  by 
settlement.      TiUbot  v.  Talbot. 

706 

WILL,    LOSS    AND    RECO- 
VERY OF. 

See    Revocation     presumed 

CONDITIONAL. 

WILL,  REFUSAL  TO    PRO- 
POUND. 

See  ^xEC\3Toii,  3. 
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WITNESS. 


WITNESS. 


<See  Attesting  Witness.    In- 

TBRBOOATOBIES.  Rs-EXAMI- 
NATION.   Re-PEODUCTION  OF 

Witness. 

1.  A  wk&ess  not  appearing  to  a 
compulsory,  will  be  pn>no«noed 


the  return  of  the  compnlsorjr. 
WylUe  T.  MaU  and  French. 

33,34 
2.  Under  suspicious  circumstan- 
ces the  deposition  of  a  witness, 
not  cross  examined,  may  be 
sealed  up ;  but,  on  a  subsequent 
satisfactory  explanation,  may 
be  delivered  out  subject  to  all 
objections  at  the  hearing. 
Ingram  v.  Wyait.  96 


END  OF   VOL.   I, 


Pbivtbd  ter  L1TTI.SWOOD  AMD  Co* 
OMBiuliy. 


/( 


I 


[ 


a  biQS  oba  711  sm 


3  bios  Qbs  711  sm 


